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accordance  with  this  constitution.  Justices  of  the  peace  may  also  be  invested 
with  limited  judicial  powers,  and  municipal  courts  may  be  created  to  admin- 
ister the  regulations  of  incorporated  towns  and  cities. 

Sxc.  2.  The  supreme  court  shall  consist  of  four  justices,^  to  be  chosen 
in  districts  by  the  electors  thereof,  who  shall  be  citizens  of  the  United  States, 
and  who  shall  have  resided  in  the  state  at  least  three  years  next  preceding 
their  election,  and  after  their  election  to  reside  in  their  respective  districts. 
The  number  of  justices  and  districts  may  be  increased,  but  shall  not  exceed 
five,  until  the  white  population  of  the  state  shall  amount  to  one  hundred 
thousand,  and  shall  neyer  exceed  seven.    **** 

Sec.  5.  The  judge  who  has  the  shortest  term  to  serve,  or  the  oldest  of 
BBTeral  having  such  shortest  term,  and  not  holding  by  appointment,  shall  be 
the  chief  justice. 

Sec.  6.  The  supreme  court  shall  have  jurisdiction  only  to  revise  the  final 
decisions  of  the  circuit  courts;  and  eyery  cause  shall  be  tried,  and  every 
decision  shall  be  made  by  those  judges  only,  or  a  majority  of  them,  who 
did  not  try  tlie  cause  or  make  the  decision  in  the  circuit  court.     *** 

Sec.  8.  The  circuit  court  shall  be  held  twice,  at  least,  in  each  year,  in 
each  county  organized  for  judicial  purposes,  by  one  of  the  justices  of  the 
supreme  court,  at  times  to  be  appointed  by  law;  and  at  such  other  times  as 
may  be  appointed  by  the  judges  severally,  in  pursuance  of  law. 

Sec.  9.  All  judicial  power,  authority  and  jurisdiction,  npt  vested  by  this 
constitution,  or  by  laws  consistent  therewith  exclusively  in  some  other  court, 
shall  belong  to  the  circuit  courts;  and  they  shall  have  appellate  jurisdic- 
tion and  supervisory  control  over  the  county  courts,  and  all  other  inferior 
Courts,  officers  and  tribunals. 

1.    The  number  of  Justices  was  incretsed  to  five  by  an  act  passed  October  11, 180-2. 
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BuiiB  32.  All  bneinesB  except  motions  to  dismiss  appeals,  motions  to 
perfect  transcripts  and  motions  to  affirm  judgments  in  cases  where  appeals 
have  been  abandoned,  shall  be  taken  np  when  the  district  is  reached. 

BniA  33.  The  argmnent  npon  a  motion  for  any  other  purpose  than  the 
perfection  of  transcripts  or  dismissals  of  appeal  for  causes  apparent  on  the 
transcript,  will  not  be  heard  until  the  case  is  called  in  which  the  motion  is 
filed. 

BuiA  36.  All  motions  for  rehearing  shall  be  upon  petition  in  writing, 
presented  and  filed  within  two  days  after  the  judgment,  order,  or  decision 
of  the  court  is  announced,  and  within  the  same  term.  No  argument  will  be 
heard  thereon. 

BuiiB  37.  The  page  of  the  printed  briefs  required  by  Bule  28,  must  be 
eight  and  one  half  inches  in  length,  and  five  and  one  half  inches  in  width, 
and  the  outer  blank  margin  of  each  page  must  be  one  and  one  fourth  in- 
ches in  width. 


EULES  or  THE  CIRCUIT  COUBT, 


Adopted  in  the   Fourth  Judicial   District  of  Oregon. 


1.  All  cases  in  vhich  the  answer  is  filed,  or  the  time  for  answering  ex- 
pires on  or  before  the  first  day  of  the  term  will  be  for  trial  at  such  term,  and 
be  placed  on  a  list  to  be  known  as  the  trial  calendar;  otherwise  an  issue  of 
fact  will  not  be  tried  at  such  term,  except  by  consent  of  parties. 

2.  A  case  that  is  for  trial  npon  an  issne  of  fact  may,  on  the  first  day  of 
the  term,  be  placed  at  the  foot  of  the  trial  calendar  on  the  written  consent  of 
the  parties,  or  for  good  canse  shown  by  affidavit. 

3.  Actions  that  are  at  issne  npon  the  facts  at  the  time  of  calling  the  cal- 
endar on  the  first  day  of  the  term  will  be  taken  np  and  tried  in  the  order  in 
which  they  stand  npon  the  clerk's  calendar,  nnless  otherwise  specially 
ordered. 

4.  The  time  for  the  trial  of  criminal  cases  will  be  fixed  by  special  order 
at  each  term. 

5.  After  Law  Cases  are  disposed  of,  issne  of  fact  joined  in  Equity  Cases 
will  be  heard  in  the  same  order  provided  for  the  trial  of  actions. 

6.  Issues  of  fact  joined  after  the  calling  of  the  calendar,  in  the  cases 
provided  for  in  Bnle  1,  will,  on  motion  of  either  party,  be  placed  at  the  foot 
of  the  trial  calendar,  and  will  be  for  trial  in  the  order  in  which  such  motions 
are  made. 

7.  A  motion  for  continuance,  if  the  case  is  at  issue  on  a  question  of  fact, 
must  be  filed  on  the  first  day  of  the  term,  or  as  soon  thereafter  as  the  party 
moving  has  knowledge  or  information  of  the  facts  upon  which  the  motion  is 
to  be  predicated. 

8.  In  all  actions  and  suits  wherein  a  defendant  has  appeared,  the  attor- 
ney, whether  for  the  plaintiff  or  defendant,  upon  filing  any  pleading,  or  any 
motion  in  relation  to  a  pleading,  shall  within  the  time  required  by  law  for 
filing  such  pleading  or  motion,  serve  a  copy  thereof  on  the  attorney  of  the 
adverse  party,  if  such  attorney  of  the  adverse  party  has  an  office  at  the 
county  seat  where  the  action  is  pending;  and  if  such  attorney  has  no  office 
at  the  county  seat,  then  such  copy  shall  be  left  at  the  office  of  the  county 
derk;  and  if  such  service  is  omitted  and  default  is  taken  or  claimed,  the  de- 
fault will  be  set  aside  upon  a  showing  of  want  of  knowledge  of  the  filing  of 
such  pleading  or  motion. 
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9.  Any  demurrer,  motion  or  any  other  question  of  law  not  involving  a 
trial  of  the  cause  on  its  merits,  may  be  brought  on  for  hearing,  by  entering 
in  the  motion-book  the  titie  of  the  cause,  the  names  of  the  attorneys,  and 
the  nature  of  the  question  involved;  either  party  may  make  the  entry. 

10.  Each  Saturday  during  the  term  will  be  set  apart  for  hearing  demurrers, 
motions  and  questions  of  law,  unless  otherwise  specially  ordered.  Days 
thus  set  apart  are  known  in  these  Bules  as  '*  motion  days.*'  Other  days  be- 
sides Saturdays  will  be  thus  set  apart  by  special  order,  and  made  motion 
days  if  the  business  of  the  term  require  it.  The  first  day  of  each  term  wiU 
be  a  motion  day,  but  not  to  the  exclusion^of  other  business. 

11.  To  entitle  a  question  to  be  heard  on  any  motion  day,  except  the  first 
day  of  the  term,  it  must  be  entered  on  the  motion-book  before  noon  of  the 
day  preceding  such  motion  day.  Provided,  that  motions  or  demurrers  filed 
after  noon  of  the  day  preceding  the  motion  day,  may,  on  the  same  day,  be 
put  on  the  motion-book  by  the  adverse  party,  and  shall  then  stand  as  other 
motions  and  demurrers,  regularly  on  the  motion-book. 

12.  On  motion  days  cases  will  be  taken  up  and  heard,  on  application  of 
either  party,  in  the  order  in  which  they  are  entered  on  the  motion-book,  un- 
less otherwise,  for  good  cause,  specially  ordered. 

13.  If  a  case  that  is  entered  on  the  motion-book  is  not  taken  up  in  its  or- 
der, it  may,  by  consent  of  the  parties,  be  taken  up  after  all  other  cases  on 
the  motion-book  have  been  disposed  of;  otherwise,  it  must  be  again  set  down 
for  hearing  on  another  motion  day. 

14.  Ex'parte  motions  and  motions  for  continuance  will  be  heard  on  any 
day. 

15.  When  a  demurrer  to  a  complaint  is  sustained  and  the  plaintiff  is 
allowed  to  amend,  the  case  will  stand  continued  for  the  term,  at  the  option 
of  the  defendant. 

16.  When  particular  or  special  instructions  to  the  jury  are  desired,  the 
request  must  be  presented  in  writing  to  the  Judge,  before  the  commencement 
of  the  last  address  of  counsel  to  the  jury. 

17.  So  much  of  the  foregoing  Bules  as  relates  to  motion  days,  and  to  the 
time  of  hearing  demurrers,  motions  and  other  questions  of  law,  will  not  ap- 
ply at  any  general  or  special  term,  at  which  all  the  civil  cases  pending 
amount  to  less  than  forty.  , 

18.  Pleadings,  depositions,  other  written  evidence  and  reports  of  referees 
must  be  written  legibly,  without  interlineation,  and  the  lines^  of  each  page 
thereof  must  be  numbered. 

19.  Before  any  pleading  is  filed  in  a  case,  its  name  must  be  plainly  writ- 
ten, either  with  or  without  abbreviation,  on  the  margin  of  each  page  thereof. 

20.  And  in  case  of  depositions  and  other  written  evidence,  on  the  margin 
of  each  page  must  be  noted  the  name  of  the  witness  and  the  nature  of  the 
examination :  that  is,  whether  it  is  direct,  cross  or  re-direct. 

21.  When  interrogatories  are  written  to  be  used  in  any  case,  the  several 
interrogatories  filed  in  the  action  or  suit,  and  not  rejected  or  overruled,  shall 
be  numbered  consecutively  in  one  series. 
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22.  If  any  of  such  interrogatorieB  are  oveirrnled  by  a  referee,  and  the 
ruling  excepted  to,  those  so  oyerruled  shall  be  numbered  separately. 

23.  If  such  numbering  or  marginal  notation  be  omitted  by  the  party  filing 
the  paper,  it  shall  be  done  by  the  clerk,  at  the  expense  of  the  party. 

24.  All  objections  to  interrogatories  that  shall  be  made  before  a  referee, 
must  be  passed  npon  by  the  referee  and  the  decision  noted. 

25.  £Tidence  or  interrogatories  offered  by  either  party  before  a  referee, 
and  OYerroled  or  not  admitted,  if  the  decision  be  excepted  to,  mnst  be  writ- 
ten on  a  part  of  the  paper  separate  and  distinct  from  the  evidence  that  is 
deemed  admissible. 
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STATE  OF  OREGON. 


Circuit  Coxtrt  fob  Multnomah  County,  Novehbsb  Tebm,  1867. 
THE    OREGON   IRON  CO.  v.  JOHN  C.   TRULLENGER. 

CoNflTBUcnoN. — ^A  grant  by  the  words,  "To  flow  back  the  water  to  the  foot 
of  the  present  wheel  "  *  *  *  *  *  '*  and  the  right  at  all  times  to  use 
all  the  water  which  naturally  flows  below  said  mill :"  Held,  to  mean  the 
water  as  it  flows  from  the  mill-wheel,  the  mill  being^in  operation. 

Idsm. — It  is  necessary  to  give  consideration  to  all  parts  of  a  deed  in  order  to 
ascertain  what  was  the  intention  of  the  parties;  and  for  this  purpose, 
surrounding  circumstances  within  the  knowledge  of  the  parties  at  the 
time  should  be  considered. 

SsBTiTUDBs. — ^The  purchaser  of  part  of  an  estate  takes  it  with  the  servitudes 
that  are  visibly  attached  at  the  time  of  the  sale. 

BiQHT  TO  Fond  Watxs. — The  right  to  use  water  necessarily  implies  a  right 
to  dam  and  to  detain  it.  One  exercising  this  right  can  only  detain  it. 
He  cannot  divert  it.  He  must  not  detain  it  unreasonably,  or  let  it  off  in 
unreasonable  quantities. 

Idem. — What  is  unreasonable  detention  is,  in  general,  a  question  of  fact. 

It  appears  by  the  pleadings^  that  on  the  twenty-sixth  of 
Jannaiy,  1864,  the  defendant  was  owner  of  the  land  over 
•which  Sucker  Creek  flows,  from  Sucker  Lake  to  the  Wallamet 
Biver,  and  had  then  a  mill  and  dam  in  use  on  said  stream,  a 
short  distance  below  Sucker  Lake. 

It  was  admitted  on  the  argument,  that  defendant's  mill 
was  propelled  by  a  large  breast-wheel,  upon  which  water 
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was  then  and  is  now  discharged  at  different  elevations, 
according  to  the  stage  of  water  and  condition  of  the  reser- 
voir, ranging  from  seven  feet  above  the  natural  surface  of 
the  lake,  downward. 

The  defendant's  dam  was  so  situated  as  to  be  capable  of 
raising  Sucker  Lake  seven  feet  above  its  natural  surface, 
thus  creating  a  reservoir  of  eight  or  ten  hundred  acres. 
And  the  condition  and  construction  of  the  defendant's  mill 
w|s  such  that  it  could  be  properly  worked  when  the  water 
of  the  lake  was  drawn  down  to  a  point  one  or  two  feet 
above  the  natural  surface  of  the  lake;  and  the  defendant's 
flume  was  so  constructed  that  water  could  be  drawn  down 
to  that  point.  There  was  fall  enough  in  the  creek  for 
another  water  power  **  below  the  foot  of  the  defendant's 
wheel." 

On  that  day,  the  twenty-sixth  of  January,  1864,  the  de- 
fendant sold  to  H.  D.  Green,  the  plaintiff's  grantor,  a  parcel 
of  land  lying  on  the  creek  near  its  mouth  and  below  the 
defendant's  mill,  and  a  right  of  water. 

The  deed  executed  by  the  defendant  to  H.  D.  Green, 
recites  that  said  Green  ^^contemplates  erecting  stacks, 
furnaces  and  machinery  for  the  purposes  of  reducing  iron 
and  other  ores,  for  which  he  desired  the  use  of  the  waters 
of  the  creek."  These  stacks,  furnaces  and  machinery  are 
now  erected  at  a  cost  of  $100,000,  or  more,  and  belong  to 
the  plaintiff,  and  the  machineiy  is  propeUed  by  the  waters 
of  the  creek,  the  plaintiff  having  a  dam  and  reservoir  capa- 
ble of  retaining  water  sufficient  to  drive  that  machinery 
twenty-four  hours,  though  the  defendant's  gates  be  closed. 
This  dam  does  not  back  water  so  far  as  to  the  foot  of  the 
defendant's  wheel.  This  deed  conveys  to  Green  a  parcel  of 
land  near  the  mouth  of  the  creek,  and  below  the  defendant's 
dam  and  mill,  and  it  conveys  the  right  to  the  water,  in  the 
following  terms:  "Together  with  all  the  water  privilege  on 
pucker  Creek,  the  outlet  of  Sucker  Lake,  which  can  be  ob- 
tained by  building  a  dam  above  the  land  sold,  as  above 
stated,  and  below  the"  *  *  *  (defendant's)  "mill  at  a 
point  to  be  selected  by  the  said  Green,  his  heirs  and  as- 
signs, he  having  the  right,  which  is  hereby  granted,  to  con- 
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struct  and  maintain  a  dam  of  any  length  and  height,  and  to 
flow  back  the  water  to  the  foot  of  the  present  overshot- 
wheel  of  the  mill,  and  the  right  at  all  times*  to  use  all 
the  water  which  naturally  flows  below  said  mill  in  said 
stream,  unobstructed  by  the  parties  of  the  first  part,  their 
heirs  and  assigns." 

It  appears  from  the  proofs  and  admissions,  that  the  creek 
is,  in  the  dry  season,  but  a  small  stream,  which  in  its 
natural  condition  is  for  a  short  portion  of  the  year  insuffi- 
cient to  drive  either  the  mill  of  the  defendant  or  the  ma- 
chinery of  the  plaintiff.  And  that  by  means  of  using  the 
lake  as  a  reservoir,  and  retaining  water  during  the  wet  sea- 
son which  would  be  of  no  use  at  that  time  in  propelling 
the  machinery  of  either  party,  the  value  and  usefulness  of 
the  stream  to  both  parties  is  greatly  enhanced.  But  that  the 
quantity  thus  saved  was  not  sufficient  to  fully  supply 
either  party  during  the  last  dry  season.  That  the  natural 
flow  of  the  stream  is  liable  to  become  too  small  for  either, 
by  the  heat  and  drouth  of  summer,  and  also  by  hard  freez- 
ing in  the  winter. ' 

The  plaintiff  complains  that  during  the  dry  weather  of  the 
past  summer,  the  defendant  has  ponded  the  water  back  so 
as  to  render  it  impossible  for  the  plaintiff  to  operate  his 
machinery,  and  that  the  defendant  has  let  Ihe  water  down 
from  his  gates  at  irregular  intervals,  and  in  irregular  and 
improper  quantities,  causing  unnecessary  waste  of  the 
water,  and  interruption  to  the  plaintiff's  business  of  smelt- 
ing ores. 

The  plaintiff  also  claims,  that  by  the  construction  of  the 
deed,  the  defendant  had  no  right  to  pond  the  water  of  Sucker 
Greek;  but  that  the  plaintiff  has  a  right  that  it  should  flow 
at  all  times,  as  in  a  state  of  nature,  to  the  plaintiff's  reser- 
voir, without  being  stopped  or  ponded  by  the  defendant. 
The  plaintiff  also  claims  that  the  defendant  is  threatening 
to  build  his  dam  higher  than  it  was  at  the  time  of  executing 
the  deed  to  Green,  and  thus  to  further  obstruct  the  flow  of 
the  water. 

The  evidence  showed  that  the  value  of  the  water  power 
to  each  of  the  parties  was  greatly  enhanced  by  ponding 
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Slicker  Lake,  and  would  be  nearly  worthless  without  it; 
that  in  dry  weather  the  stream  afforded  but  three  to  four 
inches  of  ^ater  under  pressure  of  thirty  feet ;  that  at  the 
date  of  the  deed  the  defendant's  mill  required  and  used 
from  thirty  to  sixty  inches  of  T^ater  under  thirty  feet  press- 
ure ;  that  the  water  required  to  run  the  defendant's  mill 
ten  hours  will  run  the  plaintiff's  machinery  twenty-four 
hours ;  that  the  defendant's  mill  used  at  that  time  twenty- 
five  cubic  feet  per  second ; ,  that  running  the  defendant's 
mill  twelve  hours,  in  times  of  low  water,  wiU  draw  down 
the  lake  three  fourths  of  an  inch;  that  the  lake,  when  fully 
ponded,  is  of  capacity,  together  with  the  natural  flow  of 
water  into  it,  to  run  the  defendant's  mill  twelve  hours  a  day 
for  ten  months,  and  that  the  water  can  be  drawn  down  each 
dry  season  several  feet  without  serious  loss  to  the  defend- 
ant; that  during  the  years  in  which  the  mill  has  been 
operated,  working  the  mill  has  never  required  the  pond 
to  be  drawn  down  more  than  two  feet. 

Logan  &  Shattttcky  for  the  plaintiff. 

MUchdL  &  Bolph,  for  the  defendant. 

Upton,  J.  The  principal  question  in  this  case  arises 
upon  the  construction  of  the  deed  from  the  defendant  to 
Green,  in  determining  what  right  and  privileges  were  con- 
veyed. 

If  no  reference  had  been  made  to  the  mill  or  dam,  the 
language  of  the  deed  might  be  construed  to  convey  a  right 
to  all  the  power  afforded  by  the  natural  flow  at  all  times. 
But  reference  in  the  deed  to  the  defendant's  mill-dam  and 
wheel,  confines  the  right  to  flow  back  the  water  to  paiiicu- 
lar  limits.  And  I  think,  upon  the  same  principle  and  with 
equal  certainty,  the  reference  to  defendant's  mill  and  wheel 
limits  the  purchase,  and  reserves  to  the  plaintiff  rights  that 
otherwise  would  have  passed.  The  instrument,  taken  as  a 
whole,  shows  the  intention  of  the  parties  to  have  been,  that 
the  defendant  should  retain  such  right  in  the  water  as  was 
necessary  to  a  reasonable  use  of  his  mill.  It  is  a  pertinent 
matter,  that  the  deed  discloses  on  its  face  the  intended  use 
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of  the  water  by  each  party.  What  might  or  might  not  be 
a  reasonable  use  of  the  water  by  the  defendant  may  depend 
very  much  upon  the  purposes  to  which  it  is  to  b^  applied  by 
those  occupying  below  him,  especially  since  that  purpose 
is  expressed  in  the  deed.  Thus,  if  the  contemplated  busi- 
ness below  required  that  the  plaintiff  be  constantly  supplied 
witli  a  small  stream,  and  there  was  no  possibility  of  con- 
structing  reservoirs  by  the  plaintiflf  to  equalize  the  flow  com- 
ing from  the  mill,  the  defendant  might,  in  a  time  of  scarcity, 
be  obliged  to  desist  from  interrupting  the  flow,  on  the 
principle  that  one  may  not  so  use  even  his  own  property  as 
to  unreasonably  discommode  others. 

The  words,  ''The  right  at  all  times  to  use  all  the  water 
which  naturally  flows  below  said  mill,"  if  they  stood  alone, 
might  be  of  doubtful  construction,  and  the  whole  sentence 
in  which  they  occur,  taken  independently  of  the  rest  of  the 
instrument,  might,  without  much  violence  or  strictness, 
be  construed  to  convey  an  absolute  right  to  have  the  water 
flow  at  all  seasons  of  the  year  and  at  all  hours  of  the  day, 
in  the  precise  quantity  it  would  have  flowed  in  a  state  of 
nature. 

But  it  is  necessary  to  give  consideration  to  all  parts  of 
the  instrument,  in  order  to  ascertain  what  was  really  the 
intent  of  the  parties.  {Marvin  v.  Stone,  2  Cow.  781.)  For 
this  purpose,  the  surrounding  circumstances  within  the 
knowledge  of  the  parties  at  the  time  should  be  considered. 
(Blossom  V.  Oriffin,  3  Kernan,  569.) 

It  will  be  presumed  that  the  parties  were  contract^g 
with  knowledge  of  the  situation  of  the  property ;  and  it  is 
evident  that  they  did  not  intend  to  abandon  the  advantages 
derived  from  using  the  lake  as  a  reservoir.  The  terms  of 
the  contract  exclude  the  idea  that  the  defendant  was  ex- 
pected to  abandon  the  use  of  his  mill ;. but  it  seems  to  have 
been*  contemplated  that  the  defendant  could  and  would  so 
use  his  mill  that  the  flow  of  water  below  it  would  supply 
the  requirements  of  the '  purchaser's  business,  whenever 
there  was  sufficient  water.  It  is  admitted  that  the  plaintifl* 
has  a  reservoir  of  sufficient  capacity ;  that  if,  during  each 
day,  the  defendant  lets  down  sufficient  water  for  the  twenty- 
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four  hours,  the  plaintiff  can  retain  and  use  it  without  being 
injured  because  of  temporary  interruption  of  the  flow  of 
the  stream.  Accordingly,  if  the  defendant  lets  down  water 
at  regular  intervals  in  quantities  such  as  the  plaintiff  is 
entitled  to,  no  harm  can  be  done  by  the  daily  closing  of 
the  gates.  But  the  plaintiff  claims  that  by  the  words 
"water  which  naturally  flows,"  the  plaintiff  became  entitled 
to  all  the  water  that  would  have  flowed  there  in  a  state  of 
nature ;  that  the  defendant's  ponding  up  the  water  may 
increase  the  evappration  and  diminish  the  stream.  I  think 
that  construction  is  not  a  necessary  import  of  the  words 
used.  There  is  something  other  than  a  state  of  nature 
contemplated  and  expressed  when  we  add  to  the  words, 
**the  water  which  naturally  flows,"  the  words,  ^^hdow  the 
miU"  There  is  a  difference  between  a  grant  of  the  "quan- 
tity of  water  that  would  flow  in  a  state  of  nature"  and  "the 
quantity  which  naturally  flows  below  a  mill." 

Had  the  defendant  sold  all  the  land  he  owned  below 
"  the  foot  of  the  wheel"  down  to  the  Wallamet  Biver,  with 
all  its  hereditaments  and  appurtenances,  I  think  the  pur- 
chaser would  have  acquired  all  the  rights  that  are  conveyed 
by  this  deed.  But  in  that  case  the  purchaser  would  have 
taken  subject  to  all  the  burdens  and  servitudes  connected 
with  the  use  of  the  grantor's  mill.  "  The  purchaser  of  part 
of  an  estate  takes  it  with  the  servitudes  that  are  visibly  at- 
tached at  the  time  of  the  sale."  {Lampman  v.  MiVcSy  7 
Smith,  507.) 

•But  it  seems  too  evident,  from  the  terms  of  the  contract, 
that  the  parties  intended  a  continuation  of  the  use  of  de- 
fendant's mill  to  admit  of  argument.  The  purchaser  evi- 
dently took  the  property  subject  to  a  right  in  the  defendant 
to  make  such  use  of  the  lake  as  had  been  theretofore  made, 
if  not  seriously  detritnental  to  the  purchaser. 

And  if  there  had  been  no  relation  of  grantor  and  grantee, 
the  owner  of  the  lands  above  would  have  a  right  to  construct 
a  dam,  and  to  make  use  of  surplus  water  to  fill  the  pond 
when  the  detention  would  not  work  actual  injury  or  damage 
to  his  neighbor.  "  The  right  to  use  necessarily  implies  the 
right  to  dam  and  to  detain  the  water."     {Van  Hoesen  v. 
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Coventry  y  10  Barb.  620,)  "While  each  proprietor  has  a  right 
to  detain  the  water  as  it  passes  through  his  land  long 
enough  for  the  proper  and  profitable  enjoyment  of  it;  he 
can  only  detain  it;  he  cannot  divert  it.  {PlaU  v.  Johnson^ 
15  John.  213,  218.) 

He  must  not  detain  it  ''  unreasonably,  or  let  it  off  in 
unusual  quantities  to  the  annoyance  of  his  neighbor.'*  (3 
Kent's  Com.  440;  Wetib  v.  The  PorOand  M.  Co.,  3  Sumner, 
189.) 

What  an  unreasonable  detention  is,  in  general,  a  ques- 
tion of  fact.  I  think  it  is  not  an  unreasonable  detention  to 
fill  the  defendant's  pond  in  the  wet  season  with  surplus 
water,  that  could  not  then  be  available  to  the  plaintiff,  and 
to  discharge  it  in  the  dry  season,  in  proper  quantities,  when 
its  flow  must  necessarily  be  advantageous  to  the  plaintiff. 
By  una^idable  construction  of  the  contract,  the  defendant 
has  a  right  to  use  his  mill,  and  the  rule  is  that  he  must  so 
use  his  property  as  not  to  injure  others.  He  has  a  right  at 
proper  times  to  detain  the  surplus  water  by  ponding  the 
lake.  I  think  he  has  by  his  deed  limited  himself  to  such 
times;  and  that  he  has  no*  right  to  accumulate  and  retain 
water  at  times  when  it  is  needed  for  the  use  of  plaintiff's 
works,  I  think  he  may  at  all  times  retain  the  water  at  the 
height  at  which  it  had  been  constantly  retained,  as  indi- 
cated by  the  dam  and  flume  up  to  the  time  of  Green's  purchase ; 
namely,  at  the  height  of  one  foot  above  the  surface  of  the 
lake;  both  because  that  was  the  condition  of  things  at  the 
time  the  purchase  was  made,  and  because  it  does  not  appear 
that  such  detention  would  make  the  flow  of  the  stream,  at 
any  time  of  scarcity  of  water,  materially  less  than  it  would 
have  been  had  no  dam  been  built.  The  plaintiff  is  entitled 
in  low  water  to  have  sufficient  water  to  drive  the  machinery, 
etc.,  men^oned  in  the  deed,  if  the  natural  flow  of  the 
stream,  together  with  surplus  water  used  in  running  the 
mill,  would  produce  so  much,  and  if  it  would  not,  then  so 
much  as  the  natural  flow  of  the  stream  would  produce,  and 
the  defendant  has  no  right  to  so  use  his  dam  or  gates  as  to 
prevent  this.  This  amount  of  water  should  be  supplied 
at  such  intervals  or  with  such  constancy  as  to  enable  the 
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plaintiff,  by  means  of  his  reservoir,  to  haye  the  regular  use 
of  it. 

(a.)  The  following  decree  was  entered:  It  is  ordered,  adjudged  and 
decreed  that  said  John  C.  Tmllenger  is  owner  in  fee  of  all  the  water  power 
created,  or  that  can  be  created,  by  the  flow  and  fall  of  said  Sucker  Greek 
above  said  point  designated  as  ''the  foot  of  the  overshot  water-wheel/'  and 
has  the  right  to  pond  and  raise  the  waters  of  Sucker  Lake  at  and  above  his 
said  saw-miU  at  all  times  when  that  can  be  done  by  means  of  surplus  water; 
and  that  all  water  flowing  in  said  creek  over  and  above  twenty-five  cubic  feet 
per  secopd,  is  surplus  water.  And  the  said  plaintiff  is  owner  in  fee  of  all  the 
water  power  created,  or  that  can  be  created,  by  the  flow  and  fall  of  the  said 
creek  below  said  point. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  said  John  C.  Tml- 
lenger be  and  is  hereby  required,  at  all  seasons  of  the  year,  to  permit,  at  the 
least,  as  much  water  to  flow  over  or  through  his  dam,  or  the  gates  thereof, 
at  his  said  saw-mill,  at  regular  intervals  of  not  exceeding  twenty-four  hours, 
as  shall  be  equal  to  all  the  water  that  would  naturally  flow  during  the  same 
time  in  said  creek  if  no  ponding  or  interruption  existed.  And  w^never  the 
water  is  raised  or  ponded  in  Sucker  Lake  so  as  to  be  more  than  four  feet  above 
the  natural  surface  of  said  lake,  said  John  C.  Trullenger  is  hereby  required 
to  permit  as  much  water  so  to  flow  in  the  course  of  each  twenty-four  hours 
as  will  be  equal  to  twenty-four  cubic  feet  per  second  for  ten  hours;  that  is 
to  say,  nine  hundred  thousand  cubic  feet  of  water  during  each  twenty-four 
hours. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  whenever  said  John 
G.  TruUenger,  his  heirs  or  assigns,  shall  during  the  wet  season  cause  the 
said  pond,  including  the  said  Sucker  Lake,  to  be  filled  and  raised  to  its  fuU 
capacity,  and  shall  husband  and  use  said  water  in  a  prudent  manner  condu- 
cive to  the  mutual  benefit  of  said  Trullenger  and  said  plaintiff,  said  Trullen- 
ger, his  heirs  or  assigns,  shaU  not  during  such  year  be  required  to  draw  down 
said  pond  or  lake  lower  than  to  a  point  four  feet  above  the  natural  surface 
of  said  lake. 

And  it  is  further  adjudged  and  decreed  that  the  said  plaintiff  and  the  said 
J.  G.  Trullenger  each  pay  one  half  the  costs  of  this  suit. 

Pending  this  suit,  an  injunction  was  granted  restraining  the  defendant 
from  making  certain  alterations  in  his  gates  and  dam,  and  upon  the  defend- 
ant's motion,  the  injunction  was  so  modified  '*as  to  allow  the  defendant  to 
use  his  saw-miU  and  gates  as  he  shall  desire;  providing,  at  regular  intervals, 
not  exceeding  twenty-four  hours,  he  discharge  water  sufficient  to  supply  the 
plaintiff's  works."  • 

The  defendant  was  required  to  show  cause,  upon  an  allied  violation  of 
the  temporary  injunction,  and  the  hearing  was  had  subsequent  to  the  rendi- 
tion of  the  decree,  and  after  the  close  of  the  term. 

On  this  hearing,  it  was  disclosed  that  there  were  no  definite  monuments  to 
indicate  the  point  of  ''the  natural  surface  of  the  lake,*'  and  that  there  was 
much  difference  of  opinion  among  persons  acquainted  with  the  premises,  as 
to  how  much  of  the  present  depth  of  water  was  artificially  created.    The 
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F.  OPITZ  ET  AL.  V.  WM.  WINN. 

Gabkzbhxb. — Where  a  person  who  is  served  with  gamiBbee  process  volim- 
tarily  pays  money  to  the  constable,  it  is  not  error  for  the  jnstice  of  the 
peace  to  refuse  to  enter  an  order  directing  the  constable  to  pay  the 
money  to  the  judgment  debtor,  although  the  money  may  be  earnings 
for  which  the  justice  could  not  lawfully  enter  judgment. 

The  facts  are  stated  in  the  opinion  of  the  conrt.J 

Upton,  J.  The  defendant,  Wm.  Winn,  obttined  a  writ 
of  review,  directed  to  Israel  Graden,  justice  of  the  peace. 

The  justice  had  rendered  a  judgment  for  $88  69  in  favor 
of  the  plaintiff,  against  this  petitioner,  on  October  11, 
1867,  and  between  that  date  and  October  23,  garnishee 
process  was  served  on  Carson  and  Porter.  The  latter 
answered  that  they  had  $27,  belonging  to  the  said  Winn, 
the  petitioner ;  which  sum  tlby  delivered  to  the  constable, 
who  held  the  execution.  On  the  23d,  the  defendant  Winn 
filed  an  affidavit,  stating  that  the  $27  was  earnings  of  the 
judgment  debtor,  earned  within  thirty  days  next  preceding 
the  dale  of  the  affidavit,  and  demanded  that  the  same  ''be 
exempted  from  execution,  and  that  the  same  shall  not  be 
included  in  any  judgment  against  Carson  and  Porter." 
The  defendant  Eisked  the  justice  to  make  an  order  directing 
the  constable  to  pay  the  $27  to  him,  and  the  justice  de- 
clined to  make  any  order  in  that  respect.  Thereupon  the 
defendant  Winn  petitioned  for  this  writ. 

The  statute  does  not,  in  direct  terms,  affirmatively  ex- 
empt "earnings;"  but  section  310  provides  that  "the 
earnings  of  a  judgment  debtor  for  personal  services,  at  any 

« 

cause  was  pending  on  appeal  to  the  supreme  court  when  this  source  of  un- 
certainty was  made  known,  and  to  avoid  the  uncertainty,  the  supreme 
court  so  modified  the  decree  as  to  fix  the  point  to  which  the  water  should 
be  drawn  down  each  year,  "  Three  and  one  half  feet  below  the  highest 
point  to  which  the  water  shall  have  stood  when  the  pond  was  so  filled  for 
such  year.*'    In  other  respects,  the  decree  was  affirmed. 
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time  within  thirty  days  next  preceding  a  judgment  against 
a  garnishee,  shall  not  be  included  in  said  judgment,"  when 
necessary  for  the  support  of  the  family,  etc. 

It  is  not  claimed  that  the  justice  has  rendered  a  judg- 
ment against  the  garnishees,  Carson  and  Porter ;  but  that 
he  has  erred  in  refusing  to  control  the  process  of  his  own 
Court,  and  that  he  should  direct  the  constable  to  deliver 
to  the  petitioner  the  money  voluntarily  paid  over  by  Carson 
and  Porter. 

I  ani  not  prepared  to  say  the  justice  has  power  to  make 
such  order ;  if  the  constable  had  made  an  unlawful  levy, 
the  power  that  a  court  should  have  to  control  its  own  pro- 
cess would  probably  be  exercised  by  directing  a  discharge. 
But  this  money  is  voluntarily  paid,  its  payment  was  not 
enforced  by  process,  and  it  is  a  question  yet  to  be  settled 
whether  its  payment  discharged  Carson  and  Porter  from 
their  liability  to  the  petitioner  Winn. 

A  justice  of  the  peace  derives  his  power  from  the  statute. 
The  statute  does  not  by  any  express  word^  authorize  him 
to  make  the  order,  and  I  thmk  it  was  not  error  for  him  to 
decline  to  make  it. 

The  petition  does  not  show  aflSrmatively  that  an  errot 
has  been  committed,  and  the  writ  must  be  dismissed. 
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STATE  OF  OEEGON  v.  JOSEPH  TAYLOR. 

Evidence. — ^Where  the  conYersations  of  the  defendants  are  admissible  as 
confessions,  the  whole  conversation  relating  to  the  subject  may  be 
admitted. 

Pbiyileoe  of  Witness. — A  witneds  on  a  former  examination  had  made  state- 
ments which  were  then  reduced  to  writing;  she  was  asked  whether  on 
that  occasion  she  mentioned  the  name  of  one  **  Morris."  It  was  not 
error  for  the  court  to  direct  that  the  witness  be  allowed  to  inspect  the 
writing  before  answering,  although  it  appears  on  inspection  that  the 
name  *'  Morris  *'  was  not  contained  in  the  writing. 

Beobee  of  Cbime. — ^A  defendant  charged  with  stealing  from  the  person, 
may  be  convicted  either  of  larceny,  or  of  larceny  from  the  person,  if  the 
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facts  charged  in  the  indictment  are  sufficient  to  include  both  degrees  of 
crime. 

M.  F.  Mtdky,  District  Attorney. 

MUcheU  &  Dolphy  for  the  defendant. 

The  defendant,   having  been  convicted  of  the  crime  of 
larceny  from  the  person,  moved  for  a  new  trial. 

The  following  opinion  was  filed,  overruling  the  motion. 

Upton,  J.  It  is  assigned  as  error  that  the  witness,  Mrs. 
Bolff,  was  allowed  to  state  a  conversation  between  herself 
and  the  defendant,  in  which  she  told  what  was  said  between 
herself  and  one  Koberts.  In  detailing  the  latter  conversa- 
tion, she  declared  that  she  told  the  defendant  that  she 
offered  said  Boberts  a  watch,  $100,  and  a  ticket  to  San 
Francisco,  if  Boberts  would  leave  the  State  before  this  trial; 
and  that  Boberts  refused  to  accept  the  offer.  The  defend- 
ant objected  that  the  transaction  was  criminal,  and  that 
there  can  be  no  agency  in  the  commission  of  crime,  and 
Mrs.  Bolff  could  not  make  the  offer  as  the  defendant's  agent. 
I  think  the  conversation  was  properly  admitted,  without 
reference  to  the  question  of  agency.  It  was  a  conversation 
between  the  witness  and  the  defendant;  and  the  defendant's 
answers  to  the  witness  could  not  be  fully  understood,  with- 
out giving  what  the  witness  had  said  to  him.  The  evidence 
was  material,  for  the  purpose  of  showing  whether  or  not 
the  defendant  had  attempted  to  suppress  evidence. 

It  is  also  assigned  as  error  that  the  court  refused  to  per- 
mit the  defendant  to  cross-examine  Mrs.  Bolff  as  to  her  tes- 
timony on  a  former  occasion,  without  permitting  her  to 
examine  the  written  deposition  taken  on  that  occasion.  The 
defendant  admits  the  general  rule,  that  a  witness  cannot  be 
examined  as  to  the  contents  of  a  written  instrument,  with- 
out submitting  the  writing  for  inspection,  but  claims  that 
the  point  here  made  is  not  within  the  rule.  He  asked 
whether  she  spoke  of  one  "Morris"  on  that  occasion,  and 
he  now  claims  that  the  name  Morris  does  not  occur  in  the 
deposition,  and  claims  that  he  was  deprived  of  his  right  to 
test  the  strength  of  her  recollection. 
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If  this  constitntes  an  exception  tp  the  general  rule,  it 
would  follow  that  a  witness  could  be  asked,  in  regard  to 
any  supposed  statement  and  the  admissibiUitj  of  the  ques- 
tion, without  an  inspection,  would  depend  on  whether  or 
not  the  language  referred  to  was  contained  in  the  instru- 
ment or  writing.  I  cannot  see  that  the  proposed  question 
is  an  exception  to  the  general  rule.  The  foundation  of  the 
rule  is,  that  the  writing  is  the  best  evidence;  and  a  sufficient 
reason  for  applying  it  to  cross-examinations  is,  that  few  if 
any  persons  haye  memory  sufficient  to  endure  such  a  test 
as  is  here  proposed.  Besides  this,  it  very  seldom  occurs, 
in  reducing  conversation  or  testimony  to  writing,  that  all 
that  is  said  orally  is  placed  on  paper  in  the  order  in  which 
it  is  uttered,  and  the  writer  does  not  always  use  the  identi- 
cal words  uttered  by  the  witness.  It  would  therefore  give 
the  cross-examiner  an  unfair  and  unreasonable  advantage  of 
a  witness,  to  permit  him  to  examine  with  the  writing  in  his 
hand,  without  permitting  the  witness  to  inspect  it — ^and 
afterwards  to  read  it  to  the  jury  as  a  higher  class  of  evi- 
dence of  what  was  said  on  the  former  occasion. 

It  is  also  assigned  as  error  that  the  jury  was  instructed 
that  the  facts  stated  in  this  indictment  were  sufficient  to 
constitute  larceny  from  the  person;  and  also  that  the  facts 
set  forth  in  this  indictment  are  sufficient  to  include  the 
crime  of  simple  larceny. 

There  is  a  form  given  in  the  Code,  for  larceny  in  a  dwell- 
ing, that  omits]  to  state  the  value  of  the  property  stolen; 
and  I  think  under  that  form  x)f  indictment  a  conviction  of 
simple  larceny  could  not  be  sustained;  but  if  the  value  of 
the  property  be  also  alleged,  the  indictment  will  charge  all 
the  facts  that  constitute  the  latter  crime.  Larceny  from  the 
person  is  a  higher  degree  of  crime  than  simple  larceny. 
This  indictment  charges  larceny  from  the  person,  and  in 
doing  so,  it  charges  all  the  facts  that  constitute  simple 
larceny,  and  I  think  the  latter  crime  is  in  this  case  necessa- 
rily included  in  that  with  which  the  defendant  is  charged. 

The  motion  for  a  new  trial  must  be  overruled. 
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OREGON  CITY. 

Intangible  property,  not  growing  out  of  real  estate,  must  be  held  to  follow 
the  person  of  the  owner. 

Its  locality  does  not  depend  upon  the  place  of  the  written  evidence  of  the 
ownership.  Where  one  of  two  co-executors  resides  in  this  State,  and 
transacts  the  business  'pertaining  to  the  estate,  and  the  other  resides 
abroad,  the  residence  of  the  former  will  determine  the  sUus  of  the  choses 
in  cuition  belongingjto  the  estate. 

Notes  and  other  choses  in  action  belonging  to  citizens  resident  in  Oregon  City, 
are  liable  to  taxation  under  the  charter  of  Oregon  City. 

Johnson  dk  McCoum,  for  the  plaintiflf. 

S.  Hudat  &  B.  KUliny  for  the  defendant. 

The  plaintiffs  are  executors  of  the  last  will  of  W.  C.  De- 
ment, deceased.  J.  D.  Dement,  one  of  the  executors, 
being  a  resident  of  San  Francisco,  Cal.,  and  the  other,  W. 
C  Johnson,  residing  in  Oregon  City,  in  this  state;  the 
latter  had  the  personal  care  and  management  of  the  estate. 

Some  months  before  the  time  of  the  annual  city  assess- 
ment of  Oregon  City  for  1867,  the  executor  Johnson  caused 
notes,  mortgages,  etc.,  payable  to  the  executors,  thereto- 
fore kept  by  him  in  Oregon  City,  to  be  placed  in  the  hands 
of  an  agent  residing  outside  of  Oregon  City;  said  Johnson 
continuing  a  citizen  of,  and  to  reside  in,  Oregon  City,  and" 
still  retaining  power  oyer  and  control  of  the  notes,  and  col- 
lecting interest  on  them  at  Oregon  City.  The  notes,  not- 
withstanding their  removal,  were  assessed  by  the  assessor 
of  Oregon  City  to  the  value  of  $30,000. 

W.  C.  Johnson,  as  executor,  paid  the  tax  under  protest, 
and  this  action  is  brought  to  recover  back  the  amount 
paid. 

Upton,  J.,  delivered  the  following  opinion: 
The  charter  of  Oregon  City  contains  the  following  pro- 
visions:   The  City  Council  has  power  *'  to  levy  and  collect 
iaxes  for  general  corporation  purposes,  not  to  exceed  one 
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half  of  one  per  cent,  per  annum  upon  all  real  and  personal 
property  actually  within  the  corporafe  limits  of  said  city, 
made  taxable  by  the  law  for  county  and  territorial  purposes.'* 

The  assessor  shall  make  '^  a  correct  list  of  all  the  real 
estate  within  said  city,  and  the  personal  estate  of  all  cUizens 
ihereo'^'  and  upon  such  property  is  to  be  levied  the  taxes 
spoken  of  in  the  charter. 

The  mode  of  conducting  the  assessment  and  collection  the 
charter  *  directs  ''shall  be  the  same  as  in  assessing  and 
collecting  county  and  territorial  taxes." 

The  State  law  (Code,  p.  898,  s.  19,)  provides  that  when 
any  person  is  assessed  as  executor,  a  designation  of  his 
representative  character  shall  be  added  to  his  'name,  and 
he  shall  be  assessed  for  all  personal  property  held  by  him 
in  such  representative  character." 

Sections  (Code,  p.  894)  provides  the  terms  "personal 
estate"  shall  be  construed  to  include  ''  all  debts  due,  or  to 
become  due,  from  solvent  debtors,  whether  on  account, 
contract,  note,  mortgage  or  otherwise." 

I  think  the  plaintiff  Johnson  must,  for  the  purposes  of 
this  case,  be  considered  as  sole  executor,  or  as  fully  repre- 
senting and  by  permission  acting  for  his  co-executor  in  all 
matters  pertaining  to  the  management,  control  and  custody 
of  the  property  in  question.  Mr.  Dement,  while  in  another 
State,  and  making  no  objection  to  that  control  and  custody, 
can  no  more  disclaim  the  acts  of  Johnson,  or  set  up  a  claim 
of  distinct  ownership  and  custody,  than  if  he  were  not  an 
executor.  Co-executors  are  considered  in  law  as  one  indi- 
vidual person.  The  acts  of  any  one  of  them  are  deemed 
the  acts  of  all.  (Bacon,  Ab.  "Executor,"  D.  Com.  Dig. 
'^  Administration,^' B.  12.) 

I  shall,  therefore,  dismiss  all  further  consideration  of 
that  feature  of  the  case,  and  deal  with  the  questions  arising 
as  if  Mr.  Johnson  was  sole  executor,  or  as  if  both  instead 
of  one  of  the  executors  were  resident  citizens  of  Oregon  City. 

The  legal  title  of  the  personal  property  of  an  estate  is  in 
the  executor  or  administrator  when  reduced  to  his  posses- 
sion or  control,  notwithstanding  he  holds  it  in  trust.  And 
if  the  State  law  had  been  silent  on  the  subject,  it  would  be 
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properly  assessable  to  such  trustee.  Beyond  what  has  been 
alluded  to,  this  case  presents  no  question  that  would  not 
arise  if  the  property  in  question  had  been  the  individual 
property  of  the  plaintiff,  W.  C.  Johnson. 

It  was  admitted  on  the  trial  that  the  notes  were  taken  out 
of  the  limits  of  Oregon  City  for  the  sole  purpose  of  avoiding 
the  assessment  and  taxation  by  that  corporation,  and  the 
suit  was  brought  for  the  purpose  of  testing  the  question 
whether  the  absence  of  the  notes  and  mortgages,  was  suffi- 
cient to  relieve  them  from  liability  to  the  tax. 

Debts  due  to  a  person  are  taxable  to  such  person,  as  e^ 
general  rule,  at  the  place  where  he  resides,  and  debts  of 
which  there  is  no  written  evidence  are  evidently,  by  the 
city  charter,  made  taxable  to  the  citizens  resident  in  Oregon 
City. 

Is  a  promissory  note  identical  with  the  debt  which  is 
secured  by  it? 

Promissory  notes  are  spoken  of  in  the  books  as  choses  in 
action.  A  debt,  the  evidence  of  which  is  not  in  writing,  is 
also  a  chose  in  action.  If  the  paper  on  which  the  promise 
is  written,  or  the  written  words,  are  what  is  meant,  when  it 
is  said  that  a  promissory  note  is  a  chose  in  action,  or  that  a 
promissory  note  is  personal  property,  there  '  is  reason  for 
the  position  that  removing  the  paper  and  the  written  words 
from  the  limits  of  a  city  removes  the  property  from  the  city. 
And  it  is  said,  in  support  of  the  position,  that  the  charac- 
teristics of  a  promissory  note  so  indicate.  Promissory 
notes  are  good  in  the  hands  of  an  innocent  purchaser.  A 
delivery  of  the  paper  passes  the  title  of  the  chose  in  action; 
and  for  these  purposes  the  paper  may  be  said,  at  least,  to 
represent  and  stand  for  the  debt,  if  it  is  not  in  fact  identical 
with  it.  But  does  it  follow  because  delivery  of  the  paper 
transfers  the  right  of  action  from  one  person  to  another, 
that  the  paper  and  the  right  of  action  are  one  and  the  same 
thing,  or  that  the  place  where^the  note  may  be,  is  the  place 
of  the  indebtedness,  or  of  the  property. 

The  two  are  not  always  in  the  same  place  or  in  the  control 
of  the  same  person,  for  negotiable  paper  may  be  fraudu- 
Ifently  taken  from  the  owner  and  yet  the  debt — the  right  of 
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action — may  remain  in  and  with  the  owner.  Again,  it  is 
not  uncommon  that  duplicate  or  triplicate  papers  are  made 
to  represent,  or  to  be  evidence  of,  the  same  indebtedness, 
and  the  respectiye  original  copies  may  be  in  the  hands  of 
different  persons,  each  claiming  to  be  the  holder  and  owner 
of  the  note  and  of  the  property  the  note  represents,  and  yet 
that  properiy  may  be  in  the  original  payee,  and  the  evidence 
not  in  his  possession  or  control. 

The  paper  alone  is  not  sufficient  to  constitute  property. 
The  paper  may  be  of  itself,  and  is,  prima  facie  evidence  of 
the  existence  of  property.  JBut  if  the  paper  is  ever  so  per- 
fect as  a  writing,  it  may  have  been  made  or  obtained  under 
such  circumstances  that  there  is  no  property  in  the  thing  it 
purports  to  represent.  If  the  facts  exist  which  the  note  de- 
clares, a  cause  of  action  exists — the  property  exists. 

If  the  promise  for  a  valuable  consideration  has  been  made, 
the  property  called  the  debt  or  indebtedness  exists,  whether 
the  promise  is  reduced  to  writing*  or  not.  Making  the  note 
creates  evidence,  but  the  indebtedness  may  exist  either  with 
or  without  that  kind  of  evidence. 

The  making  of  the  note  renders  certain  rules  of  evidence 
applicable  to  the  transaction,  that  would  not  otherwise  ap- 
ply to  the  contract,  and  casts  upon  each  of  the  original  par- 
ties to  the  note  new  rights  or  liabilities  under  certain  con- 
tingencies that  may  or  may  not  happen.  But  there  is 
nothing  in  the  subject  thus  abstractly  considered  that  would 
justly  lead  us  to  the  conclusion,  that  the  owner  of  an  in- 
debtedness, evidenced  by  a  promissory  note,  can  change  the 
location  of  his  property  by  changing  the  location  of  the  evi- 
dence of  that  indebtedness,  any  more  than  the  owner  of  a 
demand  resting  upon  the  evidence  of  a  single  witness  can 
change  the  place  of  his  property  by  changing  the  place  of 
the  witness.  In  the  case  of  contracts  not  negotiable  by 
delivery,  it  will  hardly  be  contended,  that  to  carry  the  writ- 
ten contract  across  the  state  line  would  remove  the  chose  in 
action  from  one  State  to  the  other. 

Intangible  property  not  growing  out  of  real  estate  must 
be  held  to  follow  the  person  of  the  owner.  Instead  of  de- 
pending on  the  whereabouts  of  the  evidence  of  the  owner- 
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ship,  the  locality  of  this  class  of  property  must,  in  general, 
depend  upon  the  locality  of  him  whose  personal  property 
it  is. 

Had  the  plaintiffs  delivered  these  notes  upon  a  sale 
thereof,  of  course  the  plaintiffs'  property  therein  would  have 
been  divested,  and  if  removed  to  another  town  or  state  with 
the  buyer,  of  course  the  location  of  the  property  would  have 
been  changed. 

Or  had  the  plaintiff)?  taken  them  out  of  Oregon  City  and 
pledged  them  in  security  for  money,  the  plaintiffs  would 
thereby  have  ceased  to  have  the  absolute  property,  and  pos- 
sibly the  place  of  the  property  might  thus  be  changed,  but 
here  no  such  question  arises. 

The  framers  of  the  charter  seem  to  have  understood  the 
law  of  this  subject  in  the  light  above  set  forth. 

The  charter  makes  no  provision  for  assessing  notes  or 
other  evidences  of  indebtedness,  not  the  property  of  citi- 
zens of  Oregon  City,  that  might  be  actually  in  the  city.  It 
uses  the  words,  ''and  the  personal  estate  of  all  citizens 
thereof." 

An  assessment  so  made  could  not  include  such  notes  or 

« 

other  evidences  of  indebtedness  not  the  property  of  the  citi- 
zens. The  indebtedness  represented  by  notes  so  held  would 
not  be  actually  in  the  city,  and,  as  a  consequence,  would  not 
be  embraced  in  the  provision  first  quoted.  There  are  rea- 
sons for  excluding  the  tangible  property  of  the  citizens  held 
and  used  elsewhere,  as  is  done  by  the  words  ''actually 
within  the  corporate  limits,"  that  do  not  apply  to  clioaes  in 
action;  1st,  because  the  use  and  advantages  of  such  prop- 
erty are  not  likely  to  be  enhanced  or  benefited  by  the  munic- 
ipal expenditures,  and  2d,  because  the  same  property  may 
be  subject  to  similar  taxes  elsewhere. 

I  think  it  clear  that  the  property  in  question  was,  because 
of  its  nature  and  the  place  of  its  ownership,  actually  in 
Oregon  City  and  liable  to  be  taxed  there. 

If  it  were  doubtful,  there  is  a  reason,  applicable  to  doubt- 
ful cases,  that  would  be  of  much  force  in  favor  of  this 
position — that  is,  the  contrary  rule  would  be  in  the  highest 

degree  impolitic.     It  would  hold  out  strong  inducements 
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to  citizens  to  send  their  evidence  of  indebtedness  out  of  the 
city  and  thereby  avoid  their  due  share  of  the  public  bur- 
dens. By  doing  this  secretly,  they  might  avoid  local  taxes 
at  the  place  of  deposit  and  thus  escape  entirely,  while  other 
citizens  would  have  increased  taxes.  Possibly  a  still 
greater  evil  would  arise  under  that  state  of  the  law,  by 
rendering  it  impossible  to  ascertain  the  whereabouts  of  this 
kind  of  property,  or  to  determine  for  what  properly  citizens 
were  liable  to  be  assessed. 

If  the  citizen,  under  this  temptation,  was  induced  to 
undertake  to  avoid  taxation,  it  would  be  next  to  impossible 
to  ascertain  whether  or  not  he  had  such  papers  actually 
within  the  city ;  and  if  they  were  absent,  it  would  be  diffi- 
cult for  assessors  of  other  municipalities  to  learn  where 
they  were  deposited,  either  for  their  assessment  or  for  the 
purpose  of  pimishing  illegal  evasion  of  the  laws  relating  to 
State  and  county  taxes. 

The  complaint  should  be  dismissed.  ^ 


Circuit  Court  for  Clackamas  County,  Maboh  Term,  1868. 

A.  F.  HEDGES  V.  WM.  STRONG,  Administrator  of  the  Estate 

OF  Amort  Holbrooe,  Deceased. 

■ 

Statute  of  Fbaudb. — ^To  bring  a  contract  within  the  Statute  of  Frauds, 
relating  to  parol  agreements  not  to  be  performed  -within  a  year,  it 
must  appear  to  be  necessarily  incapable  of  performance  within  that 
time. 

Pleadinq. — Where  the  statute  declares  a  promise  void  unless  in  writing,  it 
is  not  necessary  to  allege  in  the  complaint  that  the  promise  is  in  writing. 

New  Gonsidbsation. — It  is  not  necessary  that  the  promise  should  be  in 
writing,  where  the  promise  to  pay  the  debt  arises  out  of  some  new  and 
original  consideration  of  benefit  moving  between  the  newly-contracting 
parties. 

Fbbsumption. — If  a  note  is  found  in  the  possession  of  the  maker  of  the  note, 
it  raises  a  presumption  that  the  note  has  been  paid. 

Idem. — The  presumption  is  disputable. 

1  Affirmed  on  appeal. 
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The  case  is  presented  on  demurrer  to  the  complaint. 
The  complaint  charges  that  in  1860  the  plaintiff  held  a 
promissory  note  of  $16,000  and  interest,  made  by  one  David 
McLaughlin;  that  said  McLaughlin  at  that  time  sold  a 
yaluable  tract  of  land  to  one  Daniel  Harvey,  receiving  as 
part  of  the  consideration  said  Harvey's  notes  to  the  amount 
of  $16,000,  which  latter  notes  Harvey  deposited  with  said 
Amory  Holbrook,  giving  to  the  latter  power  to  act  as  said 
Harvey's  agent ;  that  the  plaintiff.  Hedges,  commenced  an 
action  against  said  McLaughlin  on  the  first  mentioned  note, 
and  caused  garnishee  process  to  be  served  on  both  said 
Harvey  and  said  Holbrook.  Whereupon,  said  Holbrook, 
in  open  court,  in  order  to  procure  a  discharge  of  the 
garnishee  process,  promised  to  Hedges  that  he  would  pay 
Hedges  the  amount  due  to  Hedges  on  the  note  as  soon  as 
the  money  should  be  made  out  of  the  notes  left  with  him 
by  Harvey,  over  and  above  money  sufficient  to  pay  certain 
designated  claims  and  the  attorney's  fees  owing  by  Mc- 
Laughlin to  Holbrook;  and  thereupon  the  garnishee  process 
was  discharged.  The  complaint  charges  that  Holbrook 
received  the  requisite  amount  of  money,  but,  although 
requested,  did  not  pay,  etc. 

The  ground  of  demurrer  is  that  the  complaint  does  not 
state  facts  constituting  a  case  of  action. 

S,  HuekUy  for  the  plaintiff. 

Wm.  Strong^  for  the  defendant. 

Upton,  J.  Two  distinct  grounds  of  defense,  under  the 
statute  of  fraud,  are  presented  in  the  argument:  1st,  That 
the  contract  was  not  to  be  performed  within  one  year;  2d, 
That  this  is  a  promise  to  pay  the  debt  of  another,  and  is 
not  in  writing. 

The  first  position  is  not  sustained.  The  authorities  are 
conclusive  that  the  statute  embraces  only  such  promises  as, 
by  their  terms,  are  not  to  be  performed  within  the  time. 
And  does  not  embrace  cases  in  which  it  may  happen  that 
performance  will  be  required  within  the  time,  in  pursuance 
of  the  terms  of  the  contract.  (1  Smith's  Leading  Cases, 
435.) 
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"  To  bring  a  contract  within  the  statute  of  frands,  relating 
to  parol  agreements  not  to  be  performed  within  a  year,  it 
must  appear  to  be  necessarily  incapable  of  performance  with- 
in that  time."    {Artcher  v.  Zeh.,  6  HiU  200.) 

Before  disposing  of  the  second  point,  it  may  be  proper 
to  refer  to  a  position  taken  by  the  plaintiff;  that  if  the 
promise  would  otherwise  be  within  the  statute,  the  fact  that 
'it  was  made  by  an  attorney,  while  acting  in  his  official 
capacity,  and  in  the  presence  of  the  court,  and  that  it  was 
the  predicate  of  an  order  discharging  the  attachment,  it  is 
binding. 

The  cases  cited  from  41  Barb.  648,  and  4  Sanf.  Ch.  438, 
refer  to  promises  and  representations  made  in  the  pro- 
gress of  the  same  cause,  where  enforcement  was  asked.  It 
seems  reasonable  and  necessary  that  the  court,  under  such 
circumstances,  should  have  power  to  compel  a  party,  and, 
especially,  an  attorney  of  the  court.  But  this  court  can- 
not take  judicial  notice  of  what  transpired  in  another 
court,  and  a  resort  to  parol  evidence,  to  show  that  the 
promisQ  was  made  in  open  court,  is  as  objectionable  as 
resorting  to  parol  to  show  that  it  was  made  at  all.  To 
make  such  a  promise  the  foundation  of  a  new  action,  would 
be  open  to  all  those  objections  of  uncertainty,  which  caused 
the  enactment  of  the  statute. 

This  question  might  be  disposed  of,  upon  the  ground, 
that  although  on  the  trial  of  an  issue  written  evidence  of 
the  promise  would  be  required,  yet  it  is  not  necessary  to 
allege  in  the  complaint  that  there  is  a  writing.  But  the 
case  has  been  argued  upon  the  assumption  that  the  prom- 
ise rests  in  parol,  and  it  is  evident  that  the  same  question 
would  arise  on  the  trial,  if  not  passed  upon  at  this  time;  it 
is  as  well  to  treat  the  case  as  if  it  appeared  on  the  face  of 
the  complaint  that  the  promise  was  not  made  in  writing. 

The  sufficiency  of  the  complaint,  then,  must  turn  upon  the 
question,  whether  within  the  meaning  of  the  statute,  this  is 
only  a  promise  to  pay  the  debt  of  another. 

The  plaintiff  claims  that  it  is  a  new  and  original  contract, 
founded  on  a  consideration  moving,  not  between  the  par- 
ties to  the  first  contract,  but  between  Mr.  Holbrook  and 
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the  plaintiff,  and  that  the  consideration  was  both  a  benefit 
to  Mr.  Holbrook,  and  a  harm  to  the  plaintiff. 

For  the  purpose  of  iUustration,  law  writers  have  pointed 
out  three  classes  of  cases,  and  drawn  the  lines  of  demarka- 
tion  as  follows : 

''1st.  Where  the  promise  is  collateral,  but  is  made  at 
the  same  time,  and  is  a  ground  of  the  original  credit. 

2d.  Where  the  collateral  promise  is  subsequent,  and  not 
an  inducement  to  the  creation  of  the  debt. 

3d.  Where  the  promise  to  pay  the  debt  of  another,  arises 
out  of  some  new  and  original  consideration  of  benefit,  mov- 
ing between  the  newly  contracting  pa*ies." 

The  first  two  classes  are  within  the  statute  of  frauds,  but 
the  last  is  not.     (Leonard  v.  Vreden,  8  John.  29.) 

The  distinction  thus  drawn  by  Chief  Justice  Kent  is  the 
recognized  law,  and  is  sustained  by  modem  cases.  The 
only  inquiiy  necessary  to  make  is  whether  the  complaint 
shows  a  benefit  to  Mr.  Holbrook  to  have  been  a  considera- 
tion for  his  promise. 

It  seems  that  there  was  a  garnishee  process  served  upon 
Holbrook,  which,  if  followed  up  as  the  plaintiff  had  a  right 
to  follow  it,  might  have  put  Holbrook  to  trouble  and  ex- 
pense, and  might  have  resulted  in  a  judgment  against  him. 
It  can  hardly  be  said  that  the  discharge  of  the  garnishee 
process,  and  dismissing  the  proceeding,  was  no  benefit  to 
Holbrook.  There  was  a  possibility  that  the  act  would 
not  ultimately  be  an  advantage  to  him,  but  the  material 
point  is  whether  he  made  the  promise  because  of  an  ex- 
pected benefit  moving  to  himself,  and  whether,  because  of 
that  expected  benefit,  he  made  a  promise  which  caused  the 
plaintiff  to  dismiss  the  proceeding  under  the  attachment. 

Hitd  the  garnishment  been  retained,  it  might  have  inter- 
fered with  Holbrookes  business  of  collecting  and  disbursing 
the  money  due  from  Harvey,  and  might  have  delayed  the 
time  of  obtaining,  if  it  did  not  diminish  the  amount  of,  the 
fees  then  being  earned  by  Holbrook.  And  it  might  have 
diverted  the  business  of  making  those  collections  from  Hol- 
brook and  given  control  of  the  notes  to  the  plaintiff. 

I  think  the  complaint  shows  a  promise  founded  upon  a 
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new  consideration  beneficial  to  Mr.  Holbrook,  and  that  the 
demurrer  should  be  overruled. 


The  defendant  filed  his  answer,  denying  the  allegations 
of  the  complaint,  and  the  cause  being  tried,  the  jury  was 
instructed  as  follows : 

The  plaintiff  founds  his  demand  upon  an  alleged  promise 
made  by  Amory  Holbrook  in  his  lifetime,  that  he,  Hol- 
brook,  would  pay  the  plaintiff  the  amount  of  money  men- 
tioned in  the  complaint.  Under  our  statute,  a  contract, 
which  by  its  terms  fe  not  to  be  performed  within  a  year 
from  the  making  thereof,  is  void;  that  is — if  the  terms  of  a 
contract  shows  that  it  cannot  be  performed  within  a  year, 
it  is  void;  but  if  such  is  not  the  case,  and  if,  according  to 
the  terms  of  the  contract,  circumstances  may  arise  that  will 
make  its  performance  due  before  the  expiration  of  a  year, 
it  is  not  void  by  that  statute,  although  not  in  writing.  If 
you  find  that,  in  case  Mr.  Harvey  had  paid  his  notes  before 
the  expiration  of  the  year,  the  terms  of  the  agreement  would 
have  obliged  Mr.  Holbrook  to  perform  its  conditions  in  less 
than  a  year,  it  is  not  a  case  requiring  the  promise  to  be  in 
writing,  because  of  the  time  in  which  it  is  to  be  performed. 

If  this  was  a  bare  promise  to  pay  the  debt  of  another,  it 
is  void,  because  not  in  writing;  for  an  unwritten  promise 
to  pay  the  debt  of  another,  when  there  is  no  new  considera- 
tion moving  to  the  person  who  makes  the  promise,  is  void. 

It  is  not  binding  unless  there  is  in  substance  a  new  con- 
tract made.  If  a  person,  for  the  sake  of  an  advantage  to 
himself,  promises  to  pay  the  debt  of  another,  and  by  making 
the  promise  induces  the  person,  to  whom  the  promise  is 
made,  to  forego  some  right  or  privilege  because  of  the 
promise,  the  law  treats  such  new  promise  as  a  new  contract 
and  as  an  original  promise,  founded  upon  sufficient  con- 
sideration moving  between  the  maker  of  the  new  promise 
and  the  person  to  whom  it  is  made. 

The  debt  thus  incurred  is  not  simply  the  debt  of  another, 
but  the  law  treats  the  transaction  as  a  new  and  original 
undertaking,  entered  into  by  the  new  party,  upon  a  suffi- 
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cient  consideration  of  benefit  to  the  party  making  the 
promise.  It  is  not  material  how  great  or  how  small  is  the 
advantage  to  be  derived  or  expected  on  the  part  of  the  new 
promissor.  It  is  sufficient  if  he  deemed  it  of  some  advan- 
tage, and  made  the  new  promise  in  order  to  gain  that 
advantage. 

Ton  will  determine  from  the  evidence  what  promise,  if 
any,  was  made  by  Mr.  Holbrook.  What  were  its  terms, 
and  what  considerations  induced  him  to  make  it,  and 
what  are  the  facts  in  regard  to  the  time  it  was  to  be  per- 
formed. And  if,  under  the  law,  as  already  stated,  it  was 
valid  and  binding,  you  will  determine  from  the  evidence 
whether  the  contingencies  have  happened  under  which  per- 
formance could  be  required. 

If  you  find  that  Mr.  Holbrook  has  made  a  binding  prom- 
ise, you  will  determine  from  the  evidence  in  the  case  what 
claims  or  notes  against  Mr.  McLaughlin  had  been  paid  or 
accepted  by  Mr.  Holbrook  before  his  promise  was  made  to 
the  plaintiff,  and  whether  he  has  received  from  Harvey 
more  money  than  was  necessary  to  cover  the  claims  and 
notes  so  paid  or  accepted,  together  with  Mr.  Holbrook's 
individual  claims  against  McLaughlin,  and  if  more,  how 
much  more  he  has  received.  For  Mr.  Holbrook  or  his  ad- 
ministrator could  not,  under  any  circumstances,  be  liable 
to  the  plaintiff  for  money  that  was  necessary  to  satisfy  his 
own  demands,  or  those  that  he  had  accepted  before  the 
agreement  was  made. 

The  notes  of  Mr.  McLaughlin,  found  among  the  papers 
of  Mr.  Holbrook,  are  offered  by  the  defendant  as  evidence 
to  show,  or  tending  to  show,  that  they  had  been  paid  or 
accepted  by  Mr.  Holbrook. 

If  a  note  is  found  in  the  possession  of  the  maker  of  the 
note,  it  raises  the  presumption  that  the  note  has  been  paid. 

Whether  these  notes  were  held  by  Mr.  Holbrook  as  agent 
for  Mr.  McLaughlin,  is  a  question  of  fact  for  the  jury.  If 
Mr.  Holbrook  held  them  as  agent  for  Mr.  McLaughlin,  his 
having  possession  of  them  raises  the  same  presumption  as 
if  McLaughlin  had  held  them.  That  is  that  they  had  been 
paid.   Such  a  presumption  is  disputable  by  other  evidence. 
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As  to  the  time  when  these  notes  or  any  of  them  were  paid, 
and  the  question  whether  the  accepted  demands  were  paid 
or  accepted  before  or  after  the  alleged  promise,  the  jury  are 
to  determine  from  all  the  evidence  in  the  case*  (a) 


CiBcuiT  Court  fob  Clackamas  Countt,  Maech  Term,  1868.* 

GEORGE  AND  THOMAS  MILLER  v.   OREGON  CITY 
PAPER  MANUFACTURING  COMPANY. 

Confession  of  Judgment. — ^Where  a  confession  of  judgment  is  made,  '*in  an 
action  pending/'  the  statement  mentioned  in  sec.  252  of  the  Code  is  not 
requisite. 

CoBPOBATioN. — The  president  of  a  private  corporation  is  competent  to  con- 
fess judgment. 

Judgment,  how  Set  Aside. — ^A  charge  of  actual  fraud,  in  procuring  a  judg^ 
ment  by  confession,  should  not  be  finally  determined  on  motion  and 
affidavits. 

Parties. — A  corporator  may  mie  his  corporation. 

DxBECTOB. — ^A  director  is  not  bound  by  the  vote  of  a  majority,  where  he 
claims  on  a  contract  in  which  he  is  one  party  and  the  corporation 
another.  The  court  refused  to  set  aside  a  judgment  in  favor  of  a 
director  and  against  his  corporation,  obtained  by  confession. 

CoNFiBMATioN  OF  SAiiE. — ^A  mere  judgment  creditor,  who  is  not  a  party  to 
the  action,  cannot  appear  to  oppose  the  confirmation  of  a  sale. 

Mtchdl,  Dolph  and  Smith  for  George  and  Thomas  Miller. 

W.  W,  Page^  contra. 

Thbee  different  parties  had  each  commenced  an  action 
against  this  defendant,  a  private  corporation,  and  each  had 
obtained  a  judgment  by  confession,  the  president  of  the 
defendant  haying  confessed  judgment  in  each  case  on  the 
3d  day  of  July,  1867.  The  names  of  the  plaintiffis  and  the 
amount  recovered  by  them,  respectively,  are  as  follows : 

(a)  The  jury  having  been  discharged  without  a  verdict,  a  compromise 
was  effected,  and  judgment  entered  by  consent. 

*  This  case  was,  by  consent,  argued  in  Multnomah  County  at  chambers. 
The  decision  was  affirmed  on  appeal,  under  the  name  of  Mtkr  Brothers  v. 
Bank  of  British  Columbia. 
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Charles  S.  Miller  recovered  $6,373  30,  A.  J.  Block  recov- 
ered $378  67,  and  the  Bank  of  British  Columbia  recovered 
$10,040. 

Execution  was  issued  in  each  case,  and  real  estate, 
namely,  the  defendant's  factory,  having  been  sold,  each  of 
the  said  plaintiffs  moved  for  confirmation  of  the  sale. 
These  plaintiffs,  George  and  Thomas  Miller,  commenced 
an  action  against  the  same  defendant  about  the  saiHe  time, 
and  on  the  19th  day  of  July,  1867,  obtained  a  judgment  by 
default  for  $1,147  12.  They  have  filed  a  motion,  supported 
by  affidavits,  to  set  aside  each  of  the  three  judgments  so 
obtained  by  confession.  And  they  also  appear  in  each  one 
of  those  cases,  and  oppose  the  motions  for  confirmation  of 
the  sale. 

By  consent  of  all  parties,  all  these  motions  are  taken 
under  consideration  at  one  time  and  submitted  upon  the 
same  argument. 

It  is  claimed  that  the  judgments  by  confession  should  be 
set  aside,  for  these  reasons  : 

1.  There  is  no  statement  of  the  facts  out  of  which  the 
indebtedness  arose. 

2.  The  president  of  the  corporation  was  not  authorized 
to  confess  judgment. 

3.  Fraudulent  acts  of  the  defendant  and  of  the  plaintiff 
Block,  stated  by  affidavit. 

4.  The  plaintiffs  Charles  Miller  and  Block  are  directors. 

Upton,  J.,  filed  the  following  opinion. 

It  is  claimed  that  the  confessions  in  these  cases  are  irreg- 
ular, for  want  of  a  statement  of  facts  in  compliance  with 
section  252  of  the  code.  The  code  recognizes  two  modes 
of  confessing  judgment,  namely,  ''without  action"  and  *^n 
an  action  pending."  In  the  former,  "the  confession  shall 
be  made,  assented  to  and  acknowledged,  and  judgment 
given  in  the  same  manner  as  a  confession  in  an  action  pend- 
ing;" and  it  ''shall  state  plainly  the  facts  out  of  which  the 
indebtedness  arose."  I  cannot  think  that  the  statute 
requires  the  same  statement  of  facts  to  be  contained  in  the 
judgnent  where  the  confession  is  made  "in  an  action  pend- 
ing."   It  seems  that  such  statement  is  to  stand  in  the  place 
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of  a  complaint  in  a  case  where  judgment  is  confessed  with-^ 
out  action. 

When  an  action  is  commenced,  and  a  complaint  filed, 
which  would  be  good  on  demurrer;  and  the  defendant  con- 
fesses its  truth,  and  otherwise  complies  with  the  statute, 
it  is  not  required  to  make  the  statement  mentioned  in 
section  252. 

In  regard  to  the  authority  of  the  president  of  a  corpora- 
tion to  confess  a  judgment,  section  248  designates  that 
officer  as  one  competent  to  make  the  confession;  and  I 
think  there  is  no  rule  of  law  that  will  require  him  to  place 
on  file,  or  to  exhibit  evidence  of  his  being  specially  directed 
or  authorized  in  the  particular  case  by  the  directors,  or  other 
power  of  the  corporation.  If  he  should  act  wholly  without 
such  direction,  and  even  against  the  interest  of  the  corpora- 
tion, it  is  doubtful  whether  any  one  except  the  corporation 
could  raise  the  objection,  unless  by  a  bill  in  chancery. 
Another  question  is,  whether  fraud  in  the  confession  of 
the  judgment,  not  appearing  on  the  record,  can  be  set  up 
by  motion  and  tried  upon  affidavits. 

I  am  satisfied  upon  examination  of  authorities,  that  a 
junior  judgment  creditor  is  entitled  to  obtain  relief  upon 
motion,  where  the  record  shows  that  a  judgment  by  con- 
fession has  been  irregularly  entered.  But  it  is  not  clear 
that  a  charge  of  actual  fraud  in  procuring  the  confession, 
not  supported  by  the  record,  ought  to  be  tried  upon  motion 
and  affidavits;  none  of  the  authorities  cited  go  to  that 
extent. 

The  trial  of  a  disputed  question  of  fact  upon  affidavits,  to 
the  exclusion  of  all  benefit  of  cross-examination,  is  at  the 
least,  a  most  unsatisfactory  mode,  and  if  ever  permissible 
as  a  means  of  establishing  fraud  in  fact,  it  shoidd  only  be 
resorted  to  in  plain  and  undisputable  cases. 

A  charge  of  actual  fraud  in  procuring  a  judgment  by  con- 
fession, not  supportedjby  the  record,  should  not  be  finally 
determined  upon  motion  and  affidavits. 

Whether  one  who  is  a  director  can  sue  the  corporation 
in  which  he  holds  that  position,  is  a  question  raised  in  this 
case,  but  no  authorities  are  cited  in  opposition  to  such  pro- 
ceeding. 
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It  is  well  established  that  a  corporator  may  contract  with 
his  corporation,  and  sue  or  be  sued  on  his  contract.  (Cal- 
berison  v.  Wabash  Nav.  Co.,  4  McLean,  544;  3  Mass.  385.) 
And  I  know  of  no  sound  reason  for  a  distinction  in  this 
particular  between  a  director  and  any  other  corporator. 

Although  he  is  bound  by  a  vote  of  a  majority,  even  when 
he  dissents,  this  is  not* the  case  when  he  claims  on  a  con- 
tract, in  which  he  is  one  party  and  the  corporation  an- 
other.    (Severe  v.  Boston  Copper  Co.,  15  Pick.  363.) 

It  does  not  appear  affirmatively  but  that  the  president 
acted  by  the  direction  of  the  directors. 

I  think  the  proceedings*  are  not  shown  by  the  record  to 
be  irregular,  and  that  the  matters  set  up  by  affidavit  do 
not  warrant  the  court  in  determining,  upon  motion,  that 
the  judgments  are  fraudulent  in  fact.  These  motions  must, 
therefore,  be  denied. 

According  to  section  293  of  the  code,  objection  to  con- 
firmation of  the  sale  can  only  be  made  by  **  the  judgment 
debtor,  or,  in  case  of  his  death,  his  representative."  As 
mere  judgment  creditors,  not  parties  to  the  action,  George 
and  Charles  Miller  cannot  appear  in  this  motion. 

As  no  competent  party  has  filed  objections,  the  sale  must 
be  confirmed. 


ClBCDlT  COUET  FOB  MuLTNOMAH  CoUNTY,  JuNE  TeRM,  1868. 

ISAAC  S.  TOBY  v,  FERGUSON  et  al. 

JuBGMENT,  HOW  Plbad. — In  pleading  the  judgment  of  a  Court  of  special 
juiiBdiction,  it  is  not  necessary  to  state  the  facts  thaftionf er  jurisdiction* 

Demitbbxr. — If  a  demurrer  strikes  at  the  whole  of  an  answer,  as  not  consti- 
tuting a  defense,  and  there  is  a  part  of  the  answer  that  amounts  to  a 
defense,  the  demurrer  will  be  overruled. 

Tms  case  was  heard  on  demurrer  to  the  answer;  the  facts 
appear  in  the  opinion  filed  in  the  cause. 

Caples  &  Moreland,  for  the  plaintiff. 
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Page  &  SievenSj  for  the  defendant. 

Upton,  J.  This  is  an  action  for  false  imprisonment.  The 
defendant,  after  denying  some  of  the  allegations  of  the 
complaint,  makes  a  ''farther  answer, *"  to  which  the  plaintiff 
demurs. 

Omitting  formal  words,  the  further  answer  states  that 
''the  writ  of  arrest  was  dnlj  issued  out  of  the  county  court 
of  said  county,"  for  the  said  Toby,  "for  causes  allowed  by 
law  and  specified  in  section  106  of  the  code  of  civil  pro- 
cedure," and  the  arrest  was  thereon  made.  "And  there- 
after, on  the  28th  of  April,  1868,  in  the  said  action  in  the 
said  couniy  court,  judgment  was  duly  rendered  and  given 
in  favor  of  said"  Ferguson  e^  a/. ,  "against  the  said  Toby, 
for  the  sum  of  $317.80,  and  that  in  default  of  the  payment 
of  the  said  judgment,  that  he,  the  said  Toby,  be  kept  in 
custody  until  discharged  according  to  law."  That  execution 
thereupon  issued,  upon  which  the  said  Toby  was  thereafter 
imprisoned  until  discharged. 

The  grounds  of  the  demurrer  are  that  art.  1,  sec.  19  of 
the  state  constitution  provides  that,  "  there  shall  be  no  im- 
prisonment for  debt,  except  in  cases  of  fraud  or  absconding 
debtors."  And  that  the  answer  does  not  show  that  this 
arrest  was  made  in  such  a  case,  inasmuch  as  section  106 
includes  other  declared  causes  for  arrest. 

This  point  involves  indirectly  the  question  of  the  consti- 
tutionality of  section  106  of  the  code.  But  I  do  not  feel 
called  upon  to.  pass  upon  the  question,  as  I  think  the  answer 
should  be  sustained  on  grounds  aside  from  the  constitution- 
ality of  that  section. 

It  appears  from  the  answer  that  a  cause  was  pending  be- 
tween the  parties  in  the  county  court;  that  the  court  had 
j  urisdiction  of  tne  action,  and  that  that  court '  'duly  rendered 
a  judgment  of  imprisonment  against  this  plaintiff,  and  that 
a  portion  of  the  imprisonment  complained  of  was  under 
that  judgment.  Under  section  85  of  the  code  this  judg- 
ment is  well  plead,  and  is  a  defense  to  that  extent.  "In 
pleading  the  judgment  of  a  court  or  officer  of  special  juris- 
diction, it  shall  not  be  necessary  to  state  the  facts  that  con- 
fer jurisdiction." 
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TLe  demurrer  strikes  at  the  whole  of  this  **  further  an- 
swer," and  as  there  is  a  part  of  it  that  amounts  to  a  defense, 
the  demurrer  must  be  overruled. 


CiRcmr  CouKT  for  Multnomah  Cotjnty,  June  Tebm,  1868. 

E.  H.  BURTON  v.  WALTER  MOFFITT  and  J.  A.  STROW- 

BRIDGE. 

Pabtx  Waix. — The  owners  of  %  party  wall,  bnilt  at  joint  expense,  are  not 
tenants  in  common,  but  each  owns  his  own  land,  with  a  right  to  nse  the 
wall,  which  he  may  enforce  by  action. 

Kncboachhent. — ^Where  one  party  contracted  to  build  a  wall  sixteen  inches 
or  two  bricks  thick,  on  the  division  line,  and  to  permit  the  other  party 
to  use  the  wall  upon  his  paying  one  half  the  cost;  and  in  constructing 
the  wall  he  erected  an  iron  pilaster  of  his  building,  which  was  ten  inches 
wide,  80  that  one  half  of  it  stood  on  each  side  of  the  division  line;  Held, 
that  the  pilaster  was  not  part  of  the  wall  contracted  for,  and  that  it  was 
improperly  extended  beyond  the  division  line. 

DiscBETioN. — Although  the  removal  of  the  pilaster  was  deemed  the  only  ade- 
quate remedy,  a  temporary  injunction  before  final  hearing  was  refused, 
on  the  grounds  that  the  plaintiff  showed  no  indications  of  presently  oc- 
cupying the  premises,  and  the  building  had  so  far  progressed  that  a 
removal  would  be  nearly  or  quite  as  expensive  at  the  present  time  as  at 
the  completion  of  the  building.  Granting  or  refusing  the  order  in  such 
case  deemed  the  exercise  of  the  discretion  of  the  court. 

CoicPKKSATioN. — ^Where,  by  not  conforming  to  the  terms  of  the  contract,  the 
width  of  the  plaintiff's  premises  above  the  upper  floor  was  improperly 
diminished  by  two  inches,  the  injunction  was  denied,  on  the  ground  that 
the  injury  is  not  beyond  pecuniary  compensation. 

This  case  was  heard  on  a  motion  for  an  injunction. 

The  complaint  presents  the  following  facts:  The  plaint- 
iiFs  grantor  being  the  owner  of  lot  4,  in  block  4,  in  the  city 
of  Portland,  bargained  in  writing,  not  under  seal,  with 
Moffit  and  Strowbridge,  owners  of  the  adjoining  lot,  (being 
lot  3  in  the  same  block,)  that  M.  and  S.  should  build  a  wall 
on  the  line  between  the  two  lots  for  the  mutual  use  of  the 
owners,  of  dimensions  as  follows:  The  "  foundation  twenty 
inches  thick;  first  story  sixteen  inches  or  two  bricks  thick; 
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second  story  twelve  inches  or  one  and  one  half  bricks  thick, 
to  extend  on  the  land  of  both  parties  equally."  The  plaintiff's 
grantor  and  his  assigns  were  by  the  contract  "to  have  the 
privilege  of  owning  and  using  one  half  of  said  partition  wall, 
by  pajdng  to  M.  and  S.  one  half  the  cost  thereof  when  they 
shocdd  use  the  same  for  building  purposes,  at  the  estimated 
cost  of  building  a  similar  wall  at  the  time  of  using  said  wtdl." 

The  plaintiff  and  the  defendants  each  had  a  frontage  on 
Front  street  of  twenty-five  feet;  the  defendants  owning  the 
north  twenty-five  feet. 

The  defendants  commenced  the  proposed  wall,  and  con- 
structed the  brick  work  up  to  the  second  floor  according  to 
the  terms  of  the  contract.  But  the  south  face  of  the  wall 
they  carried  up  perpendicularly,  as  well  above  as  below  the 
second  floor,  making  an  offset  of  four  inches  on  the  north 
side  at  the  second  floor,  instead  of  an  offset  of  two  inches 
on  each  side.  Thus  two  thirds  of  the  twelve-inch  wall  was 
built  on  the  plaintiff's  premises.  The  defendants  also  so 
constructed  an  ornamental  iron  front  of  their  lower  story 
that  the  south  pilaster  thereof  projected  about  four  inches 
south  of  the  line  between  the  lots  3  and  4,  and  the  iron 
cornice  projected  eight  and  three  fourths  inches  south  of 
that  division  line. 

At  the  time  of  the  filing  the  complaint  and  serving  notice 
of  this  motion,  the  iron  front  was  set,  and  the  work  of  lay- 
ing brick  above  it  had  commenced,  but  not  many  brick 
were  laid  above  it,  or  above  the  second  floor. 

By  consent,  witnesses  were  examined  orally  on  the  order 
to  show  cause. 

Experts  testified  that  the  workmanlike  mode  of  furnish- 
ing ornamental  fronts  of  contiguous  buildings,  of  different 
styles  of  architecture,  was,  **to  return  the  cornice  into  the 
building,  and  not  around  the  [angle  of,  the]  building."  And 
that  in  front  of  the  side  wall,  which  is  common  to  the  two 
buildings,  there  should  be  two  pilasters,  one  appertaining 
to,  and  conforming  to  the  style  of,  each  building. 

Logan  &  Shattuck,  for  the  plaintiff,  claim  that  the  mode 
of  making  the  off-set  in  the  brick  wall  is  an  encroachment 
that  deprives  the  plaintiff  of  two  inches  of  space  above  the 
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second  floor  and  totally  unfits  the  premises  for  the  purposes 
of  the  plaintiff. 

And  that  if  the  defendants  are  allowed  to  finish  and  main- 
tain their  ornamental  front,  it  will  be  in  the  way  of  the  front 
which  the  plaintiff  designs  to  use,  and  will  destroy  the 
symmetry  of  his  proposed  building.  And  that  each  of  the 
injuries  is  such  that  money  is  not  an  adequate  compensa- 
tion. 

Stout,  Reed  and  Strong,  for  the  defendants,  claim  that  if 
there  is  a  fault  in  making  the  off-set,  the  plaintiff  has  shown 
no  special  or  irreparable  injury.  That  he  has  no  present 
use  for  the  ground,  and  it  is  uncertain  when  he  will  use  it, 
if  ever.  And  that  it  would  be  an  injury  to  the  wall  to  leave 
an  off-set  for  years  on  the  side,  having  no  roof.  That  the 
iron  pilaster  is  a  part  of  the  wall  which  they  contracted  to 
build.  That  the  materials  are  not  specified  by  the  con- 
tract, and  that  they  have  the  right  to  build  such  portion  of 
it  as  they  choose  of  iron. 

The  following  opinion  was  filed  in  the  case,  by  Upton,  J. : 

This  is  an  application  for  a  preliminary  injunction,  but 
I  presume  nearly  all  the  facts  are  presented  that  will  be  ad- 
duced on  the  trial;  and  in  the  argument,  attention  has  been 
given  to  the  subject  of  the  ultimate  rights  of  the  parties  as 
weU  as  to  the  propriety  of  granting  or  refusing  the  present 
motion.  The  defendants  claim  that  their  iron  pilaster, 
which  is  ten  inches  wide,  with  a  base  and  capital  twelve 
inches  wide,  is  a  part  of  the  wall  contracted  for. 

I  think  this  cannot  be  maintained.  If  it  is  part  of  the 
wall,  they  were  bound  to  build  it  of  certain  thickness;  this 
part  of  the  wall  was  to  be  sixteen  inches  thick.  By  depart^ 
ing  from  the  specified  thickness  of  the  wall,  thej  show  that 
they  did  not  consider  the  iron  pilaster  a  part  of  the  ''wall" 
called  for  by  the  terms  of  the  contract.  The  wall  is  spoken 
of  as  ^Hioo  bricks  thick."  If  they  had  a  right  to  build  the 
wall  of  iron,  they  had  a  right  to  charge  half  the  cost  of  the 
iron  to  the  plaintiff;  and  if  of  iron,  they  could  build  it  of 
still  more  costly  material,  and  charge  the  plaintiff  with  half 
the  cost  of  a  similar  wall,  at  a  future  time. 
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The  iron  front  most  be  considered  distinct  from  the  wall 

contracted  for.  both  because  it  is  a  reasonable  constmction 

#  of  the  terms  of  the  contract  when  axamined  in  connection 

with  the  circumstances  under  which  the  contract  was  made, 

and  because  both  parties  have  so  treated  it. 

By  the  terms  of  the  contract  the  wall  was  to  be  built  for 
the  use  of  each  party.  The  plaintiff  was  to  have  the 
^'priirilege  of  owning  and  using  one  half '^  of  the  partition 
wall.  Half  of  it  stands  upon  the  land  of  each,  .and  half  of 
it  will  be  the  separate  property  of  each,  subject  only  to  the 
right  in  the  other  to  a  reasonable  use  of  the  whole. 

"The  owners  of  a  party  wall  built  at  joint  expense,  are 
not  tenants  in  common,  but  each  owns  his  own  land,  with  a 
right  to  use  the  wall,  which  he  may  enforce  by  action." 
{Mails  V.  Hawkins y  5  Taun.  20;  CubiU  v.  Porier,  8  Bam.  & 
Cr.  257.) 

So  the  plaintiff  and  defendants  in  this  cas0  will  each  have 
a  right  to  the  use  of  their  respective  lots,  and  to  the  sole 
use,  saving  only,  and  subject  only,  in  each  case  to  the  right 
the  other  will  have  to  the  use  of  the  party  wall;  hence  it 
will  be  important  to  consider  what  rights  one  of  them  will 
have  to  or  in  this  wall,  aside  from  the  right  he  has  to  the 
h&lf  of  it  by  virtue  of  owning  the  ground  on  which  that  half 
stands.  Each  part  of  the  wall  gives  strength  and  support 
to  the  other  part;  the  owner  has  a  right  to  that  support. 
He  h2is  a  qualified  right  in  the  whole  wall,  but  still  he  must 
so  use  it  as  not  to  interfere  with  the  right  of  his  neighbor 
to  a  similar  use  of  it. 

It  is  by  the  contract  evidently  in  contemplation  that  each 
of  the  parties  will  construct  a  building;  probably  buildings 
in  many  respects  similar.  In  each  case  symmetry  and  beauty 
of  front  will  be  an  element  going  to  make  up  the  value  and 
availability  of  the  proposed  building.  There  is  nothing  in 
the  nature  of  the  right  which  one  of  these  parties  acquires 
in  the  property  of  the  other,  that  will  justify  extending  his 
pilaster  or  cornice  beyond  the  original  boundary  line.  Such 
a  proceeding  is  a  violation  of  the  rule,  that  he  must  so  use 
his  own  as  not  to  injure  others;  and  it  even  goes  bevond 
that  by  an  actual  encroachment  upon  the  premises  of 
another. 
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"Each  is  owner  in  severalty  of  the  portion  of  wall  situa- 
ted on  his  own  land,  with  no  qualification  except  that  neither 
has  a  right  to  pull  it  down*  without  the  other's  consent." 
{SherredY.  Cisco,  4Sandf.  Sup.  0.  480.) 

I  cannot  now  see  any  grounds  that  justify  the  defendants 
in  projecting  their  iron  front  upon  the  premises  of  the 
plaintiff.  Nor  can  I  say  that  any  remedy  but  its  removal 
will  be  adequate  under  the  facts  as  they  are  presented  on 
this  motion. 

But  it  is  not  shown  that  the  plaintiff  is  now  engaged  in 
building,  or  that  he  intends  to  build  on  his  lot,  at  so  early 
a  day  as  to  make  the  removal  of  this  obstacle  necessary  be- 
fore the  final  hearing  in  this  suit.  It  is  shown  by  the  evi- 
dence of  experts  that  the  removal  would  be  attended  by 
nearly  or  quite  the  same  expense  at  the  present  time  that 
it  will  be  if  required  after  the  completion  of  the  building; 
and  the  completion  of  the  building  will  not  tend  .to  render 
the  decree  ineffectual  so  far  as  relates  to  the  iron  front. 

I  think,  therefore,  in  regard  to  this  branch  of  the  case,  it 
will  be  a  proper  exercise  of  the  discretion  of  the  court  to 
refrain  from  making  an  order  until  after  final  hearing. 

As  to  the  location  of  the  wall  of  the  second  story,  it  is 
not  shown  that  the  plaintiff  will  be  irreparably  injured;  but, 
on  the  contrary,  the  plaintiff  admitted,  when  on  the  stand 
as  a  witness,  that  the  injury,  which  is  a  mere  diminution  of 
the  width  of  his  premises  above  the  second  floor,  might  be 
fully  compensated  by  a  sufficient  payment  of  money. 

I  am  not  inclined  to  place  the  refusal  of  this  motion  on 
the  ground  asserted  in  argument;  that  literally  the  wall, 
treated  as  a  whole,  extends  equally  on  the  lands  of  each 
party.  The  spirit  and  intent  of  the  contract  does  not  seem 
to  me  to  be  complied  with  in  this  respect;  a  fair  construc- 
tion is,  that  no  more  of  the  plaintiffs  premises  should  be 
encumbered  than  of  the  defendant's.  But  I  think  the  cir- 
cumstances, that  it  was  uncertain  how  long  the  wall  would 
stand  before  the  plaintiff  would  build  and  protect  it  by  a 
roof,  and  that  the  contract  leaves  that  matter  to  the  party's 
option  for  an  indefinite  period,  may  well  be  considered  in 
determining  whether  the  defendants  shall  now  be  restrained, 
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and  comp€rlled  to  rebuild  tliat  part   that  is  already  con- 
structed above  tLe  second  floor. 

Under  the  circumstances  of  the  case  I  shall  decline  making 
an  injunction  order  before  the  final  hearing.  And  the  pres- 
ent motion  will  be  denied. 


y 


CiBcurr  CornT  fob   MrLxyoiLiH  Corxrr,  JnrE  TEEii,  1868. 

J.  G.  CHAPMAN  r.  PATRICK  BALEIGH. 

• 

TBA^fscBiPT  OF  DodCTT. — \Miere  a  transcript  on  appeal  from  a  justice's  court 
was  filed,  and  was  treated  as  a  tninscript  filed  with  the  conntj  derk  to 
authorize  the  jad|^ent  to  be  docketed  in  the  circuit  conrt,  and  an 
execution  was  issued  oat  of  the  circnit  court,  the  execution  was  set 
aside  on  motion. 

The  plaintiff  recovered  a  jndgment  in  justice's  court  for 
S75,  on  the  12th  of  June,  1858.  On  the  7th  of  July  follow- 
ing, the  defendant  appealed  to  the  circuit  court.  On  the 
Barne  day  the  plaintiff  filed  a  counter  undertaking,  in  pursu- 
ance of  section  71  of  the  act  relating  to  justice's  courts. 

On  the  16th  of  July  the  defendant  filed  with  the  clerk  of 
this  court  a  transcript  of  the  docket  and  the  original 
papers  in  the  cause,  in  pursuance  of  section  72  of  the  act. 
Thereupon  the  plaintiff  caused  an  execution  to  issiie  out  of 
the  circuit  court  to  enforce  the  judgment  set-  forth  in  the 
transcript. 

The  defendant  now  appears  and  moves  this  court  to  set 
aside  the  execution. 

J,  G.  Chapman^  in  person. 

ShatlucJc  &  Killin,  for  the  defendant. 

By  the  Court  ;  Upton,  J.  The  plaintiff  claims  that  in 
filing  a  transcript  in  pursuance  of  the  statute  that  regulates 
appeal.-*,  he  has  also  literally  complied  with  section  50, 
which  provides  for  docketing  judgments  rendered  by  jus- 
tices of  the  peace  in  the  judgment  docket  of  the  circuit 
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court;  and  that  therefore  he  is  entitled  to  execution  issuing 
out  of  this  court.  He,  as  respondent,  claims,  that  having 
given  a  counter  undertaking,  he  is,  according  to  the  spirit 
and  intent  of  the  law,  entitled  to  an  execution  as  if  no 
appeal  had  been  taken ;  and  that  if  he  was  entitled  to  an 
execution  issued  out  of  the  justice's  court  before  the 
transcript  was  filed,  upon  filing  it  he  becomes  entitled  to 
one  issuing  out  of  this  court. 

I  do  not  think  it  is  necessary  to  pass  upon  the  various 
questions  raised  and  argued,  as  to  the  sufficiency  of  the 
counter  undertaking.  I  do  not  think  it  was  the  intent  of 
the  Legislature  that  the  transcript  on  appeal  should  serve 
the  double  purpose  of  bringing  the  case  here  for  a  trial  de 
novo  and  of  standing  as  the  record  of  a  final  judgment,  to 
be  enforced  in  pursuance  of  section  50. 

Nor  is  the  proceeding  already  taken  a  literal  compliance 
with  section  50.  This  transcript  is  required  to  be  filed 
with  the  clerk  of  this  court,  while  section  50  re*quires  the 
transcript  that  shall  serve  as  a  basis  of  a  judgment  lien, 
and  of  an  execution,  to  be  filed  with  the  county  clerk. 

It  is  true  that  both  these  offices  are  united  in  the  same 
person ;  and  there  is  but  a  technical  difference  in  this  re- 
spect in  the  modes  of  proceeding.  But  this  id  sufficient  to 
prevent  a  course  of  proceeding  that  claims  no  greater  merit 
than  that  of  being  a  compliance  with  the  letter  of  the  stat- 
ute, while,  it  evidently  disregards  its  spirit  and  int-ent. 

The  motion  should  be  granted. 


Cmcurr  Court  for  Multnomah  County,  June  Term,  1868. 
S.  0.  LANDEE  v.  SAMUEL  A.  MILES  and  JOHN  COLLINS. 

Yekue. — On  a  motion  for  change'^of  yenue  for  conTenience  of  witnesses, 
counter  affidayits  of  inconvenience  to  witnesses  of  the  adverse  party 
were  heard. 

Abbkbt. — The  crime  of  assault  with  a  dangerous  weapon  is  a  felony,  and  a 
person  guilty  of  that  offense  may  be  arrested  by  a  private  person, 
although  the  latter  did  not  see  the  offense  committed. 
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Pbepondebancb  of  Eyidengb. — In  justification  of  an  arrest,  a  preponderance 

of  evidence  is  sufficient,   on  the  point  whether  the  arrested  party  had 

committed  a  felony. 
JusTiFiCATzoN. — Firing  a  gnn  upon  a  person,  in  order  to  secore  his  arrest,  is 

justifiable  only  where  it  is  necessary.  It  is  not  justifiable  where  the  arrest 

can  be  secured  by  less  dangerous  means. 

In  this  action  the  plaintiff  claims  $20,000  damages,  for 
alleged  unlawful  arrest,  wounding  and  imprisonment  of  the 
plaintiff.  The  defendants  justify,*  claiming  that  at  the  time 
of  the  arrest  the  plaintiff  had  recently  committed  a  feloni- 
ous assault  with  intent  to  kill,  and  was  fleeing  from  justice, 
and  that  the  wounding  was  necessary  in  order  to  secure  his 
arrest. 

On  the  trial,  it  appeared  in  evidence,  that  a  few  days  pre- 
vious to  the  arrest,  the  plaintiff  and  two  others,  Wilkins 
and  Card,  had  a  personal  rencounter  in  Washington  County, 
in  which  the  plaintiff  fought  against  the  two;  that  the  plaintiff 
struck  one  of  them  with  a  gun-barrel,  injuring  him  severely, 
and  also  struck  one  of  them  with  a  pitchfork-handle.  All 
the  parties  had  been  drinking  to  excess.  .  The  evidence  is 
conflicting  as  to  who  made  the  first  assault,  and  as  to  the 
degree  of  violence  used  against  the  plaintiff.  After  the  ren- 
counter the  plaintiff  fled,  a  warrant  was  issued  for  his 
arrest,  and  placed  in  the  hands  of  the  sheriff  of  Washing- 
ton County,  and  the  sheriff  offered,  and  published  notice  of, 
a  reward  for  the  plaintiffs  apprehension.  The  defendants, 
at  or  near  St.  Helens  in  Columbia  County,  discovered  the 
plaintiff,  passing  down  the  Columbia  Biver  alone  in  a  skiff. 
They  procured  a  skiff,  pursued,  overtook  and  hailed  the 
plaintiff,  who  reached  the  bank  of  the  river,  and  was  in  the 
act  of  stepping  out  of  his  skiff  on  to  land,  to  elude  their 
pursuit,  when  the  defendant  Collins  fired  with  a  rifle 
upon  the  plaintiff,  from  the  pursuing  boat,  (which  was  twenty 
or  thirty  feet  from  the  ^plaintiff).  The  rifle-ball  broke 
the  plaintiffs  leg;  and  the  limb  was  afterwards  amputated 
near  the  body,  in  consequence  of  the  wound. 

The  defendant,  in  justification,  had  answered  that  at  the 
time  of  the  wounding  the  plaintiff  was  fleeing  from  justice, 
stating  facts  to^how  that  the  plain  tiff  had  recently  committed 
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a  felonious  assault  with  a  dangerous  weapon,  and  with  in- 
tent to  kill,  and  that  the  shooting  was  necessary  in  securing 
his  arrest.  There  is  also  in  the  answer  a  statement  that  the 
plaintiff  was  charged  with  that  offense,  that  a  warrant  had 
been  issued,  and  that  the  plaintiff  was  fleeing  on  that 
account,  and  that  the  defendants  were  acting  in  good 
faith,  for  the  purpose  of  making  the  arrest,  and  without 
malice. 

J.  F,  CapUsy  Esq,,  for  the  plaintiff. 

Judge  E.  2>.  Shattucky  for  the  defendants. 

The  defendants  moved  for  a  change  of  yenue,  on  the 
ground  of  couTenience  to  witnesses;  showing  the  names  of 
their  witnesses,  residing  at  St.  Helens,  the  place  of  holding 
the  circuit  court  for  Columbia  County.  The  plaintiff  filed 
counter  affidavits,  showing  the  residences  of  an  equal  num- 
ber of  his  witnesses  to  be  in  Washington  County;  and  in 
such  direction,  as  to  compel  them  to  pass  the  place  of  hold- 
ing this  court,  to  reach  St.  Helens. 

The  defendants  claimed  that  counter  affidavits  cannot  be 
heard  on  a  motion  for  a  change  of  venue. 

The  court  refused  to  strike  out  the  counter  affidavits, 
and,  after  argument,  overruled  the  motion  to  change  the 
place  of  trial. 

A  jury  being  impanneled,  and  the  evidence  and  argu- 
ments of  counsel  submitted,  Upton  J.  instructed  the  jury  as 
follows: 

The  plaintiff  sues  to  recover  for  an  alleged  assault  and 
battery,  and  for  alleged  fal^e  imprisonment. 

The  defendants,  among  other  grounds  of  defense,  seek 
tQ  justify  their  acts  on  the  ground  that  those  acts  were  done 
in  the  lawful  arrest  of  the  plaintiff.  The  defendants  have 
also  offered  proof  in  mitigation  of  damages.  .  . 

If  the  plaintiff  has  made  out  a  prima  facie  case,  that  is, 
if  he  has  proved  such  facts  as  show  in  him  a  right  to  re-l 
cover  damages,  the  burden  of  proof  is  thrown  on  the  de-[ 
fendants.  And  in  that  case,  it  becomes  material  to  consider, 
whether   the  defendants  have  established  a  justification^ 
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And  if  a  justification  is  not  shown,  it  will  be  proper  to 
consider  whether  the  circumstances  should  operate  in  miti- 
gation of  damages,  and  if  at  all,  to  what  extent. 

The  jury  should  carefully  distinguish  between  what  is  a 
justification,  and  what  are  only  circumstances  in  mitigation. 

A  justification  is  where  the  act  is  shown  to  have  been 
lawfully  done. 

Circumstances  are  in  mitigation  of  damages  only  when 
they  do  not  tend  to  show  that  the  act  was  lawful,  but  merely 
tend  to  show  that  it  was  done  without  bad  motives. 

For  instance,  the  warrant  issued  to  the  sheriff  of  Wash- 
ington county,  or  the  notice  of  a  reward  offered  for  the 
plaintiffs  arrest,  are  neither  of  them  evidence  tending  to 
show  a  justification;  for  neither  of  them  added  anything  to 
the  rights  or  power  of  the  defendants  in  making  the  arrest; 
but  they  are  evidence  in  mitigation  of  damages,  tending  to 
show  that  the  defendants  acted  with  good  motives. 

A  private  person  may  arrest  another : 

**  For  a  crime  committed  or  attempted  in  his  presence." 

*' When  the  person  arrested  has  committed  a,  felony,  al- 
though not  in  his  presence;"  and 

**  When  a  /ehny  has  in  fact  been  committed,  and  he  has 
reasonable  cause  for  believing  the  person  arrested  to  have 
committed  it." 

If  the  plaintiff  committed  &/elony,  on  occasion  of  the 
rencounter  with  Wilkins  and  Card,  the  defendants  hadaright 
to  arrest  him. 

*'  A  felony  is  a  crime  punishable  with  death,  or  which  is, 
or  may  be  punishable  by  imprisonment  in  the  penitentiary 
of  this  State." 

A  simple  assault  is  not  a  felony.  But  an  assault  with  in- 
tent to  kill,  or  an  assault  with  a  dangerous  weapon,  may 
be  punished  in  the  state  penitentiary,  and  is,  consequently, 
a  felony. 

In  determining  whether  the  plaintiff  committed  a  felony 
at  the  time  of  that  rencounter,  is  involved  what  is  called  the 
law  of  self-defense.  Because  the  plaintiff  claims  that  what- 
ever violence  he  used  on  that  occasion  was  in  the  necessary 
defense  of  his  own  person.    Where  one,  who  has  not  sought 
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the  quarrel  and  is  otherwise  without  fault,  is  assaulted, 
he  has  a  right  to  use  aU  proper  and  necessary  means  to  de- 
fend and  protect  his  person.  But  if  in  the  rencounter  he 
uses  more  force  and  violence  than  is  necessary  for  his  pro- 
tection and  safety,  he  becomes  himself  the  aggressor,  and 
becomes  also  guilty  of  an  assault.  And  wht5n  a  rencounter 
has  been  brought  on  by  his  adversary,  if  after  all  danger 
to  his  person  has  ceased,  he  unnecessarily,  wantonly  and 
dangerously  beat  bis  adversary  with  a  dangerous  weapon 
with  which  he  is  armed,  he  is  guilty  of  a  felony. 

It  is  for  you  to  determine,  as  a  question  of  fact,  whether 
the  plaintiff  committed  e^  felony  on  occasion  of  that  ren- 
counter. The  burden  of  proof  is  on  the  defendant  to  estab- 
lish that  fact,  but  it  is  to  be  decided  according  to  the 
preponderance  of  evidence;  this  being  a  civil  case;  and  he 
is  not  required  to  satisfy  you  beyond  a  reasonable  doubt. 

If  you  find  that  the  plaintiff  did  commit  a  felony  on  that 
occasion,  it  will  be  your  duty  to  determine  whether  or  not 
the  mode  of  making  the  arrest  is  such  as  can  be  justified. 

Firing  a  gun  upon  a  person'  in  order  to  secure  his  atrest, 
is  justifiable  only  when  it  is  necessary.  It  is  not  justifiable 
when  the  arrest  can  be  secured  by  less  dangerous  means. 
It  is  a  question  of  fact  for  you  to  determine  whether  the 
shooting  was  necessary,  in  order  to  arrest  the  plaintiff. 

If  you  find  that  the  plaintiff  had  committed  a  felony  on 
the  occasion  of  the  rencounter,  and  that  the  shooting  was 
necessary  in  order  to  make  the  arrest,  you  will  find  for  the 
defendants. 

If  you  do  not  find  both  of  these  matters  in  the  affirmative, 
the  plaintiff  will  be  entitled  to  damages;  and  it  will  be  for 
you  to  determine  from  the  facts  established  by  the  proofs 
what  will  be  a  just  compensation  to  be  recovered  by  the 
•plaintiff  under  all  the  circumstances  of  the  case. 

If  you  find  for  the  plaintiff,  the  amount  recovered  by  him 
should  be  as  compensation.  Punishment  should  not  in  this 
case  be  treated  as  an  object  of  the  action,  and  it  is  not  a 
case  calling  for  exemplary  or  vindictive  damages. 

The  jury  returned  a  verdict  for  the  plaintiff  of  $4,800. 
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ClBCUir  COUBT  FOB  MULTNOMAH  CotniTT,   JuXE  TeBK,    1868. 

»i  S.  O.  LANDER  v.  SAMUEL  A.  MILES  axd  JOHN  COLLINS. 

MOTION  FOB  A  HEW  TRIAL. 

Nkw  TbxaIj. — ^The  court  is  not  at  liberty  to  grant  a  new  trial  upon  doabtfnl 
and  disputed  questions  of  lact. 

NKWLT-DisooyssKD  Eyidsncb.— Motions  for  new  trial  on  the  ground  of 
newly-discovered  evidence  are  regarded  witli  distrust,  and  the  strictest 
showing  of  diligence,  and  of  all  other  facts  necessary,  is  required.  The 
testimony  must  have  been  discovered  since  the  former  trial;  it  must  be 
shown  that  it  could  not  have  been  obtained  with  reasonable  diligence 
on  the  former  trial;  and  it  must  not  be  cumulative. 

AvFiDAViT  ov  Witness. — It  is  a  practice  that  seems  to  be  generally  approved, 
to  require  the  affidavit  of  the  moving  party  to  be  accompanied  by  the 
affidavit  of  the  witness,  or  the  omission  to  be  accounted  for. 

CuMUiiAiTVE. — Evidence  of  material  facts  which  the  moving  party  did  not 
prove  nor  attempt  to  prove,  may  be  regarded  as  not  cumulative. 

DiLiOEMCB. — ^A  party  who  moves  for  a  new  trial  should  be  free  from  lache» 
in  not  having  moved  for  a  continuance.  It  is  not  sufficient  that  the 
affiant  depose  in  terms  *'  that  he  has  made  diligent  inquiry;"  the  affidavit 
should  state  facts.  The  question  of  diligence  must  be  determined  by  a 
consideration  of  specific  facts  deposed  to. 

The  jury  having  rendered  a  verdict  for  $4,800  in  favor  of 
the  plaintiff,  the  defendants  filed  a  motion  for  a  new  trial, 
the  motion  being  argued  and  submitted  bj  the  same  coun- 
sel who  conducted  the  trial. 

The  court  filed  the  following  opinion,  overruling  the 
motion : 

Only  three  of  the  specified  grounds  were  urged  on  the 
argument  of  the  defendant's  motion  for  a  new  trial.  They 
were : 

1.  Newly-discovered  evidence ; 

2.  Excessive  damages ; 

3.  And  insufficiency  of  the  evidence  to  justify  the  verdict. 
Upon  the  two  points  last  named,  as  the  evidence  is  not 

made  part  of  the  record,  the  mover  relies  upon  the  knowl- 
edge and  recollection  of  the  court.     I  cannot  say  that  the 
evidence  was  not  sufficient  to  justify  the  verdict. 
When  the  plaintiff  had  proved  the  wounding  and  impris- 
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onment,  and  the  disastrous  effect  of  the  wound,  it  became 
incumbent  on  the  defendants  to  justify  or  excuse  the  acts 
proved.  For  this  purpose  they  offered  evidence  tending  to 
show  that  a  felony  had  been  committed  by  the  plaintiff, 
and  that  the  means  used  to  arrest  the  plaintiff  were  neces- 
sary and  proper.  If  the  defendant  establi&ed  both  these 
propositions,  the  verdict  was  against  evidence ;  but  if  he 
failed  in  regard  to  either  proposition,  the  plaintiff  should 
prevail. 

In  the  opinion  of  the  court,  neither  proposition  was  con- 
clusively established ;  nor  can  I  say  the  weight  of  evidence 
was  with  the  defendant  on  each  of  them.  The  court  is  not 
at  liberty  to  grant  a  new  trial  upon  doubtful  aiid  disputed 
questions  of  fact,  and  thus  usurp  indirectly  the  province 
of  the  jury. 

Nor  can  the  court,  from  any  data  before  it,  say  that  the 
damages  were  excessive,  or  given  under  the  influence  of 
passion  or  prejudice.  The  jury  were  instructed,  I  thinl, 
correctly  as  to  the  measure  of  damages;  or,  at  least,  if 
there  was  error  in  that  particular,  I  think  it  was  in  favor  of 
the  defendant;  the  jury  having  been  told  that  exemplary  or 
vindictive  damages  could  not  be  given  in  the  case.  Jurors 
are  necessarily  the  judges  of  the  weight  of  evidence  ad- 
duced in  mitigation  of  damages,  and  in  this  case  the  evid- 
ence was  conflicting. 

The  injury  is  of  a  most  grave  and  serious  character;  and 
if  the  plaintiff  was  entitled  to  recover,  it  is  impossible  to 
say  with  certainty  that  a  less  sum  would  be  adequate  com- 
pensation for  the  loss  of  a  limb,  disregarding  the  minor 
considerations,  such  as  bodily  pain,  loss  of  time  and  ex- 
penses incurred. 
*  There  are  no  facts  or  circumstances  in  the  case  that  lead 
,  the  Court  to  infer  or  suspect  that  the  jurors  were  influenced 
by  passion  or  prejudice.  It  would  be  unreasonable  to  draw 
such  inference  from  the  amount  of  the  verdict  in  this  case. 
Prom  the  very  nature  of  the  injury,  which  includes  the  loss 
of  a  limb,  it  is  difficult,  if  not  impossible  for  one  man  to 
teU  what  would  be  the  honest  conviction  of  another  as  to 
the  amount  required  to  compensate  for  the  loss. 
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A  judge  is  no  more  authorized  to  set  aside  a  verdict  be- 
cause he  differs  from  the  jury  as  to  weight  of  evidence, 
where  it  is  conflicting  and  where  there  is  ground  for  an  honest 
difference  of  opinion,  than  a  jury  would  be  to  decide  con- 
trary to  the  instructions  given,  but  in  accordance  with  their 
wishes  or  preferences. 

To  sustain  the  ground  of  newly-discovered  evidence,  the 
alKdavit  of  the  defendant  Miles  states  that  the  aflBant  **  ex- 
pects and  believes  that  Job  Card  will  swear  that  he  is  one 
of  the  persons  beaten  and  assaulted  by  the  plaintiff  *  *  * 
that  Card  was  sober  at  the  time,  and  recollects  distinctly 
all  that  occurred ;  that  there  was  no  assault  whatever  com- 
mitted on  the  plaintiff  by  Wilkins  or  Card;"  but  that  after 
some  \yords  between  the  parties,  **the  plaintiff  violently 
assaulted  said  Card,  and  that  the  plaintiffs  shirt  was 
cut  in  attempts  to  resist  the  assaults  made  by  the  plaintiff; 
and  that  the  plaintiff,  without  any  just  cause  or  provoca- 
tion, used  the  gun-barrel  and  the  pitchfork,  referred  to  in 
the  evidence,  wantonly  and  maliciously;  and  severely  and 
cruelly  beat,  bruised  and  disabled  said  Card  and  said  Wil- 
kins." "And  that  the  plaintiff  had  repeatedly  made  threats 
'  of  violence  against  said  Card."  The  affiant  says  he  has 
made  diligent  inquiry  in  Washington  County  and  elsewhere, 
and  caused  others  to  do  so  for  said  Card  but  could  not  as- 
certain where  he  was  until  Wilkins  (on  the  trial)  testified  to 
his  whereabouts.  That  he  heard  a  variety  of  reports  as 
'  to  his  whereabouts,  but  could  get  no  definite  information 
sooner. 

On  the  trial,  both  the  plaintiff  and  Wilkins  testified  as  to 
the  rencounter.  They  both  testified  that  both  Wilkins  and 
Card  were  intoxicated  at  the  time  of  the  rencounter.  Wil- 
kins said  he  was  too  much  intoxicated  at  the  time  of  the 
rencounter  to  tell  what  occurred  at  the  commencement 
of  the  fight. 

The  afl&dant  of  Miles  is  objected  to,  as  not  showing 
diligence;  that  the  evidence  is  cumulative;  and  that  it  is  not 
shown  that  the  evidence  has  been  discovered  since  the  trial. 
And  the  plaintiff  claims  that  evidence  given  on  the  trial, 
to  the  effect  that  the  defendant  Miles  was  well  acquainted 
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with  both  Wilkins  and  Card  before  the  difficulty,  and  that 
the  two  were  near  neighbors,  should  be  considered. 

The  necessity  and  propriety  of  granting  new  trials  in 
proper  cases,  and  the  necessity  of  strict  practice  to  prevent 
abase  and  unfair  advantage  being  obtained  by  granting, 
are  equally  important.  Caution  is  particularly  neces- 
sary when  the  motion  is  founded  on  newly-discovered 
evidence,  both  because  it  opens  a  temptation  to  perjury, 
and  because  its  abuse  would  give  an  unfair  advantage,  by 
allowing  a  party  to  take  the  chance  of  success  with  a  part 
of  his  witnesses,  and  if  not  successful||to  avoid  the  conse- 
quences of  his  venture,  by  a  new  trial,  while' his  adversaiy 
would  be  remediless  if  unsuccessful  at  either  trial. 

Hence  "  motions  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  are  regarded  with  distrust  and  dis- 
favor, and  the  strictest  showing  of  diligence  and  all  other 
facts  necessary  is  required. "  {Baket-  v.  Joseph,  16  Cal.  180.) 

It  is  considered  settled — First:  That  the  testimony  must 
have  been  discovered  since  the  fornjer  trial. 

Second :  That  it  could  not  have  been  obtained  with  rea- 
sonable diligence  on  the  former  trial.  {Moore  v.  Philadel- 
phia Bank,  5  Serg.  and  Kowle,  41;  13  Mass.  302;  7  Mass. 
205.) 

Third :  That  it  must  not  be  cumulative.  {BartleU  v.  Hodg- 
den,  3  Cal.  57;  and  lb.  114,  399;  Gavan  v.  Dopnian,  5  Cal. 
342;  Live  Yankee  Co.  v.  Oregon  Co.  7  Cal.  4^  Duryeev.  Denni- 
8on,  5  lb.  248;  People  v.  Superior  Court,  N.  T.  10  Wend.  292.) 

"Cumulative  evidence  means  additional  evidence  to  sup- 
port the  same  point,  and  which  is  of  the  same  character  as 
evidence  already  produced.''  (10  Wend.  292.) 

It  is  the  practice  in  some  jurisdictions,  and  one  that 
seems  to  be  generally  approved,  to  require  the  affidavit  of 
the  moving  party  to  be  accompanied  by  the  affidavit  of  the 
witness  himself,  or  the  absence  of  such  affidavit  to  be  ac- 
counted for.  {Pilot  Bock  Co.  v.  Chapman,  11  Cal.  162;  lb. 
199.) 

If  Card  will  testify  to  material  facts  which  the  defendant 
did  not  prove  or  attempt  to  prove  on  the  trial,  his  evidence 
may  be  regarded  as  not  cumulative. 
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Mj  recollection  of  the  evidence  is  that  the  defendant  at- 
tempted to  prove  by  Wilkins,  that  the  plaintiff  violently 
assaulted  Card,  without  cause  or  provocation,  and  beat, 
bruised,  and  disabled  Card  and  Wilkins.  The  other  mat- 
ters, which  the  affiant  says  he  expects  to  prove 'by  Card,  are 
either  conclusions,  or  facts  that  are  admitted  by  the  plaintiff, 
except  the  allegation  that,  '  *  There  had  before  that  time  been 
a  difficulty  between  the  plaintiff  and  said  Card,  and  the 
plaintiff  had  repeatedly  made  threats  of  violence  against 
said  Card." 

The  threats  are  rel^rred  to  only  on  the  belief  of  the  party, 
without  alleging  any  knowledge  or  even  information  from 
Card  or  any  one  else.  This  detracts  from  the  force  of  the 
statement.  (11  Cal.  162,  199.) 

A  party  should,  be  free  from  laches  in  not  having  moved 
for  a  continuance. 

It  is  a  general  rule  that  the  existence  of  the  evidence  must 
have  been  unknown  to  the  party  at  the  time  of  ^he  trial; 
and  the  circumstances  should  not  leave  an  inference  that 
reasonable  diligence  would  have  discovered  it.  {Davis  v. 
li/leTy  18  John.  489;  Jackson  v.  Molin,  15  John.  293.) 

The  trial  has  disclosed  that  the  affiant,  before  the  trial, 
was  acquainted  with  both  Wilkins  and  Card;  knew  that  they 
were  both  engaged  in  the  difficulty;  that  they  were  intimate 
acquaintance,  and  all  that  is  disclosed  indicates  that  the 
affiant  probably  kftew  as  much  as  he  does  now  of  the  nature 
of  the  evideiiLce  to  be  obtained  from  Card.  He  says  he  inquired 
in  Washington  County,  and  elsewhere,  for  Card;  but  he  does 
not  show  that  he  inquired  of  Wilkins;  nor  does  he  name  any 
other  acquaintance  of  Card's.  He  says  he  heard  a  variety  of 
reports  as  to  Card's  whereabouts;  but  he  does  not  show  that 
he  followed  them  up,  or  that  they  were  not  correct. 

The  use  of  the  word  diligent,  in  his  statement  of  inquiry, 
adds  but  little,  if  anything,  to  the  force  of  his  statements; 
for  it  is  not  admissible  that  he  should  judge  what  acts  or 
what  extent  of  inquiry  amounts  to  diligence.  It  is  not  suffi- 
cient that  he  depose  in  terms  'Hhat  he  has  made  diligent 
inquiry;"  the  affidavit  should  state  facts.  It  is  equivalent 
to  saying  that  he  has  made  inquiry  to  such  extent  that  he 
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thinks  that  be  should  be  regarded  as  diligent.  The  question 
must  be  determined  by  a  consideration  of  specific  acts  de- 
posed to. 

I  think  it  should  be  shown  that  he  applied  to  parties  most 
likely  to  be  informed  about  Card  and  his  affairs;  and  if  he 
obtained  "reports"  or  information  from  them,  it  should  be 
shown  with  what  results  he  followed  up  the  information. 

It  does  not  appear  from  this  tAdayit  but  that  ordinary 
efforts  would  have  enabled  the  defendant  to  learn  the  resi- 
dence of  Card,  and  to  haye  procured  his  deposition  before 
the  trial.     A  new  trial  must  be  denied. 


CiBCurr  CouBT   fob  Multnomah  County,  June  Tebm,  1868. 
F.  BROWN  V.  EDWARD  CAHALIN. 

Pboof  of  Consideration. — An  acknowledgment  of  payment  of  purchase 
money  contained  in  a  deed  or  biU  of  sale  may  be  explained  by  parol. 
Parol  evidence  is  admissible  to  show  that  the  consideration  expressed  in 
a  deed  was  not  the  actual  consideration. 

CiBcniffiErrANTiAij  Etidekcb. — When  the  action  was  for  an  agreed  price,  and 
the  eyidence  was  conflicting  as  to  whether  that  price  was  agreed  to,  the 
actual  value  of  the  property  sold  was  admitted  as  a  circumstance  tend- 
ing to  disprove  the  alleged  agreement.  Proof  of  the  state  of  accounts 
-was  admitted  as  circumstantial  evidence  tending  \o  contradict  a  claim 
of  payment  by  a  release  of  prior  indebtedness. 

New  TbiaIi. — ^Where  it  is  evident  that  the  jury  have  disregarded  instructions, 
to  the  detriment  of  a  party,  it  is  ground  for  a  new  trial.   . 

The  plaintiff  alleges  that  he  and  the  defendant  were 
partners,  owning  a  building  and  a  stock  of  goods;  that 
the  parties  dissolved  the  partnership,  and  that  he  sold  his 
interest  in  the  building,  the  goods  and  the  business  to  the 
defendant  for  the  sum  of  fifteen  hundred  dollars^  which 
sum  the  defendant  promised  to  pay  him  upon  request,  but 
had  only  paid  $35,  and,  although  requested,  refused  to  pay 
the  balance,  $1,465. 

The  answer  admits  the  purchase  of  the  building  and 
goods,   but  denies   that   the  defendant  promised  to  pay 
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therefor  $1,500,  or  any  sum ;  but  says  that  at  the  time  cf 
the  dissolution  the  plaintiff  was  indebted  to  the  defendant 
in  a  large  sum,  and  that  the  two,  as  partners,  were  indebted 
to  divers  other  persons ;  and  that  the  building  and  goods 
were  sold  to  the  defendant  solely  upon  the  consideration 
that  the  defendant  would  release  his  claims  for  money 
owing  to  him  from  the  ajLaintiff  and  would  assume  the  debts 
owing  by  the  firm ;  that  the  defendant  did  so  release  the 
plaintiff  and  assume  said  firm  debts,  and  thus  fully  paid  the 
plaintiff  for  all  his  interest  in  the  buildingj  goods  and  busi- 
ness. 
The  rejjlication  denies  the  allegations  of  the  answer. 

W.  W.  Page,  for  the  plaintiff. 

Stout  &  Reed,  for  the  defendant. 

A  jury  being  called  and  sworn,  the  plaintiff  introduced  a 
deed  and  bill  of  sale  executed  by  him  to  the  defendant. 
The  deed  recites  that  the  consideration  for  the  building  is 
one  thousand  dollars,  and  admits  its  receipt  by  the  plaintiff, 
and  the  bill  of  sale  recites  a  consideration  of  $500  for  the 
goods,  and  admits  that  the  amount  was  received  by  the 
plaintiff. 

The  plaintiff  introduced  as  a  witness  an  attorney,  who 
drafted  the  deed  and  bill  of  sale  ;  and  after  proving  that  he 
was  the  person  who  drew  them,  asked:  '*What  can  you 
state  as  to  the  amount  of  money  paid  at  the  time  of  the 
transaction?" 

The  defendant  objected  that  the  plaintiff  having  intro- 
duced the  instruments  could  not  dispute  them. 

The  objection  was  overruled,  and  the  witness  testified: 
**  No  money  was  paid  at  the  time.  The  parties  came  to- 
gether to  my  office,  and  said  they  wanted  a  deed  and  bill  of 
sale.  When  writing  the  deed  I  said — '  What  considera- 
tion shall  I  insert?'  and  one  of  them  said,  you  may  as  well 
put  in  $1,000;  the  other  assented.  When  I  was  drawing  up 
the  bill  of  sale,  a  similar  question  was  asked  by  me,  and 
one  of  them  mentioned  $500,  and  the  other  assented,  or 
made  no  objection.     I  supposed  the  amount  to  be  a  mere 
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matter  of  form.     Nothing  else  was  said  about  money  or  the 
consideration." 

The  plaintiff  testified  that  the  defendant  agreed  to  pay 
him  $1,500  for  his  interest  in  the  property. 

The  plaintiff  rested  his  case;  and  the  defendant  testified 
in  his  own  behalf,  that  he  never  agreed  to  give  any  sum  for 
the  property,  but  that  the  business  had  been  unsuccessful, 
and  that  the  plaintiff  had  become  indebted  to  him,  and  had 
consented  and  agreed  to  transfer  the  property  to  him,  if  he 
(the  defendant)  would  release  that  indebtedness,  and  as- 
sume the  debts  owed  by  the  firm.  That  the  transfer  was 
made  in  pursuance  of  that  agreement  and  at  the  plaintiff's 
solicitation;  that  after  the  transfer  was  made  and  all  their 
business  settled  up,  he  made  the  plaintiff  a  present  of  the 
$35  mentioned  in  the  pleadings. 

The  defendant's  counsel  asked  what  was  the  building, 
stock  of  goods  and  business  worth? 

The  plaintiff  objected  to  the  evidence  as  incompetent  and 
irrelevant.  The  defendant  claimed  that  he  coidd  show  that 
an  undivided  half  of  the  whole  was  not  worth  $300;  and 
that  it  was  a  circumstance  tending  to  show  that  $1,500  was 
not  an  agreed  price. 

The  evidence  was  admitted  as  a  circumstance  tending 
to  show  whether  or  not    the  $1,500  was  an  agreed  price. 

Under  similar  objection  and  ruling,  the  plaintiff  testified 
to  the  condition  of  the  firm  business,  and  the  state  of  the 
accoimts  between  the  parties. 

The  jury'  was  instructed,  among  other  things,  that  the  evi- 
dence of  the  value  of  the  property,  and  of  the  state  of  ac- 
counts between  the  parties,  was  admitted  solely  for  the 
purpose  of  enabling  the  jury  the  better  to  determine 
whether  the  defendant  had  promised  to  pay  the  plaintiff 
$1,500  for  the  property  transferred  to  him;  and  that  unless 
the  defendant  had  promised  to  pay  that  sum  for  the  prop- 
erty and  business,  the  plaintiff  could  not  recover. 

The  plaintiff  recovered  a  verdict  for  $800. 

The  defendant  moved  for  a  new  trial,  assigning  the  fol- 
lowing groutids: 

1st.  The  plaintiff  should  not  have  been  permitted  to  dis- 
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pute  by  parol  evidence  the  admission  of  payment  contained 
in  the  deed  and  bill  of  sale. 

2d.  It  was  error  to  allow  the  plaintiff  to  go  into  evidence 
of  the  condition  of  the  accoxmts  prior  to  the  dissolution  and 
sale. 

3d.  InsofEiciency  of  the  evidence  to  justify  the  verdict. 

4th.  The  verdict  is  against  law. 

5th.  That  the  jury  disregarded  the  instructions  of  the 
Court. 

The  motion  submitted,  and  taken  nnder  advisement,  the 
following  opinion  was  filed  granting  a  new  trial. 

Upton,  J.  The  first  objection  is  not  well  taken;  it  is  a 
general  rule  that  a  written  receipt  may  be  explained  by  parol. 
And  the  general  mle  that  a  party  is  not  permitted  to  dispute 
his  own  deed,  is  subject  to  the  exception  that  a  party  may 
show  that  the  consideration  expressed  in  the  deed  is  not  the 
actual  consideration,  whenever  that  becomes  a  material 
point. 

There  is  equal  reason  for  permitting  a  party  to  show 
that  the  acknowledged  payment  has  not  been  made.  It  is 
an  everyday  practice  to  state  a  nominal  consideration  in 
deeds;  and  it  is  equally  common  to  allow  the  deed  to  con- 
tain a  formal  acknowledgment  of  payment  when  none  has 
been  made.  Where  one  takes  a  deed  and  gives  his  prom- 
issory note,  or  a  note  and  mortgage,  to  secure  the  price, 
nothing  is  more  common  than  for  the  deed  to  recite  that 
full  payment  has  been  made,  and  the  acknowledgment  of 
payment  contained  in  the  deed  is  considered  open  to  ex- 
planation. 

The  second  ground  of  this  application  is  the  admission 
of  evidence  of  the  state  of  the  accounts  between  the  parties 
up  to  the  time  of  tKe  dissolution. 

It  would  have  been  clearly  error  to  permit  the  jury  to 
understand  that  they  were  to  find  by  their  verdict  what 
would  have  been  a  fair  settlement;  this  action  being  for 
money  due  upon  an  express  promise  to  pay  a  specified  sum. 
But  the  jury  were  instructed  that  the  plaintiff  could  not 
recover  unless  fifteen  hxmdred  dollars  had  been  agreed 
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upon  by  the  parties.  It  appears  to  me  that  the  actual  value 
of  the  property,  and  the  question  whether  or  not  the  plaint- 
iff was  then  indebted  to  the  defendant,  are  each  distinct 
matters  of  fact,  tending  to  show  which  of  the  parties  told 
the  truth,  in  narrating  what  occurred  at  the  time  of  the  dis- 
solution. And  I  think  this  was  properly  permitted  to  go  to 
the  jury  as  circumstantial  evidence  tending  to  ascertain  the 
truth  in  regard  to  the  principal  question  in  issue. 

Upon  the  fourth  and  fifth  grounds,  I  think  the  verdict 
should  be  set  aside.  There  wa^  no  evidence  tending  to 
show  that  more  than  $35  was  paid  by  the  defendant  at  or 
after  the  sale  of  the  property.  And  if  the  plaintiff  estab- 
lished the  fact  alleged  in  the  complaint,  that  the  defendant 
promised  to  pay  $1,500  for  the  property  and  business 
assigned,  he  was  entitled  to  recover  at  least  $1,465.  The 
jury  returned  a  verdict  for  $800;  and  the  conclusion  is  irre- 
sistible that  the  jury  disregarded  the  instructions  given, 
and  attempted  to  determine  a  matter  that  was  not  in  issue. 
That  instead  of  passing  upon  the  question  of  fact,  whether 
the  defendant  made  the  purchase  at  an  agreed  price  of 
$1,600,  the  verdict  was  rendered  with  a  view  to  determine 
thereby  what  was  the  probable  value  of  the  property,  or 
what  would  have  been  equitable  terms  of  settlement  at  the 
time.  The  instructions  were  explicit,  that  the  plaintiff 
could  only  recover  upon  proof  of  the  alleged  settlement. 
That  if  a  settlement  was  in  fact  made,  all  previous  demands 
were  canceled  by,  or  merged  in,  the  contract  of  settlement. 
"Where  it  is  evident  that  the  jury,  whether  intentionally  or 
inadvertently,  have  disregarded  instructions  to  the  detri- 
ment of  a  party,,  it  is  ground  for  a  new  trial. 

The  verdict  should  be  set  aside.* 

*  The  caase  was  [sabsequenfly  retried;  and  the  plaintiff  hftd  a  rerdict  for 
$1,465. 
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ClBCUIT   COUKT  FOR    MuLTNOMAH   CoUNTY,    JuNE   TeRM,   1868. 

JAMES  B.  STEPHENS  v.  JOSEPH  KNOTT, 

Where  S.  has  a  contract  with  K.,  the  owner  of  a  ferry,  that  S.  and  his  family 
shall  have  their  ferryage  free ;  and  S.  owns  land  on  which  there  is  a 
saw-mill  and  growing  timber,  and  contracts  with  N.  that  N.  shall  use 
the  saw-mill  and  saw  the  growing  timber  atN.'s  expense  and  cost;  and  S. 
shall  convey  the  lumber  from  the  mill  across  the  ferry  and  sell  it,  and 
the  two  shall  divide  the  gross  proceeds  equally ;  and  8.  hires  G.  to  haul 
the  lumber  across  the  river  at  the  ferry  for  $3  per  thousand — the  ferry- 
age  of  the  lumber  across  the  river  is  not  the  ferryage  of  S.,  and  E.  is  not 
obliged  to  ferry  the  lumber  free  of  charge. 

Logan  &  ShoUuck,  for  the  plaintiff. 
D.  Iredenrich,  for  the  defendant. 

In  March,  1861,  the  plaintiff  sold  to  the  defendant  the 
ferry  across  the  Willamet  river  at  Portland.  As  a  part  of 
the  consideration  of  the  sale  and  transfer,  the  defendant 
stipulated  "that  the  said  James  B.  Stephens,  party  of  the 
first  part,  and  his  family  shall  have  their  ferryage  free  from 
all  charges  and  demands  forever." 

Stephens  was  then  a  farmei*,  having  a  family,  and  having 
teams  and  some  employees  at  work  on  his  farm.  In  1867 
he  purchased  a  saw-mill,  and  contracted  with  a  Mr.  New  that 
New  should  cut  and  haul  the  logs  from  timber  growing  on 
Stephens'  land  and  saw  them  at  the  mill  at  his  own  expense. 
Stephens,  at  his  expense,  should  take  the  lumber  at  the 
mill,  convey  it  to  Portland  and  seD  it,  and  after  sales,  New 
should  have  one  half  of  the  gross  proceeds  and  Stephens 
the  other  half.  Lumber  was  cut  in  pursuance  of  the  con- 
tract, and  Stephens  sold  to  a  Mr.  Guild  teams,  upon 
consideration  that  the  teams  should  become  the  property 
of  Guild  when  Guild  should  pay  .the  agreed  price  thereof 
to  Stephens,  by  hauling  said  lumber  from  the  mill  to  Port- 
land at  an  agreed  price  of  $3  per  thousand,  Stephens  en- 
gaging to  Guild  that  the  ferryage  was  paid  for  and  should 
cost  Guild  nothing.  Guild  commenced  hauling  the  lumber, 
and  the  defendant  refused  to  permit  Guild  to  cross  with 
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the  lumber  on  the  ferry,  without  payment.  Stephens  paid, 
under  protest,  the  usual  rates  of  ferryage,  and  he  brings  this 
action  to  recover  back  the  money  so  paid  and  damage  for 
detention  and  delays  thus  caused. 

Logan  &  Shattuck,  for  defendant,  claim  : 

1.  That  this  is  not  the  business  of  Stephens,  or  of 
Stephens  and  his  family. 

2.  That  it  is  not  the  ferryage  of  Stephens,  but  of  the 
party  who  engaged  to  haul  the  lumber. 

3.  That  it  is  not  the  ferryage  of  Stephens,  but  that  of 
Stephens  and  Mr.  New. 

4.  That  the  true  meaning  of  the  contract  is,  that  Steph- 
ens was*to  have  the  amount,  or  at  least  the  kind  of  ferrying 
donOj  that  was  consistent  with  the  business  in  which  he  was 
engaged  at  the  time  of  taking  the  contract. 

The  cause  was  tried  withput  a  jury  and  the  following  de- 
cision was  rendered : 

Upton,  J.  "Whether  Guild,  while  hauling  lumber  by  the 
thousand,  shall  be  considered  as  a  principal  in  the  business 
of  hauling  the  lumber,,  that  is,  as  doing  business  for  himself; 
or  as  the  agent  of  the  plaintiff  Stephens  and  doing  the  busi- 
ness as  an  agent,  is  one  of  the  questions  to  be  determined. 
For  some  purposes  he  woidd  necessarily  be  considered  an 
agent,  and  for  other  purposes  it  is  equally  certain  he  is  a 
principal.  He  was  a  bailee  of  the  lumber,  and  therefore  an 
agent ;  for  the  idea  of  agency  is  necessarily  involved  in 
every  bailment. 

But  in  the  business  of  hauling  lumber  and  the  profits  to 
be  made  from  it,  when  considered  abstractly  from  any  con- 
sideration of  ownership  of  the  lumber,  her  was  acting  as  a 
principal. 

Then  how  is  the  owner  of  a  ferry  authorized  to  look  upon 
and  treat  such  a  business?  What  would  be  the  respective 
rights  and  liabilities  of  Stephens  and  Guild  if  dealing  with 
a  ferryman  who  had  no  contract  with  either  of  them?  Would 
the  ferryman  upon  demand  being  made  by  Guild,  be  bound 
to  take  notice  of  the  relations  existing  between  Stephens 
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and  Guild?  If  Guild  used  the  ferry  and  refused  payment, 
could  the  ferryman  recover  the  toU  in  an  action?  And  could 
Guild  defend  by  pleading  against  the  ferryman,  that  Stephens 
was  the  party  demanding  the  use  of  the  ferry? 

It  was  said  in  argument  that  because  Stephens  and  Guild 
had  expressly  agreed  that  Guild  should  pay  no  toll,  the  busi- 
ness of  hauling  still  continued  the  business  of  Stephens. 
That  Guild  could  not  be  under  any  obligations  to  pay  on 
Stephens'  lumber,  when  by  the  very  terms  of  his  employment 
it  had  been  agreed  that  Stephens  should  discharge  that  duty. 

This  position  is  not  well  founded.  Enott  was  not  a  party 
to  the  contract  between  Stephens  and  Guild,  and  a  mere 
agreement  between  the  latter  two,  that  the  ferrying  should 
be  done  on  Stephens'  account,  would  not  increase  or  change 
Knott's  liabilities  or  obligations.  As  between  them,  or 
either  of  them  and  Knott,  that  agreement  did  not  give  or 
take  away  any  rights.  Knott's  right  to  charge  ferryage  de- 
pended upon  the  question,  whose  business  was  the  trans- 
portation of  the  lumber.  If  Guild  became  principal  in  the 
business  of  hauling,  then  it  was  no  longer  Stephens'  busi- 
ness; and  Stephens  could  not  bind  defendant,  Knott,  except 
in  regard  to  Stephens'  business;  or,  in  other  words,  Stephens' 
ferrying. 

On  the  next  ground  of  defense  urged,  we  are  to  inquire 
whether  conveying  lumber  to  Portland  (if  it  had  been  done 
without  the  intervention  of  Guild)  would  be  considered  the 
business  of  Stephens,  or  the  business  of  Stephens  and 
another.  If  the  latter,  it  must  be  conceded  that  it  is  not 
within  the  contract.  "Where  two  or  more  persons  place ^ 
their  money,  effects,  labor  and  skill,  oi^  some  or  all  of  ihem, 
in  business,  with  an  understanding  that  each  is  to  share  in 
the  profits;  one  may  contribute  labor  or  skill,  another  prop- 
erty, and  another  money,  according  as  they  shall  agree." 
The  business  is  a  partnership. 

In  this  case  the  parties  were  each  to  have  half  the  gross 
proceeds  of  the  lumber.  Stephens  contributed  the  growing 
timber,  the  use  of  the  mill  for  the  term  of  the  partnership, 
and  the  labor  and  expense  of  hauling  the  lumber  to  town. 
Mr.  New  contributed  the  labor  and  expense  of  cutting  and 
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hauling  the  timber,  manufacturing  the  lumber,  and  keeping 
the  mill  in  repair.  The  business  of  converting  the  standing 
trees  into  money  by  the  process  agreed  upon,  w^s  a  business 
interesting  to,  and  enlisting  the  energies  and  efforts  of  each 
of  these  parties,  one  as  well  as  the  other,  from  which  both 
were  to  derive  profit.  If  it  was  the  business  of  Stephens  it 
was  also  the  business  of  Mr.  New.  Independent  of  any  strict 
definitions,  it  was  a  business  in  which  they  were  jointly  in- 
terested, and  they  jointly  shared  the  profits,  and  conse- 
quently  it  was  a  partaership  business. 

But  it  is  claimed  that  Mr.  New's  labors  upon,  and  his  pos- 
session and  control  of  the  lumber  ceased  at  the  mill,  and 
that  by  their  contract  the  matter  of  carrying  it  to  Portland 
was  the  sole  business  of  Stephens. 

If  it  were  true  that  Stephens'  agreement  that  he  would 
carry  the  lumber  across  the  river,  made  that  the  sole  and 
individual  business  of  Stephens,  it  is  difficult  to  see  why 
the  contract  with  Mr.  Guild,  that  Guild  would  carry  it  by 
the  thousand,  did  not  again  change  the  matter,  and  make  its 
carrying  to  Portland  the  sole  business  of  Mr.  Guild. 

If  the  plaintiff's  position  can  be  sustained,  Mr  Stephens 
could  contract  with  one  set  of  men  to  chop  and  deliver  on 
the  east  side  of  the  river  all  the  cordwood  that  could  be 
sold  in  Portland,  and  with  another  set  to  haul  it  all  across 
the  river,  and  thus  appropriate  the  cost  of  ferrying;  or,  he 
could  contract  to  carry  all  the  freight  of  the  country  across 
for  a  percentage  on  the  value. 

It  will  hardly  be  contended  that  the  plaintiff  Stephens 
could  enter  into  the  business  of  forwarding  freight,  and 
contract  with  the  railway  company  to  receive  its  freight  at 
the  east  side  of  the  river  and  convey  it  to  the  west  side, 
and  there  collect  all  the  charges,  and  return  to  the  company 
a  specified  share  thereof;  and  thus,  having  contracted  with 
otl^er  parties  to  do  the  wagoning  at  a  certain  rate  per  ton, 
compel  the  defendants  to  pass  the  wagons  over  the  river 
free  of  charge. 

Yet  the  difference  between  that  proposition  and  the  one 
at  bar  is,  that  in  that  case  Stephens  and  the  railway  com- 
pany would  not  have  the  general  property  in  the  goods  car- 
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ried,  while  in  this  case  he  and  New  have  a  general  property 
in  the  Imnber. 

The  lumber  is  no  more  the  separate  property  of  Stephens 
when  it  is  crossing  the  river,  than  it  is  the  separate  property 
of  New  when  it  is  passing  through  the  saw-mill.  When  in 
the  course  of  this  business  the  trees  are  severed  from  the . 
realty,  and  the  logs  are  being  brought  to  the  mill,  they  have 
become  the  personal  property  of  Stephens  and  New,  and 
they  so  remain  until,  being  converted  into  lumber,  they  are 
sold. 

I  can  not  doubt  but  that  New  is  a  partner  in  the  whole 
business  of  .manufacturing  the  lumber,  conveying  it  to  mar- 
ket and  selling  it.  If  logs  are  lost  before  they  are  sawed, 
and  the  quantity  of  lumber  to  be  made  is  thereby  dimin- 
ished, or  if  lumber  is  lost  wl^ile  being  transported,  or  if 
sales  ate  made  at  reduced  price,  or  the  lumber  is  sold  to 
irresponsible  parties,  both  Stephens  and  New  suffer  diminu- 
tion of  profits  by  the  circumstance. 

The  fact  that  it  is  a  special  partnership  does  not  affect  the 
main  question.  If  Stephens  could  make  the  hauling  his 
individual  and  sole  busiuess,  by  agreeing  that  he  will  per- 
sonally do  the  hauling  for  the  whole  business,  or  do  it  at  his 
own  expense,  he  can  make  the  carrying  of  any  man's 
freight  his  ferrying  by  agreeing  to  do  it  at  his  own  expense. 
But  this  point  is  conclusively  disposed  of  so  far  as  this  case 
is  concerned,  by  the  circumstance  that  Stephens  hired  Guild 
to  haul  the  lumber  across  the  river  at  a  certain  rate  per 
thousand.     (1) 

(1)  The  decision  in  thiH  case  was  reversed  on  api>eal  to  the  supreme  court.  No  written 
opinion  has  been  filed  in  that  court;  but  it  would  seem  that  a  reason  was  found  for  holding 
that  Stephens'  agreement  to  fUrnish  the  mill  and  the  standing  trees,  and  to  transport  the 
lumber  for  half  the  gross  receipts,  made  the  work  Stephens'  individual  basiue>8,  while 
Oulld's  agreement  to  transport,  for  a  specified  svm  per  thousand,  did  not  make  the  trans- 
porutlon  Guild's  individual  business. 
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Cmcurr  Court  fob  Multnomah  County,  August  26,  1868. 

At  Chambers. 

CHANCY   BALL  v,   J.  ?.   LAPPIUS,   City  Marshal. 

Mandamus. — Mandamus  lies  to  compel  an  officer  to  perform  an  act  which 
the  law  specially  enjoins  as  a  duty  resulting  from  his  office. 

Idem. — An  ordinance  passed  in  1862,  directing  the  city  marshal  of  the  city 
of  Portland  **  to  procure  at  the  cost  of  the  city"  *  *  *  *  "  a  small- 
pox hospital,  the  sekdion  to  he  subject  to  the  approval  of  the  committee 
on  health  and  police,"  does  not  impose  such  an  official  duty  on  the 
present  city  marshal  as  will  be  enforced  by  mandamus. 

Idem. — Mandamus  is  proper  only  where  a  party  has  a  Ugal  right,  and  there 
is  no  other  appropriate  legal  remedy. 

Idem — ^The  right  must  be  certain,  and  clearly  made  out  by  the  facts  of  the 
case. 

DiscBSTiON. — The  granting  or  refusal  of  the  writ  is  discretionary. 

Petition  for  writ  of  mandamus. 

The  petition  alleges  that  one  Adam,  "  a  small-pox  pa- 
tient", is,  and  for  six  days  has  been,  lying  and  being  in  a 
tenement  building  immediately  adjoining  the  place  of  busi- 
ness of  the  petitioner  in  the  city  of  Portland;  that  the 
locality  is  thickly  populated  with  men,  women  and  children, 
and  there  is  great  danger  of  said  disease  spreading  among 
the  people.  That  the  business  of  the  petitioner,  and  busi- 
ness generally  in  the  vicinity  has  been  suspended  by  reason 
of  the  presence  of  said  disease. 

The  petition  cites  a  city  ordinance  passed  in  1862,  which 
ordains:  1st.  **That  the  city  marshal  be,  and  he  is  hereby, 
required  to  procure,  at  the  cost  of  the  city,  a  suitable  build- 
ing at  or  near  the  outskirts  of  the  city,  for  the  purpose  of  a 
small-pox  hospital,  the  selection  to  be  subject  to  the  approval 
of  the  committee  on  health  and  police." 

2d.  **That  the  said  marshal  be,  and  he  is  hereby,  fur- 
ther required  to  have  removed,  without  delay,  to  said  hos- 
pital any  and  all  small-pox  patients  that  may  hereafter 
occur  in  this  city." 

A  third  section  requires  the  marshal  to  procure  medical 
and  other  attendance.  The  petition  charges  that  the  de- 
fendant is  marshal  of  the  city,  and  that,  being  requested,  he 
refused  to  remove  tjie  patient. 
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Upton,  J.  filed  the  following  opinion : 

The  writ  of  mandamus  lies  to  compel  an  officer  to  perform 
an  act  which  the  law  specially  enjoins  as  a  dntj  resulting 
from  an  office  trust  or  station. 

It  may  require  the  officer  to  proc^d  to  the  discharge  of 
any  of  his  functions,  although  such  discharge  involves  an 
exercise  of  discretion  and  judgment,  and  a  choice  between 
different  modes  of  proceeding;  yet  "it  shall  not  control 
judicial  discretion.**  And  it  is  safe  to  go  further,  and  say 
it  shall  not  control  discretion,  judicial  or  otherwise,  which 
the  law  assigns  to  an  officer.  (Judges  of  Oneida  v.  People, 
18  Wend.  97.)  In  such  case  the  office  of  the  writ  is  to 
compel  the  officer  to  act.  The  mode  of  acting  is  still  to  be 
deteimined  by  him  in  whom  the  law  has  lodged  the  discre- 
tionary power. 

In  determining  on  the  necessity  and  propriety  of  the  writ, 
it  must  be  observed: 

1st.  Mandamus  is  proper  only  where  a  party  has  a  legal 
right,  and  there  is  no  other  legal  remedy.  {Ex  parte  Nelson, 
1  Cow.  423;  2  Hill,  45.) 

2d.  The  right  must  be  certain,  and  clearly  made  out  by 
the  facts  of  the  case.  (People  v.  Supervisors  Chenango^  1 
Kem.  563.) 

3d.  The  granting  or  refusing  of  the  writ  is  discretionary. 
Van  Rensselaer  v.  Sheriff  of  Albany,  1  Cow.  512.) 

If  it  were  established  clearly  that  the  law  enjoined  upon 
the  defendant  a  positive  duty  to  remove  every  small-pox 
patient  to  some  known  hospital  now  in  existence,  the  case 
would  present  no  difficulty.  A  writ  would  necessarily  be 
issued  upon  refusal  to  perform  the  act  enjoined.  And  if  it  was 
certain  that  the  law  enjoined  upon  him  the  duty,  and  gave 
him  the  power,  to  provide  a  hospital;  upon  refusal  he  might 
be  compelled  by  mandamus. 

It  is  not  alleged  in  the  petition  that  there  is  a  hospital, 
and,  consequently,  it  must  be  assumed  that  there  is  not. 
This  leads  us  to  consider  whether  the  marshal  has  power, 
and  whether  it  is  by  law  enjoined  on  him  as  a  duty,  to  pro- 
vide a  hospital. 
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The  construction  of  the  ordinance  is  open  to  doubt.  It 
is  not  clear  from  its  language,  whether  it  intended  more  than 
to  require  of  the  marshal  in  office  in  1862,  to  procure  a 
building.  And  I  think  it  not  a  fair  interpretation  of  the 
language  to  hold  that  that  marshal  from  time  to  time,  and 
each  successive  marshal,  is  empowered  by  it  to  provide  a 
new  hospital,  as  often  as  the  one  provided  shall  be  destroyed, 
or  as  often  as  from  any  cause  the  city  shall  lack  one. 

Aside  from  this  question,  the  marshal's  selection  is  made 
'' subject  to  the  approval  of  the  committee  on  health  and 
police."  The  marshal,  then,  is  not^mpowered,  on  his  own 
motion  and  according  to  his  own  judgment,  to  procure  a  hos- 
pital. Hii  selection  is  subject  to  the  approval  or  disap- 
proval of  another  power.  The  city  charter  clothes  the  city 
council  with  power  "  to  make  regulations  to  prevent  the  in- 
troduction of  contagious  diseases  into  the  city,  imd  to 
remove  persons  affected  with  such  diseases  therefrom  to 
suitable  hospitals." 

The  ordinance  shows  that  it  was  not  the  intention  of  the 
council  to  divest  themselves  of  control  of  this  subject;  but, 
on  the  contrary,  the  selection  is  subject  to  the  approval  of 
one  of  their  committees,  which  is,  in  reality,  holding  it  still 
under  the  control  of  the  council,  the  committee  being  a  con- 
stituent part  of  that  body.  It  is  true  the  council  can  not 
delegate  their  power  to  a  committee,  but  if  the  committee 
approve,  and  so  report  to  the  council,  the  express  or  tacit 
assent  of  the  council  to  the  approval  being  had,  it  wiU  be 
treated  as  the  action  of  the  council. 

If,  then,  the  marshal  should  make  all  possible  effoi*t,  he 
has  no  power  even  to  procure  a  hospital  independently  of 
the  council. 

I  think  it  extremely  doubtful  whether  the  petition  shows 
either  that  the  marshal  has  the  power,  or  that  it  is  a  duty 
enjoined  on  him  by  law  to  procure  a  hospital. 

Generally  a  court  does  not  take  judicial  notice  of  facts 
not  shown  by  the  record.  But,  as  this  class  of  applications 
has  ever  been  considered  addressed  to  the  discretion  of  the 
court,  and  as  it  is  in  the  first  instance  ex  parte,  I  think  it 
not  unreasonable  to  revert  to  facts  that  are  within  the  knowl- 
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edge  of  the  court,  and  may  be  ascertamed  by  examiniBg  its 
records  and  files  in  other  cases.  It  is  shown  by  those 
records,  that  shortly  after  the  passage  of  this  ordinance,  a 
former  marshal  procured  a  hospital  building,  in  pursuance 
of  the  provisions  of  the  ordinance,  which  was  used  for  hos- 
pital purposes  by  the  city,  and  which  has  since  been  de- 
stroyed; and  that  the  council  refused  to  approve  certain  of 
the  marshal's  proceedings  in  that  matter. 

It  is  not  certain,  if  the  marshal  should  attempt  to  select 
another  building,  that  the  council  would  approve  his  act; 
and  yet  the  petition  askf  that  the  marshal  be  compelled  to 
select  a  building  and  remove  the  patient  to  it,  on  his  own 
responsibility.  The  petition  does  not  propose  that  he  should 
simply  select  a  building  and  report  the  selection  to  the 
council.  In  fact,  that  course  would  evidently  be  too  dila- 
tory to  meet  the  wants  of  the  petitioner.  A  mandamus 
should  not  be  granted  where  it  would  be  unavailable.  (Peo- 
ple V.  Supei^isors  of  Green,  12  Barb.  217;  13  How.  Pr.  305; 
11  Id.  89.) 

The  subject  of  contagious  diseases  has  by  law  been  con- 
fided to  the  discretion  and  judgment  of  the  city  council,  and 
a  mandamus  should  not  be  granted  to  control  that  discre- 
tion. It  should  not  be  resorted  to  in  this  connection,  unless 
it  is  clearly  shown  that  there  is  an  evident  neglect  of  duty 
or  violation  of  law. 

The  writ  must  be  denied. 


CracuiT  Court  for  Multnomah  County,  November  Term,  1868. 

F.  DUFERNOY  v,  JACOB  STITZEL,  Sheriff  of  Multnomah 

County,  el  al. 

Garnishee. — A.  recoyered  jadgment  in  this  court  against  D.  in  a  civil  action 
for  a  sum  of  money,  and  thereupon,  in  a  proceeding  in  which  V.  was 
served  with  garnishee  process,  A.  recovered  a  judgment  against  V.  for  an 
indebtedness  alleged  to  be  due  from  V.  to  D .  In  pursuance  of  the  judg- 
ment against  D.  the  latter  was  imprisoned  for  want  of  payment.  An 
execution  was  issued  against  V.,  and  V.  paid  to  the  sheriff  the  amount 
adjudged  against  him,  under  protest,  and  then  appealed  his  case  to  the 
supreme  court.  It  was  held^  that  the  money  paid  by  V.  must  be  applied 
on  the  execution  against  D.,  notwithstanding  the  protest  and  appeal. 
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J.  B.  Mayeran  obtained  a  judgment  for  something  over 
$2,900  against  the  petitioner,  F.  Dufernoy,  in  a  civil  action 
in  this  court,  and  it  was  adjudged  that  in  default  of  pay- 
ment the  defendant  be  imprisoned.  Process  in  the  nature 
of  garnishee  having  been  served  on  Leon  Vial,  the  said 
Mayeran  obtained  a  judgment  against  the  said  Yial,  to  the 
amount  of  $2,600,  on  account  of  money  alleged  to  be  due 
from  said  Vial  to  said  Dufernoy.  Execution  was  issued  on 
each  of  these  judgments,  and  placed  in  the'hands  of  the  de- 
fendant, Jacob  Stitzel,  sheriff  of  Multnomah  County,  in 
whose  custody  said  Dufernoy  is  now  detained  by  the  execu- 
tion in  the  first  named  case.  The  other  execution  being 
levied  on  the  property  of  said  Leon  Vial;  Vial  paid  the  said 
sheriff  the  full  amount  of  the  judgment  against  him,  pro- 
testing that  said  judgment  was  erroneous;  and  he  immedi- 
ately appealed  that*  case  to  the  supreme  court,  and  notified 
the  sheriff  thereof.  The  defendant,  Dufernoy,  demanded 
that  the  money,  paid  by  Leon  Vial  should  be  credited  on  the 
execution  upon  which  he  was  in  custody,  and  he  paid  to  the 
sheriff  a  sum  equal  to  the  difference  between  the  two  judg- 
ments. The  sheriff  returned  the  execution  that  had  been 
issued  against  Vial  and  paid  the  money  into  the  hands  of 
the  clerk,  without  making  any  endorsement  on  the  other  ex- 
ecution. Dufernoy,  by  his  attorney,  demanded,  both  of 
the  clerk  and  of  the  sheriff,  that  the  payment  should  be 
endorsed  and  applied  on  the  latter  execution,  and  that 
Dufernoy  be  released  from  custody.  Both  the  sheriff  and 
the  clerk  failed  to  comply  with  the  demand,  and  Dufernoy 
now  files  this  petition,  praying  for  such  application  to  be 
prdered,  and  for  a  writ  of  habeas  corpus. 

The  cause  was  submitted  for  final  judgment  on  the  plead- 
ings. 

Wm.  F.  Trimble^  Esq.,  for  the  petitioner. 

Mitchell,  Dolph  &  Smith,  for  the  defendants. 

Upton,  J.  Sections  165  and  281  of  the  code,  are  appli- 
cable to  cases  where  an  attachment  has  been  served;  and 
these  sections  of  statute  jnake  it  the  duty  of  the  sheriff,  in 


\ 
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ordinary  cases,  to  apply  money  received  by  him  for  "debts 
due  the  defendant''  on  the  judgment  against  the  defendant. 

It  does  not  appear  with  certainty  whether  this  property 
had  been  attached  so  as  to  bring  the  case  (if  this  is  to  be 
Seated  as  a  payment)  literally  within  the  provisions  of  sec- 
tions 155  and  281.  But  if  the  money  is  made  on  final  pro- 
cess, without  an  attachment,  the  reason  for  the  rule  would 
be  the  same. 

The  fact  that  Leon  Vial  paid  the  money  under  protest,  to 
avoid  a  forced  sale  of  his  property,  and  took  an  appeal, 
shows  that  he  is  disposed  to  test  the  question  whether  this 
is  money, paid  or  received  "on  a  debt  due  the  defendant." 
I  confess  that  I  have  felt  great  doubt  whether  it  was  the 
duty  of  the  sheriff  to  apply  the  money,  notwithstanding 
the  protest  and  appeal,  as  he  would  be  bound  to  do  if  the 
judgment  against  Yial  had  become  final.' 

Had  the  pleadings  shown  affirmatively  what  the  grounds 
of  the  appeal  were,  and  that  there  was  a  probability  of  the 
judgment  being  reversed,  and  that  Vial  has  a  good  defense, 
the  case  would  have  presented  still  greater  difficulties. 

It  does  not  affirmatively  appear  that  the  judgment  against 
Vial  is  likely  to  be  reversed,  nor  that  the  plaintiff  in  the 
original  suit  is  in  great  danger  of  being  left  without  remedy, 
if  the  judgment  should  be  reversed  and  he  be  compelled  to 
refund  this  money. 

It  does  not  seem  just  to  hold  the  defendant  in  custody 
upon  a  mere  supposition  or  possibility  that  the  judgment 
against  his  alleged  debtor  is  erroneous,  and  especially  be- 
cause the  plaintiff  has  prosecuted  his  demand  against  Leon 
Vial  to  judgment,  and  has,  to  a  certain  extent,  taken  the 
responsibility  of  declaring  there  is  no  error,  by  accepting 
the  judgment  and  issuing  execution  upon  it.  It  will  be 
ordered  that  the  money  be  applied  on  the  original  judgment, 
without  prejudice  to  the  right  of  the  plaintiff  to  move  to  set 
the  credit  aside,  in  case  he  is  compelled  to  refund  the  money 
paid  by  Leon  Vial. 

[  *  *  ]  Upon  the  residue  of  the  judgment,  in  the 
original  action,  being  satisfied,  an  order  for  the  petitioner's 
discharge  should  be  made. 
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Circuit  Coubt  fob  Multnomah  County,  November  Tebm,  1868. 
STATE  OF   OREGON  v.  JOSEPH  BERTRAND. 

MAiiicB. — ^Where  the  proof  showB  that  the  killing  was  done  voluntarilj  or 

intentionally,  with  a  weapon  which  was  intended  for  taking  life,  the 

use  of  that  kind  of  a  weapon  raises  a  presumption  that  the  killing  was 

done  maliciously. 
BiTBDBN  or  Pboof. — When  sach  proof  is  made,  tinless  the  circumstances  of 
the  killing  show  that  it  was  justifiable  or  excusable,  the  burden  of  proof 

devolyes  on  the  defendant  to  show  an  excuse  or  justification  for  the 

killing. 
When  killing  with  such  weapon  is  positively  proved,  or  proved  beyond  a 

a  reasonable  doubt,  it  is  not  a  ground  of  acquittal  that  the  evidence  fails 

to  show  whether  or  not  the  killing  was  justifiable. 
The  burden  of  proof,  in  such  a  case,  rests  on  the  defendant  to  show  by  a 

preponderance  of  evidence  that  the  killing  was  justifiable  or  excusable. 

The  defendant,  Joseph  Bertrand,  was  indicted  for  murder 
in  the  second  degree,  by  shooting  and  killing  Julius  A. 
Meire  with  a  pistol.  The  evidence  disclosed  that  the  homi- 
cide was  committed  in  the  store-room  of  the  deceased,  who 
was  a  grain  merchant. 

The  room  was  filled  with  sacks  of  grain  to  a  height  of 
seven  6r  eight  feet,  except  that  several  walks  or  narrow 
alley-ways,  were  left  between  the  piles  of  sticks,  and  there 
was  a  small  open  space  about  the  desk,  at  which  the  de- 
ceased stood  at  the  time  of  the  homicide. 

The  evidence  tended  to  show  that  the  defendant  at  that 
time  stood  in  one  of  the  alleys,  which  was  about  two  feet 
wide,  and  that  he  was  about  twelve  feet  from  the  deceased 
at  the  time  the  revolver  was  fired.  The  ball  struck  the  de- 
ceased at  the  throat,  and  struck  about  the  centre  of  the  ver- 
tebral column,  breaking  the  neck  and  causing  instant* death. 
No  other  persons  were  in  the  store-room  at  the  time,  but 
several  persons  came  in  immediately,  and  before  the  defend- 
ant went  out.  The  position  of  the  body  of  the  deceased 
indicated  that  at  the  time  of  the  shooting  he  had  his  hands 
in  his  coat  pockets;  that  he  had  no  weapon  in  his  hand  or 
in  his  coat  pockets,  but  had  a  revolver  in  the  pockets  of  his 
pantaloons.     There  was  evidence  that  the  deceased  and  the 
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defendant  had  been  acquainted  for  several  years,  had  for- 
merly had  business  relations  in  California,  about  which  the 
defendant  was  greatly  dissatisfied,  and  that  the  defendaiit 
was  here  for  the  pnrpose  of  inducing  or  compelling  the  de- 
ceased to  accede  to  some  proposition  about  their  former 
business  afiairs;  and  that  a  few  days  before  the  homicide,  he 
had  threatened  personal  violence  against  the  deceased. 

The  only  exculpatory  evidence  adduced  on  behalf  of  the 
defendant,  was,  that  he  came  from  the  scene  of  the  homi- 
cide toward  the  jail,  with  an  avowed  intention  to  surrender 
himself  into  custody,  and  that  about  thirty  minutes  after 
being  placed  in  the  jail,  he  complained  of  pain  at  his  breast, 
and  an  oj£cer,  whose  attention  he  then  called,  examined  and 
thought  a  spot  on  his  breast  looked  more  red  at  that  time 
than  was  natural. 

M.  F,  MuUcey,  District  Attorney. 

David  Logan,  for  the  defendant. 

IJpi'ON,  J.,  among  other  instructions,  gave  the  following: 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  the 
defendant  intentionally  killed  the  deceased  with  a  gun  or 
pistol,  the  burden  of  proof  devolves  on  the  defendant. 
When  the  proof  shows  that  the  killing  was  done  by  a  de- 
fendant voluntarily  or  intentionally,  with  a  weapon  which 
was  designed  and  intended  for  taking  life,  the  law  raises  a 
presumption  from  the  use  of  that  kind  of  weapon,  that  the 
party  u^ing  the  weapon  intended  to  kill,  and  that  the  killing 
was  malicious. 

When  such  proof  is  made,  unless  the  circumstances  of 
the  killing  show  that  it  was  justifiable  or  excusable,  the  bur- 
den of  proof  devolves  on  the  defendant  to  show  a  justifica- 
tion or  an  excuse  for  the  killing. 

In  such  case  it  devolves  on  the  defendant  to  show  that 
the  killing  was  necessary,  or  to  show  such  circumstances  as 
render  the  act  excusable. 

The  burden  is  on  the  state,  in  the  first  instance,  to  remove 
the  presumption  of  innocence,  and  to  show  that  the  defend- 
ant did  the  acts  that  constitute  the  crime.     But  when  the 
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state  shows  beyond  a  reasonable  doubt,  that  a  defendant 
purposely  did  the  killing  charged  in  the  indictment,  with  a 
-weapon  that  was  designed  for  the  very  purpose  of  taking 
life,  as  soon  as  that  point  is  established,  the  burden  of  proof 
changes,  and  the  burden  then  rests  upon  the  defendant. 
And  if  there  is  not  proof  to  show  that  the  act  was  justifiable, 
or  to  show  that  it  was  excusable,  the  defendant  is  not  en- 
titled to  be  acquitted!  for  the  lack  of  evidence  on  the  subject 
of  justification  or  of  excuse.  Where  voluntary  killing  with 
a  gun  is  fully  proved,  and  some  evidence  is  offered  tend- 
ing to  show  a  justification  or  an  excuse,  if 'there  is  not  a 
preponderance  of  evidence  in  favor  of  justification  or  ex- 
cuse, the  defense  is  not  made  out. 

In  this  case  the  killing  cannot  be  justified  upon  any  other 
ground  except  that  the  killing  was  necessary,  in  order  to 
prevent  Meire,  the  deceased,  from  killing  the  defendant,  or 
from  doing  him  great  bodily  harm. 

The  killing  is  not  excusable,  unless  on  the  grounds  that 
it  was  done  by  accident  in  doing  a  lawful  act,  or  "by  acci- 
dent or  misfortune  in  the  heat  of  passion  upon  a  sudden  and 
sufficient  provocation,  or  upon  a  sudden  combat  without 
premeditation  and  without  xmdue  advantage  being  taken, 
and  without  any  dangerous  weapon  being  used,  and  not 
done  in  a  cruel  or  unusual  manner." 

**If  a  person  without  malice,  either  express  or  implied, 
and  without  deliberation,  upon  a  sudden  heat  of  passion 
caused  by  a  provocation  apparently  sufficient  to  make  the 
passion  irresistible,  voluntarily  kill  another,"  the  act  is 
manslaughter.  If  a  person  purposely  and  maliciously  kill 
another,  the  act  is  murder.  * 

The  defendant  was  convicted  of  manslaughter. 
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'  ^^  CiBOurr  Court  por  Multnomah  County,  FEBnuABY  Term,  1869. 

H.  W.  HEATH  V,  R.   GLISAN  and  R.  B.  WILSON. 

Llujilitt  op  a  Suboeon. — A  physician  or  snrgeon  is  only  responsible  for 
ordinary  care  and  skill,  and  for  the  exercise  of  his  best  judgment  in 
matters  of  doubt.  The  words  ordinary  care  and  skill  are  here  used  in 
their  common  acceptation.  ^ 

Obdinakt  Skill. — By  ordinary  skill  is  meant  such  skill  as  is  commonly 
possessed  by  men  engaged  in  the  same  profession. 

SuBOKON  NOT  LiABLB  FOR  Ebbor  IN  JuDoiCENT.  —If  the  defendants  possessed 
ordinary  skill  and  used  ordinary  care,  they  are  not  liable  for  an  error  in 
judgment  committed  in  a  case  presenting  grounds  for  doubt  or  uncer- 
tainty. 

Experts. — Opinions  of  men  skilled  in  a  particular  art  or  science  are  ad- 
mitted to  aid  the  judgment  of  the  jurors. 

Meascre  of  Dajcaobs. — Either  the  plaintiff  is  entitled  to  recover  full  com- 
pensation for  the  injury,  or  the  defendants  are  entitled  to  be  wholly 
exonerated. 

The  plaintiff,  having  received  a  severe  injury  at  the  elbow 
joint,  was  treated  for  the  injury  by  the  defendants  as  his 
physicians  and  surgeons;  and  he  brings  this  action  alleging 
want  of  proper  treatment  for  the  injury,  claiming  damages 
to  the  amount  of  $50,000. 

The  defendants  (although  not  partners)  answered  jointly, 
denying  the  allegations  of  the  complaint,  averring  that  they 
treated  the  case  with  care,  skill  and  diligence,  and  alleging 
negligence  on  the  part  of  the  plaintiff.  These  averments 
were  met  and  denied  by  a  replication. 

On  the  trial  the  injured  arm  was  exhibited,  being  in  a 
condition  of  permanent  dislocation  at  the  elbow.  The 
principal  matters  of  fact  controverted  on  the  trial  were  tiie 
following:  Was  there  a  fracture?  If  a  fracture,  where,  and 
to  what  extent  ?  Was  the  dislocation  ever  reduced  ?  Were 
the  parts  in  apposition  at  the  time  the  plaintiff  resumed  his 
labor  ?  If  the  injured  limb  was  reduced,  did  re-dislocation 
occur  before  or  after  the  defendants  had  ceased  to  treat  the 
case  ?  Could  re-dislocation  have  been  produced  by  invol- 
untary muscular  contraction  ?  Was  the  plaintiff  guilty  of 
negligence  contributing  to  the  want  of  successful  treat- 
ment? 
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The  proofs  showed  that  the  plaintiff  was  a  young  man 
who  had  engaged  successfully  in  a  lucrative  business,  re- 
quiring his  personal  labor  and  the  use  of  his  hand  that  was 
now  disabled.  And  that  tlie  defendants  were  physicians  and 
surgeons  of  high  standing  in  their  profession.  Many  sur- 
geons were  examined  as  experts,  and  the  evidence  is  too 
voluminous  to  be  inserted. 

Messrs,  Copies  and  Cronin,  for  the  plaintiff. 

Messrs,  Strong,  Mitchell  and  Page,  for  the  defendants. 

Upton,  J.  The  court  gave  the  following  instructions  to 
the  jury: 

Inasmuch  as  it  devolves  on  you  to  decide  all  disputed 
questions  of  fact  involved  in  the  case,  it  is  important  that 
you  clearly  understand,  and  constantly  keep  in  mind,  what 
questions  of  fact  are  in  dispute  between  the  parties.  It  will 
aid  you  in  your  deliberations  if  you  carefully  observe  what 
rules  are  established,  to  determine  the  liabilities  of  physi- 
cians and  surgeons  in  cases  of  this  kind.  The  rules  of  law 
applicable  to  the  subject  are  settled  and  established  with  a 
good  degree  of  certainty,  for  this  is  not  a  new  subject  and 
the  rules  are  not  new.  It  is  charged  by  the  plaintiff,  **that 
the  defendants  failed  to  treat  the  plaintiff's  injury  in  a  skill- 
ful and  proper  manner."  That  "through  ignorance  or 
otherwise,  the  defendants  mistook  the  nature  of  the  plaintiff's 
injury,  and  treated  the  plaintiff*  for  injuries  he  had  not  re- 
ceived." 

The  defendants  claim  that  they  treated  the  case  in  a 
proper  manner,  and  with  care  and  skill. 

This  is  a  civil  action  for  damages,  and  the  facts  are  to  be 
determined  by  you,  according  to  the  preponderance  of  evi- 
dence. The  rules  of  law  that  regulate  the  duties  and  lia- 
bilities of  physicians  and  surgeons,  in  cases  of  this  kind, 
may  be  stated  as  follows : 

"A  physician  or  surgeon  is  only  responsible  for  ordi- 
nary care  and  skill,  and  for  the  exercise  of  his  best  judg- 
ment in  matters  of  doubt.     He  is  not  accountable  for  a  want 

of  the  highest  degree  of  skill.     And  in  determining  whether 
6 
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the  practitioner  possesses  ordinary  skill,  regard  most  be 
had  to  the  advanced  state  of  the  profession  at  the  time. 

'^  An  action  does  not  lie  where  it  appears  that  the  plaint- 
iff refosed  to  cooperate  with  the  practitioner,  and  to  con- 
form to  his  prescriptions."  (a) 

The  first  question  of  fact  in  the  case,  is  this.  Were 
doctors  Glisan  and  Wilson  possessed  of  ordinary  skill,  and 
did  they  exercise  ordinary  care  and  diligence  in  treating 
the  case  ? 

The  words  ordinary  skill  and  ordinary  care,  are  here  used 
in  their  common  acceptation  and  meaning,  and  they  should 
be  so  understood  and  construed  by  you. 

By  ordinary  skill,  is  meant  such  degree  of  skill  as  is  com- 
monly possessed  by  men  engaged  in  the  same  profession. 

If,  under  the  circumstances  of  this  case,  the  nature  of  the 
plaintiff's  injuries  could  have  been  ascertained  by  ordinary 
skill,  and  by  the  exercise  of  ordinary  care  and  diligence^ 
and  the  defendants,  either  for  want  of  ordinary  care,  or  of 
ordinary  skill,  mistook  the  character  of  the  injury,  and 
thereby  failed  to  make  a  perfect  cure,  which  otherwise  might 
have  been  made,  they  are  liable.  But  if  they  possessed 
ordinary  skill,  and  use  ordinary  care,  they  are  not  liable  for 
an  error  in  judgment,  committed  in  a  case  presenting 
ground  for  doubt  or  uncertainty. 

When  you  retire  for  deliberation,  among  the  questions  of 
fact  that  will  present  themselves  to  your  minds,  these  are 
some  of  the  most  prominent.  Did  the  defendants  possess 
ordinary  skill  in  their  profession  ?  Did  they  treat  the  case 
with  care?  Was  the  arm  fractured?  If  there  was  no  frac- 
ture, was  it  clear  or  was  it  doubtful  to  surgical  skill,  whether 
there  was  a  fracture  ?  If  the  arm  was  not  fractured,  and 
ordinary  skill  and  care  would  have  discovered  that  fact, 
was  the  treatment  proper  to  be  used  in  a  case,  where  there 
was  no  fracture? 

In*  determining  whether  the  defendants  possess  ordinary 
professional  skill,  it  is  proper  to  consider  the  evidence  in 
regard  to  their  education,  the  time,  and  greater  or  less  ex- 

(a)  Wharton  v.  StUle,  Med.  Jurs.,  1273. 
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tent  of  their  practice  and  experience  in  the  profession,  as 
well  as  other  evidence  touching  the  question. 

On  the  question  whether  the  defendants  used  ordinary 
care  in  treating  the  plaintiffs  case,  all  the  evidence  that 
tends  to  show  what  degree  of  attention  they  gave  to  the 
case,  should  be  considered  by  you,  as  well  as  the  proof  of 
their  mode  of  ti'eatment,  and  the  testimony  of  physicians 
and  surgeons  as  to  what  is  proper  treatment.  The  opinions 
of  men  skilled  in  a  particular  art  or  science  may  be  resorted 
to  with  propriety  in  all  cases  where  the  question  involved 
depends  on  skill  and  science  in  a  particular  department. 
"Some  questions  lie  beyond  the  scope  of  the  observation  of 
men  in  general,  but  are  quite  within  the  experience  and  ob- 
servation of  those  whose  peculiar  pursuits  and  professions 
have  brought  that  class  of  facts  frequently  and  habitually 
under  their  consideration."  **And  such  opinions,  when 
they  come  from  men  of  great  experience  and  in  whose  cor- 
rectness and  sobriety  of  judgment  just  confidence  can  be 
had,  are  of  great  weight  and  deserve  the  respectful  consid- 
eration of  a  jury.  But  the  opinion  of  a  medical  man  of 
small  experience,  or  of  one  who  has  crude  and  visionary  no- 
tions, or  who  has  some  favorite  theory  to  support,  is  entitled 
to  very  little  consideration.  The  value  of  such  testimony 
will  depend  mainly  upon  the  experience,  fidelity  and  impar- 
tiality of  the  witness  who  gives  it."  (b). 

In  determining  whether  the  practitioner  possesses  ordinary 
ftfeill  you  are  to  consider  the  degree  or  condition  of  advance- 
ment of  the  medical  profession  at  the  time  the  case  was 
treated. 

In  cases  where  it  is  doubtful  which  of  two  or  more  modes 
should  be  pursued,  the  practitioner  must  exercise  his  best 
judgment. 

If  the  evidence  shows  that  the  defendants  did  not  possess 
ordinary  skill  or  did  not  use  ordinary  care,  or  in  case  of 
doubt,  that  they  did  not  use  their  best  judgment,  and  that 
for  one  of  these  reasons  they  failed  to  cure  the  plaintiff, 
they  are  liable.     If  the  evidence  does  not  show  such  failure 


(b)  Wharton  &  StiU^,  S.  95,  N. 


68  Heath  v.  Glisan. 


on  their  part,  the  defendants  are  not  liable  in  this  action, 
even  though  they  may  have  erred  in  judgment.  The  pro- 
vision of  law,  that  a  case  of  doubt  only  requires  of  the 
practitioner  ordinary  skill  and  care  and  the  exercise  of  his 
best  judgment,  is  founded  upon  the  great  truth  in  nature, 
that  there  are  injuries  and  diseases  that  baffle  the  skill  of 
the  most  learned  and  most  experienced  of  physicians  and 
surgeons.  If  the  faithful  and  skillful  physician  were  liable 
to  answer  for  every  error  of  judgment,  it  would  place  the 
medical  profession  beyond  the  reasonable  protection  of  the 
law.  Every  death  that  occurs  under  the  care  of  a  faithful 
and  skillful  practitioner,  is  proof  that  there  is  a  limit  to 
medical  skill  and  power. 

The  object  of  the  law  is,  on  the  one  'hand,  to  guard  the 
patient  against  the  wrongful  practices  of  ignorant  or  negli- 
gent men,  who  set  themselves  up  as  physicians  or  surgeons, 
and  on  the  other,  to  protect  the  faithful  practitioner  of  or- 
dinary skill  from  loss  either  in  character  or  in  his  purse,  on 
account  of  matters  for  which  it  would  be  unreasonable  to 
hold  him  responsible. 

You  are  to  decide  all  questions  of  fact  involved  in  the 
case,  unbiased  by  sympathy  or  by  regard  for  either  party, 
according  to  your  convictions  of  the  truth.  And  you  are 
not  at  liberty  to  swerve  from  those  convictions  by  assenting 
to  a  compromise  that  is  contrary  to  what  your  convictions  of 
the  truth  justify. 

Either  the  plaintiff  is  entitled  to  recover  compensation  for 
the  whole  injury  he  has  suffered  by  tlie  fault  of  the  defend- 
ants, or  the  defendants  are  entitled  to  be  wholly  exonerated. 
It  is  the  right  of  each  of  these  parties  that  the  case  should 
be  determined  upon  the  evidence  and  according  to  the  law. 
It  is  the  duty  of  each  juror  carefully  and  patiently  to  can- 
vass and  consider  the  evidence,  in  all  its  bearings,  with  an 
honest  and  conscientious  effort  to  reconcile  any  difference 
that  may  exist  between  him  and  his  fellow  jurors,  as  to  the 
truth  of  the  matters  put  in  issue,  and  with  a  willingness  to 
adopt  the  views  of  his  fellow  jurors,  when  he  can  see  that 
they  accord  with  the  law  and  the  evidence.  But  it  would 
be  a  gross  wrong  to  one  or  the   other  of  these  parties. 
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to  carry  the  spirit  of  compromise  to  the  extent  of  yielding 
to  that  which  you  do  not  believe  to  be  true,  and  to  render  a 
verdict  merely  for  the  sake  of  compromise,  that  you  do  not 
believe  to  be  in  accordance  with  the  truth. 

The  jury,   after  being  out  forty-eight  hours,   failing  to 
agree,  were  discharged  without  a  verdict,     (b) 


CiHcrrr  Court  por  Multnomah  Countf,  February  Term,  18G9. 
STATE  OF  OREGON  v.   JAMES  CQNALLY. 

Seijp-Defense. — The  law  of  self-defense  does  not  justify  one  in  following 
np  his  adversary  after  the  immediate  danger  has  ceased. 

Eeasoxable  Doubt — Reasonable  donbt  defined. 

Burden  of  Pboof.  —When  the  prosecution  has  established  beyond  a  rea- 
sonable doubt  that  the  defendant  has  killed  the  person  slain,  by  means 
of  jmrposely  shooting  him  with  a  gun,  the  burden  of  proof  is  thrown  on 
the  defendant  to  prove  any  additional  facts  that  may  tend  to  justify  or 
dxeuse  the  killing. 

Idem. — In  that  case,  if  the  evidence  of  the  prosecution  does  not  show  facts 
or  circumstances  tending  to  justify  or  excuse  the  act,  the  burden  of  proof 
being  thrown  upon  the  defendant,  the  rule  in  regard  to  reasonable  doubt 
does  not  apply  to  justification  or  excuse;  but  the  defendant  must  show  by 
a  preponderance  of  evidence  that  the  killing  was  justifiable  or  excusable. 

Justification. — One  may  use  all  necessary  force  to  prevent  a  forcible  entry 
into  his  house,  but  he  has  no  right  to  use  unnecessary  force;  and  if  he 
unnecessarily  follow  and  shoot  the  party,  after  he  has  ceased  to  attempt 
to  enter,  the  attempt  forms  no  justification. 

Pbepondebance. — The  question  whether  the  killing  was  necessary  in  order 
to  prevent  a  felony,  is  to  be  determined  by  the  preponderance  of  evi- 
dence. 

BzAsoNABLE  DouBT. — Yet,  if  the  jury,  upon  the  consideration  of  the  whole 
of  the  evidence,  entertain  a  reasonable  doubt  as  to  whether  shooting  the 
deceased  was  unlawful,  they  must  give  the  prisoner  the  benefit  of  that 
doubt,  and  acquit  him. 

A,  C,  Gihbs,  District  Attorney. 

(b)  At  the  June  term,  1869,  the  case  was  again  tried,  in  sabatantially  the  same  manner 
as  at  the  first  trial.  The  charge  to  the  jury  was  the  same.  It  is  understood  that  on  the 
fin»t  trial  the  Jury  stood:  two  for  a  verdict  of  $.'0,000  In  favor  of  the  plaintiflf,  and  ten  for 
the  defendants.  On  the  second  trial  it  is  said  the  jury  stood:  six  for  giving;  the  plaintiff 
someLurge  amount  (the  amount  not  determined  upon),  and  Kix  for  the  defendant.  Before 
the  commencement  of  the  following  term  the  case  was  withdrawn. 


70  State  op  Oregon  v.  Conally. 

i — 

—  Bronaugh,  Esq.,  for  the  defendant. 

The  defendant  was  indicted  for  the  homicide  of  William 
B.  Hill,  and  charged  with  murder  in  the  first  degree. 

The  evidence  tended  to  show  that  Mrs.  Hill,  the  wife  of  the 
deceased,  because  of  a  quarrel,  or  abusive  conduct  of  her 
husband,  had  left  her  own  house  recently,  and  gone  to  the 
house  of  the  defendant;  that  not  many  hours  after  her  doing 
so,  her  husband  called  at  the  house  to  see  her,  and  was  de- 
nied admission,  or  at  least  refused  permission  to  take  his 
wife  away.  This  was  at  an  early  hour  in  the  evening.  That 
the  deceased  went  away;  and  one  or  two  hours  afterwards 
returned,  and  again  sought  to  see  his  wife.  That  his  man- 
ner was  violent,  and  that  considerable  angry  altercation 
took  place  between  the  deceased  and  the  defendant  and  the 
defendant's  wife.  There  was  some  evidence  oflFered  tending 
to  show  that  the  deceased  attempted  to  force  his  way  into 
the  house,  the  door  of  which  was  several  yards  from  the 
sidewalk.  Before  any  shot  was  fired,  the  deceased  had 
gone  out  of  the  yard  on  to  the  sidewalk.  It  appears  that 
both  the  defendant  and  his  wife  had  come  out  of  the  house, 
and  that  the  deceased,  while  standing  on  the  sidewalk,  was 
fired  upon  by  the  defendant  and  killed;  the  weapon  being  a 
gun  that  had  been  brought  to  the  defendant's  house  within 
a  few  days.  The  shot  produced  instant  death.  A  revolver 
was  found  on  the  person  of  the  deceased. 

Many  of  the  instructions  asked  on  behalf  of  the  defend- 
ant are  embodied  in  the  general  charge.  Of  those  asked  on 
the  part  of  the  defendant,  the  court  declined  to  give  the 
following: 

"A  man  has  no  more  right,  under  the  laws  of  Oregon,  to 
commit  an  assault  and  battery  upon  his  own  wife  than  upon 
any  other  person. 

**  If  the  jury  believe  that  Mrs.  Hill,  the  wife  of  the  de- 
ceased, having  reasonable  ground  to  apprehend  personal 
violence  at  the  hands  of  her  husband  in  the  nature  of  cruel 
beating  and  whipping,  had  on  the  night  of  the  killing  sought 
a  temporary  refuge  from  such  violence  in  the  house  of  the 
prisoner,  and  that  the  deceased  sought  her  out  and  followed 
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her  up,  with  the  apparent  design  of  abusing  her  by  blows, 
in  said  house,  or  of  forcing  her  by  violence  and  against  her 
will,  to  return  to  the  house  of  the  deceased,  then  either  the 
prisoner  or  Mrs.  Conally,  the  wife  of  the  prisoner,  had  the 
right  to  compel  deceased  to  leave  the  house,  and  to  prevent 
his  return  into  it  while  he  evidently  remained  in  the  same 
humor. 

**That  if,  after  being  induced  by  artifice  or  force  to  leave 
the  house  of  the  prisoner,  the  deceased  went  away,  and  pro- 
curing a  pistol,  armed  himself  with  the  same,  and  then 
returned  to  the  house  of  the  prisoner  with  the  intention  or 
apparent  design  of  effecting  an  entrance  into  the  house  by 
force,  or  by  intimidating  the  prisoner  and  his  family,  in  that 
case  the  prisoner  had  a  right  to  repel  force  by  force  even  to 
the  extent  of  taking  the  life  of  the  deceased,  if  the  conduct 
.of  the  deceased  was  such  as  to  give  the  prisoner  reasonable 
cause  to  apprehend  great  bodily  harm  to  himself  or  his 
family. 

"That  a  man  has  by  law  as  good  right  to  defend  the  per- 
son of  his  wife  as  his  own  person  from  violence  at  the  hands 
of  another;  and  if  the  jury  believe  from  the  evidence  that, 
at  the  time  of  the  tilling,  the  prisoner  had  reasonable  cause 
to  believe,  and  did  believe  that  the  person  of  his  wife  was 
in  imminent  danger  of  great  bodily  harm  at  the  hands  of 
deceased,  then  the  prisoner  had  the  undoubted  right  to 
slay  the  deceased  in  order  to  ward  off  the  apprehended  mis- 
chief. 

"That  in  arriving  at  a  conclusion  as  to  whether  the 
prisoner  had  reasonable  grounds  for  such  apprehension,  the 
jury  have  a  right  to  consider  the  character  of  deceased  for 
violence  as  it  may  appear  from  the  evidence;  also  so  much 
of  his  brutal  treatment  of  his  own  wife  as  may  be  shown  by 
the  proof,  to  have  been  known  to  the  prisoner;  also  the  acts 
of  deceased  and  threats  made  by  him  against  the  prisoner 
within  an  hour  or  such  matter  prior  to  the  killing,  as  well 
as  the  conduct  of  deceased  at  the  time  the  shooting  occur- 
red." 

Upton,  J.,  at  the  request  of  defendant's  coxmsel,  reduced 
the  instructions  to  writing.     The  charge  was  as  follows : 
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Gentlemen  of  the  Jury: — The  defendant  stands  charged 
with  the  crime  of  murder. 

The  killing  of  one  human  being  by  another  may  be  either 
murder  in  the  first  degree,  murder  in  the  second  degree,  or 
manslaughter;  or  the  act  may  be  either  justifiable  or  ex- 
cusable. 

When  a  defendant  is  indicted  for  murder  in  the  first  de- 
gree, the  defendant  may  be  found  not  guilty,  or  he  may  be 
found  guilty  of  manslaughter,  or  of  murder  in  the  second 
degree,  or  he  may  be  found  guilty  of  murder  in  the  first  de- 
gree, according  as  the  evidence  shall  establish  the  facts. 

It,  therefore,  is  important  carefully  to  examine  and  con- 
sider what  is  the  law  in  regard  to  the  several  degrees  of 
criminality,  and  as  to  what  constitutes  an  excuse  or  a  justi- 
fication, in  cases  of  homicide. 

(The  court  here  read  from  criminal  code,  ss.  602,  503,' 
500,  515,  517,  518.) 

To  prevent  the  commission  of  a  felony  upon  the  person 
killing,  or  upon  his  wife,  parent  or  cliild,  master  or  mis- 
tress, or  servant,  is  a  justification. 

A  felony  is  a  crime,  punishable  in  the  state  prison.  One 
has  no  right  to  kill  his  adversary,  to  prevent  a  simple 
assault,  or  simply  to  prevent  a  person  from  entering  his 
dwelling  house,  but  only  when  it  is  necessary  to  prevent  the 
commission  of  a  felony. 

When  a  person  is  attacked  by  an  armed  man,  who  seeks 
to  shoot  him  with  a  gun  or  pistol,  and  the  person  attacked 
is  not  the  aggressor,  and  is  not  in  fault  himself,  he  is  not 
obliged  to  wait  until  his  adversary  has  actually  aimed  his 
weapon,  if  the  danger  is  imminent  and  there  is  no  way  to  avoid 
ifc  except  by  force.  But  if  he  follows  up  his  adversary, 
when  his  adversary  has  retired,  and  when  it  is  not  necessary 
to  follow  him  up,  and  then  shoots  him,  the  fact  that  the  party 
killed  was  armed,  and  even  had  his  pistol  drawn,  will  not 
be  a  justification. 

The  law  of  self-defense  does  not  justify  one  in  following 
up  his  adversary,  after  the  immediate  danger  has  ceased, 
and  then  killing  him.  Such  a  law  would  make  every  mim 
his  own  avenger. 
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In  a  crimiual  case,  a  defendant  is  presumed  to  be  inno- 
cent, until  the  contrary  is  proven. 

Before  he  can  be  convicted,  his  guilt  must  be  established 
by  evidence,  beyond  a  reasonable  doubt. 

If  tlie  jury  have  a  reasonable  doubt  as  to  what  degi-ee  of 
crime  has  been  established,  the  defendant  is  also  entitled  to 
the  benefit  of  that  doubt,  and  a  defendant  should  not  be 
convicted  of  any  degree  of  crime,  in  regard  to  the  commis- 
sion of  which,  the  jurors  entertain  such  reasonable  doubt. 
A  reasonable  doubt  is  one  that  exists  in  the  mind  after  a 
full  and  careful  examination  and  comparison  of  all  the  evi- 
dence, and  one  that  is  consistent  with  the  facts  that  are  fully 
proved  to  the  satisfaction  of  the  jury.  The  doubt  must  not 
be  an  unreasonable  one,  nor  a  mere  supposition  inconsist- 
ent with  the  evidence  which  you  credit  and  believe. 

If  from  the  evidence  you  feel  that  degree  of  certainty,  in 
regard  to  a  matter  of  fact,  upon  which  you  would  feel  safe 
in  acting  in  your  most  important  undertakings,  such  matter 
of  fact  is  established  beyond  a  reasonable  doubt,  and  it  is 
the  duty  of  the  jury  to  act  upon  such  conviction  and  decide 
accordingly. 

If  the  killing  was  not  justifiable  or  excusable  it  was  un- 
lawful, and  if  it  falls  below  the  crime  of  murder  and  was 
yet  unlawful,  the  act  was  manslaughter. 

A  bare  fear  that  the  deceased  was  about  to  commit  a 
felony,  will  not  justify  a  killing.  It  must  appear  that  the 
circumstances  were  such  as  to  excite  the  fears  of  a  reason- 
able man,  and  that  the  slayer  really  and  in  good  faith  acted 
under  the  influence  of  those  fears  and  not  in  a  spirit  of 
revenge. 

If  the  prosecution  has  established  beyond  a  reasonable 
doubt  that  the  defendant  has  killed  the  person  slain,  by  means 
of  purposely  shooting  him  with  a  gun,  the'  burden  of  proof 
is  thrown  on  the  defendant,  to  prove  any  additional  facts  or 
circumstances  that  may  tend  to  justify  or  excuse  the  killing. 
In  that  case  if  the  evidence  already  adduced  do  'not  show 
facts  or  circumstances  tending  to  justify  or  excuse  the  act, 
the  burden  of  proof  being  thrown  on  the  defendant,  the  rule 
in  regard  to  reasonable  doubt  does  not  apply  to  justification 
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or  excuse,  but  the  defendant  must  show  by  a  preponderance 
of  evidence,  that  the  killing  was  justifiable  or  excusable. 

It  does  not  devolve  upon  the  prosecution  to  show  beyond 
a  reasonable  doubt  that  the  act  was  not  done  in  self-defense, 
if  it  is  proved  beyond  a  reasonable  doubt  that  the  killing 
was  done  purposely,  by  shooting  with  a  gun.  If  the  pris- 
oner defends  on  the  ground  that  the  deceased  was  making 
an  attack  on  him  or  his  wife,  and  that  there  was  no  other 
mode  of  escape,  you  will  decide  that  matter  according  to 
the  preponderance  of  the  evidence  for  or  against  that  posi- 
tion. In  such  a  case  the  question  whether  the  killing  was 
actually  necessary  at  that  time,  to  prevent  a  felony,  or  whether 
the  defendant  really  believed  that  the  killing  was  absolutely 
necessary  to  prevent  the  deceased  from  commiting  a  felony, 
is  to  be  determined  by  the  preponderance  of  evidence. 

Human  life  should  be  held  sacred.  That  is  not  a  good 
government  where  the  life  of  the  meanest  or  worst  citizen  is 
not  protected  by  the  law  with  the  same  certainty  and  care 
with  that  of  the  best  and  most  reliable  citizen.  The  juror  is 
bound  by  his  duty  as  well  as  his  oath  to  see  that  a  defendant 
is  not  convicted,  unless  his  guilt  is  fully  established  by  the 
evidence;  and  that  same  duty  and  the  same  oath  requires 
that  the  life  of  the  citizen,  be  he  high  or  low,  great  or  small, 
noble  or  mean,  should  be  held  sacred.  If  jurors  by  their 
verdicts  should  justify  parties  taking  the  life  of  a  bad  man 
without  trial,  because  he  is  a  bad  man,it  would  not  only  be 
a  violation  of  law  and  of  an  oath,  but  it  would  be  the 
beginning  of  a  condition  of  things  the  most  lamentable  that 
any  people  can  fall  into. 

It  is  the  duty  as  well  as  right  of  every  householder  in 
this  State  to  prevent  breaches  of  the  peace  in  his  dwelling; 
and  for  the  accomplishment  of  such  purpose,  such  house- 
holder has  the  clear  legal  right  to  expel  from  his  house 
any  person  guilty  of  an  attempt  to  commit  a  breach  of  the 
peace  therein,  and  may  use  all  the  force  necessary  to  such 
expulsion.  But  it  is  not  his  right  or  duty  to  kill  or  shoot  a 
man  to  prevent  a  breach  of  the  peace,  or  to  prevent  a  simple 
assault  on  himself  or  his  wife  or  on  any  other  person.  When 
the  intruder  refuses  to  leave  a  man's  house,  the  lawful  occu- 


State  op  Oregon  v.  Conally.  75 

pant  of  the  liouse  has  a  right  to  take  hold  on  the  intruder  and 
pat  or  carry  him  out,  and  to  call  to  him  as  much  aid  of  others 
to  assist  in  putting  him  out,  as  may  be  necessaiy ;  but  the  re- 
fusal to  depart,  or  even  the  commission  of  a  simple  assault, 
does  not  authorize  shooting  the  intruder.  The  deceased  had 
no  right  to  enter  the  defendant's  house,  and  there  beat  the  de- 
ceased's wife;  but  if  he  did  so,  that  woidd  not  justify  Con- 
ally  in  attempting  to  kill  the  deceased,  unless-  killing  the 
deceased  was  then  necessary,  to  prevent  the  commission  of 
a  felony.  If  Mrs.  Hill,  the  wife  of  deceased,  having  rea- 
sonable ground  to  apprehend  personial  violence  at  the  hands 
of  her  husband,  sought  a  temporary  refuge  in  the  de- 
fendant's house,  and  the  deceased,  being  forbidden,  sought 
to  enter,  then  either  the  defendant  or  his  wife  had  a  right 
to  use  all  necessaiy  force  to  prevent  him  from  entering.  But 
that  gave  the  defendant  no  right  to  use  unnecessary  force,  nor 
to  pursue  him  after  he  ceased  the  attempt  to  enter,  and  if 
the  defendant  unnecessarily  followed  Hill,  the  deceased, 
and  shot  him  after  he  had  ceased  to  attempt  to  enter,  the 
attempt  which  the  deceased  made  to  enter  the  house,  forms 
no  justification  of  the  shooting. 

If,  after  being  induced  by  force  or  artifice,  to  leave  the 
house  of  Mr.  Conally,  the  deceased  went  away,  and  procured 
a  pistol,  armed  himself  wiiii  the  same,  and  then  returned  to 
the  house  with  the  intention  or  apparent  design,  of  efiecting 
an  entrance  by  force,  or  by  intimidating  the  defendant  or 
his  family;  in  that  case,  the  defendant  had  a  right  to  repel 
force  by  force,  even  to  the  extent  of  taking  the  life  of  the 
deceased;  if  such  force  and  such  taking  of  life  was  actually 
necessary,  in  order  to  prevent  the  deceased  from  committing 
a  felony,  or  if  the  defendant  had  reasonable  cause  to  appre- 
hend tiiat  that  was  necessary,  in  order  to  prevent  the  de- 
ceased from  doing  great  bodily  harm  to  him,  or  to  a  mem- 
ber of  his  family.  The  jury  have  a  right  to  consider  what- 
ever ha»  been  proved  in  regard  to  the  character  of  the 
deceased  for  violence,  and  to  consider  the  acts  of  the  de- 
ceased, and  any  threats  made  by  him  prior  to  the  killing,  as 
well  as  the  conduct  of  the  deceased  at  the  time  the  shooting 
occurred. 


76  State  op  Oregon  v,  Conally. 

Althougli  deceased  may  not  really  have  intended  to  shoot 
Mrs.  Conally,  yet  if  his  known  character,  and  his  acts  and 
conduct  at  the  time,  were  such  as  were  calculated  to  excite, 
in  .the  mind  of  a  reasonable  man,  and  did  excite  in  the  mind 
of  the  defendant,  a  reasonable  ground  of  apprehension  of 
such  intent,  and  the  belief,  that  the  dangerVas  so  pressing 
and  imminent,  that  the  death  of  his  wife  could  only  be 
avoided  by  shooting  the  deceased,  the  act  was  justifiable  or 
excusable.  This  question  is  to  be  determined  by  the  jury, 
by  the  preponderance  of  the  evidence.  Yet  if  the  jurj', 
upon  consideration  of  the  whole  of  the  evidence,  entertain 
a  reasonable  doubt  as  to  whether  the  shooting  the  deceased 
was  unlawful,  they  must  give  the  prisoner  the  benefit  of  the 
doubt,'  and  acquit  him. 

If  the  defendant,  by  his  own  fault,  sought'  the  quarrel, 
and  by  his  own  unlawful  acts,  produced  the  necessity  above 
mentioned,  he  cannot  be  justified  or  excused  by  it. 

The  right  of  seK-def ense,  or  defense  of  one's  family,  or  his 
habitation,  does  not  justify  pursuing  and  killing  the  intruder 
or  aggressor  after  he  has  retreated,  and  after  the  necessity 
has  ceased.  It  is  only  necessary  killing  that  can  be  justified 
by  the  rules  of  law,  of  which  I  have  spoken.  If  the  defen- 
dant and  his  wife  were  acting  in  concert,  and  were  mutually 
following  deceased  up  w^hile  he  was  retreating,  and  after  it  had 
ceased  to  be  necessary  for  the  purpose  of  preventing  Hill, 
the  deceased,  from  committing  a  felony,  the  law  of  self- 
defense,  or  of  defense  of  family,  or  of  habitation,  is  not 
applicable.  If  the  defendant  unnecessarily  pursued  the 
deceased,  and  sought  an  opportunity  to  shoot,  and  did  shoot 
Hill,  the  deceased,  after  all  necessity  and  all  immediate 
danger  had  ceased,  for  the  purpose  of  gratifying  wrongful 
feelings,  the  offense  is  murder. 

There  must  be  some  other  evidence  of  malice  than  the 
mere  proof  of  the  killing,  to  constitute  murder  in  the  first 
degree,  unless  the  killing  was  effected  in  the  commission  or 
attempt  to  commit  a  felony,  and  deliberation  and  premedi- 
tation, when  necessary  to  constitute  murder  in  the  first  de- 
gree, shall  be  evidenced  by  poisoning,  lying  in  wait,  or  some 
other  proof  that  the  design  was  formed  and  matured  in  cool 
blood,  and  not  hastily  upon  the  occasion. 
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If  the  jury  believe,  from  the  evidence  in  this  case,  that 
there  was  reasonable  ground  for  the  defendant  to  believe  his 
life  in  danger,  or  that  he  was  in  danger  of  great  bodily  harm 
from  the  deceased,  and  that  such  danger  was  imminent,  and 
he  so  believed,  and  acting  on  such  belief,  killed  the  deceased, 
he  was  excusable. 

If  the  jury  believe,  from  the  evidence  in  this  case,  that 
there  was  reasonable  ground  for  the  defendant  to  believe  his 
wife  in  danger  of  great  bodily  harm  from  the  deceased; 
that  such  danger  was  imminent,  and  that  the  killing  was 
necessary,  and  he  did  so  believe,  and  acting  on  such  belief 
killed  the  deceased,  he  was  excusable. 

"A  man  may  repel  force  by  force  in  defense  of  his  per- 
son, habitation  or  property,  against  one  who  manifestly  in- 
tends by  violence  or  surprise  to  commit  a  known  felony  upon 
either.  In  these  cases  he  is  not  obliged  to  retreat,  but  may 
pursue  his  adversary  till  he  finds  himself  out  of  danger. 
And  if  in  a  conflict  between  them  he  happens  to  kill,  such 
killing  is  justifiable." 

But  if  he  pursue  him  one  step  after  he  finds  that  he  is  out 
of  danger,  and  then  kills  him  for  the  purpose  of  gratifying 
his  malice  or  his  passion,  it  is  either  murder  or  manslaughter. 

The  jury  found  the  defendant  guilty  of  manslaughter,  and 
he  was  sentenced  to  the  penitentiary  for  a  term  of  two  years. 


CiRCTJiT  Court  for  Clackamas  County,  March  Term,  1869.. 

JOSEPH  HEDGES  and  J.  K.  BINGHAM  v.  JOSEPH 
PAQUETT,  PETER  PAQUETT,  JACOB  S.  HUNSACK- 
ER  AND  THE  CANEMAH  LUI^IBEKlNG  COMPANY. 

JuBT  IN  AN  Equity  Suit. — Stockholders  of  a  corporation  sued  the  directors  and 
the  corporation,  charging  fraud  and  mismanagement;  a  jury  was  em- 
pannelled  to  pass  upon  the  question  whether  there  had  been  gross  mis- 
mana<;ement  on  the  part  of  the  directors,  and  on  the  question  whether 
the  directors  had  been  guilty  of  actual  fraud. 

CoEPOEATioN. — Equi'it  JURISDICTION.— A  court  wiU  not  interfere  to  review 
or  correct  the  proceedings  of  the  directors  of  a  corporation,  on  the 
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ground  of  firaad  or  mismaDagement,  unless  there  is  canse  for  a  displace- 
ment of  the  officers,  or  for  a  final  winding  up  of  the  affairs  of  the 
corporation. 

Intekest  of  Dibectob. — The  statute  contemplates  that  directorn  will  some- 
times act  on  matters  where  the  director  has  an  interest. 

Idem. — The  rale  that  prohibits  one  from  being  judge  in  his  own  cause,  ap- 
plies BO  far  to  directors,  that  the  decision  of  the  interested  director  is 
not  conclusiye,  but  it  is  subject  to  be  set  aside  if  it  is  not  equal  and  just, 
and  free  from  any  taint  of  fraud  or  partiality. 

DiBECTOBS,  Voidable  Acts  of. — Acts  of  a  board  of  directors,  even  if  void- 
able, on  the  ground  of  interest  of  members  in  the  question,  are  not  for 
that  cause  absolutely  void.  And  whoever  seeks  to  avoid  them,  at  his 
own  instance  and  suit,  must  show  that  he  is  injured  in  consequence  of 
the  act  complained  of. 

The  plaintiffs  bring  this  suit  against  Joseph  Paquett, 
Peter  Paquett,  Jacob  S.  Hunsacker  and  The  Canemah  Lum- 
bering Company,  alleging  that  that  company  is  a  corpora- 
tion, whose  board  of  directors  consists  of  three  members, 
and  that  the  purpose  of  the  corporation  is  the  manufacture 
and  sale  of  lumber;  that  these  plaintiffs  and  the  individuals 
named  as  defendants,  are  stockholders  owning  all  the  stock 
of  the  corporation. 

That  the  defendant,  Hunsacker,  refuses  to  appear  as 
plaintiff,  and  is  for  that  reason  made  defendant. 

That  the  stock  of  said  corporation  consists  of  ten  shares, 
of  the  nominal  value  of  $600  each,  of  which  the  plaintiff, 
Hedges,  owns  two;  the  plaintiff,  Bingham,  one;  the  defend- 
ant, Hunsacker,  one ;  and  the  said  Joseph  and  Peter  Paquett, 
each  three  shares. 

That  in  December,  1866,  the  said  Joseph  and  Peter,  con- 
federating together,  and  with  others,  to  wrong  and  defraud 
the  plaintiffs,  obtained  a  majority  of  the  stock  of  the  cor- 
poration, and  elected  themselves  directors  thereof,  and 
appointed  the  said  Joseph,  president,  and  the  said  Peter, 
secretary  of  the  corporation;  and  that  they  have  continued 
themselves  in  said  offices  from  that  time  to  the  present,  and 
as  such  officers,  have  from  that  time  continued  to  exercise 
exclusive  control  of  all  the  affairs  of  the  corporation.  That, 
although  required  by  the  by-laws  to  keep  and  render  full 
accounts,  they  have  not  done  so.  That  they  have  audited 
large  bills  in  their  own  favor,  and  paid  each  other  large 
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sums  of  money  for  personal  services.  And  that  they,  by 
gross  negligence  and  inattention  to  the  duties  of  their  fanasts, 
and  with  intention  to  defraud  these  plaintiffs,  have  totally 
destroyed  the  business  of  the  corporation,  and  have  wasted 
the  funds  and  property  of  the  corporation,  and  involved  the 
corporation  in  debt  to  a  great  amount,  and  reduced  the  value 
of  the  capital  stock  from  par  to  a  condition  nearly  worthless, 
and  prevented  the  making  of  any  net  profits  during  all  that 
time.  And  the  plaintiffs  aver  that,  if  the  affairs  of  said  cor- 
poration had  been  properly  managed  during  that  time, 
the  net  profits  would  have  been  at  the  least  $3,000,  the 
capital  stock  would  have  been  of  par  value  in  coin;  and 
that  the  defendants  threaten  to  continue  to  hold  the  exclu- 
sive control  of  the  affairs  of  the  corporation,  and  to  divert 
the  proceeds  thereof  from  the  plaintiffs  and  to  their  own  ad- 
vantage. 

The  answer  denies  all  the  allegations  of  mismanagement 
and  of  improper  proceedings,  and  claims  that  the  affairs  of 
the  corporation  have  been  well  and  properly  conducted. 

At  the  October  term,  1868,  the  court,  on  its  own  motion, 
directed  that  certain  issues  be  submitted  to  a  jury,  and  the 
following  questions  were  accordingly  submitted : 

1st.  Have  the  defendants,  Peter  Paquett  and  Joseph 
Paquett,  as  directors  or  managing  agents  of  the  Oanemah 
Lumbering  Oompany,  been  grossly  negligent  of  their  duties 
as  such  directors  or  agents  ? 

2d.  Have  they  grossly  mismanaged  the  business  of  said 
company  between  December  1,  1866,  and  March  6,  1868? 

3d.  Have  they  within  the  same  time  been  guilty  of  actual 
fraud  against  said  company  or  against  the  plaintiffs,  as 
stockholders  ? 

The  jury  havingheard  the  testimony,  the  cause  was  argued 
and  submitted,  but  the  jury  failed  to  agree,  and  were  dis- 
charged without  a  verdict. 

By  consent  of  parties,  the  cause  was  submitted  to  the 
court  for  final  determination,  upon  the  same  testimony, 
together  with  the  depositions  of  two  accountants,  who,  at 
the  request  of  the  respective  parties,  had  examined  the  books 
of  the  corporation,  and  were  exaidined  as  experts. 


80  Hedges  v.  Paquett. 


S.  Huclat,  for  the  plaintiffs. 

JoJinsov  (i  McCoivn,  for  the  defendants. 

Upton,  J.  filed  the  following  opinion : 

The  evidence  in  this  case  fails  to  show  that  the  defend- 
ants have  been  gnilty  of  actual  fraud. 

It  is  shown  that  the  business  of  the  corporation  under 
their  management,  has  been  unprofitable,  and  their  man- 
agement has  not  been  such  as  to  commend  itself  either 
for  energy  or  business  capacity;  but  the  evidence  does 
not  show  either  gross  negligence  or  gross  mismanagement 
of  the  affairs  of  the  corporation.  It  cannot  be  considered 
the  province  of  a  court  to  superintend  the  current  business 
of  corporations,  with  a  view  to  measure  the  degree  of  in- 
dustry, skill  and  shrewdness  to  be  required  of,  or  exercised 
by  the  directors  and  other  officers  or  agents.  As  a  conse- 
quence, a  court  of  equity  will  not  interfere  to  review  or  cor- 
rect their  proceedings,  on  the  ground  of  fraud  or  misman- 
agement, unless  there  is  cause  for  an  absolute  displacement 
of  the  officer  or  officers  complained  of.  or  for  a  final  winding 
up  of  the  affairs  of  the  corporation. 

The  evidence  shows  that  the  defendants,  Joseph  and 
Peter  Paquett,  attempted  to  mortgage  the  property  of  the 
corporation,  and  it  tends  to  show  that  the  a^empt  was  for 
the  purpose  of  gaining  to  themselves  an  advantage  over 
other  creditors,  and  to  reimburse  themselves  for  advances 
they  claim  to  have  made. 

It  may  be  assumed  as  true,  that  the  attempt  to  mortgage 
the  property  of  the  coiporation  was  without  authority,  and 
that  the  mortgage  is  void.  But  it  does  not  follow  that  the. 
other  acts  of  the  directors,  having  no  necessary  connection 
with  that  attempt,  are  invalid;  nor  that  the  directors  have 
been  guilty  of  any  actual  fraud.  The  mortgages,  if  void, 
are  so  because  the  directors  went  beyond  their  powers  and 
jurisdiction  in  attempting  to  execute  them,  and  if  void,  tliey 
are  of  no  force,  and  injure  no  one. 

The  most  impoi-tant  question  presented,  relates  to  the  ex- 
ercise of  the  powers  of  the  board,    consisting  of    three 
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directors,  by  a  bare  majority — when  acting  upon  matters  in 
which  one  or  the  other  of  the  two  directors  composing  the 
majority  had  a  direct  personal, interest.  By  the  act  con- 
cerning corporations,  section  9,  all  the  powers  of  the  cor- 
poration ai:e  exercised  by  the  board  of  directors,  and  by  sec. 
11,  the  powers  vested  in  the  directors  may  be  exercised  by 
a  majority  of  them.  These  include  the  election  of  presi- 
dent and  secretary,  and  probably  the  fixing  their  salaries, 
and  the  compensation  of  all  other  officers,  agents  and  em- 
ployees, if  not  determined  by  the  by-laws.  The  provisions 
of  the  statute  necessarily  involve  the  idea,  that  the  directors 
will  vote  for  each  other,  in  filling  other  offices;  for  the 
president  must  be  one  of  their  number. 

It  seems  to  be  a  recognized  doctrine  in  the  various  states 
of  the  union,  that  ''the  relation  existing  between  a 
director  and  the  corjioration  is  that  of  trustee,"  and  it  has 
been  held  as  a  consequence  that  a. director  can  not,  as  such, 
exercise  a  discretion  in  a  matter  involving  his  own  individual 
interest.  And  this  has  been  put  upon  the  ground  that  "the 
office  of  common  agent  infers  a  natural  disability  which  ex 
vi  termini  imports  the  highest  legal  disability,  because  a  law 
which  flows  from  nature  is  paramount  to  all  positive  law." 

On  the  authority  of  cases  cited  in  Gardner  v.  Ogden  (8 
Smith,  327),  it  is  sought  to  apply  to  this  case  the  maxim, 
''Nemo  debet  esse  judex  en  propria  causa T'  If  the  maxim  is 
to  be  applied  to  these  cases,  on  the  ground  that  to  do  other- 
wise would  violate  a  principle  that  is  paramount  to  all  posi- 
tive law,  it  will  render  proceedings,  in  corporations  having 
only  three  directors,  exceedingly  difficult,  and  when  the 
directors  are  more  numerous,  it  will  be  difficult  to  draw  the 
line  that  separates  the  direct  from  the  indirect  interests  of 
the  director  or  evea  the  stockholder. 

When  a  stockholder  votes  for  a  particular  set  of  men  as 
directors,  he  has,  or  thinks  he  has,  an  individual  interest 
in  electing  those  in  preference  to  cithers;  but  it  is  not  neces- 
sarily a  direct  pecuniary  interest.  When,  however,  one  of 
these  directors  votes  in  electing  a  paid  president,  the 
director  knows,  that  if  he  votes  for  himself,  he  votes  in 
favor  of  his  own  personal  interest,  and  if  against  himself, 
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by  Toting  for  and  assisting  to  elect  another,  he  Totes  in  a 
matter  not  only  involving  his  own  interest,  but  absolutely 
decisive  of  hLs  right  to  the  emolument  of  the  office.  I  am 
irresistibly  led  to  the  conclusion  that  the  law  of  this  state 
contemplates  that  directors  will  sometimes  act  and  exercise 
the  powers  of  the  corporation,  in  matters,  where  the  inter- 
ests of  the  individual  director  are  not  in  all  respects  coin- 
cident with  those  of  the  corporation,  and  that  the  rule  in 
regard  to  transactions  by  trustees  should  apply  only  so  far 
that  the  decision  of  the  interested  director  should  not  be 
conclusive,  but  subject  to  be  reviewed  and  set  aside,  if  it  is 
not  equal  and  just  and  free  from  any  taint  of  fraud  or  par- 
tiality. In  other  words,  the  decisions  and  proceedings  of 
such  interested  directors  are  always  open  to  examination, 
and  it  is  always  incumbent  on  them  to  show  that  the  utmost 
good  faith  has  characterized  their  actions. 

If  it  should  be  established  as  a  rule,  that  every  vote  of  a 
stockholder,  and  every  vote  and  act  of  a  director,  given  or 
done  in  a  matter  in  which  he  had  a  personal  interest  not 
coincident  with  that  of  the  corporation,  should  be  held 
fraudulent  and  void,  it  would  be  impossible  for  corporations 
under  our  law  to  transact  business,  and  the  act  concerning 
corporations  would  become  impracticable. 

If  a  strict  and  correct  administration  of  the  law  required 
such  a  rule,  the  resulting  inconvenience  would  be  no  excuse 
for  disregarding  the  law.  But  is  such  a  rule  made  neces- 
sary by  the  law  of  the  case?    I  think  it  is  not. 

It  is  a  familiar  principle  in  equity  jurisprudence  that  ho 
who  complains  and  asks  relief,  in  addition  to  showing  that 
a  strict  rule  of  law  has  been  violated,  must  also  show  that 
he  is  injured  by  the  violation.  If  he  shows  that  a  salary 
has  been  audited  and  paid  in  a  manner  not  in  strict  com- 
pliance with  the  law,  to  invoke  equitable  relief,  he  must 
also  show  that  no  salary  was  due,  or  that  too  much  was 
paid,  or  that  in  some  other  respect  it  caused  injury  to  the 
complainant. 

The  language  of  the  statute  evidently  imports  that,  if  not 
prevented  by  the  by-laws,  the  directors  may  fix  their  own 
compensation,  and  may  pass  upon  other  questions  in  which 
the  individual  director  has  an  interest. 
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If  the  rule  stated  in  the  very  impressive  speech  of  Lord 
Thurlow,  cited  in  Gardner  v.  Ogden,  is  to  be  deemed  appli- 
cable to  this  subject,  such  provisions  of  the  general  law  re- 
lating to  corporations  are  not  only  unconstitutional,  but  they 
are  in  violation  of  **a  law  which  flows  from  nature,  and 
which  is  paramount  to  all  positive  law." 

Lord  Thurlow  undoubtedly  alludes  to  some  such  undefined 
or  supposed  doctrine  as  that  which  is  so  often  and  so  flip- 
pantly mentioned  in  later  years,  under  the  name  "The 
Higher  Law." 

It  is  not  clear  that  this  doctrine,  so  positive  in  its  avowed 
effects  and  yet  so  undefined,  so  often  mentioned  and  yet  so 
httle  known,  has  any  application  to  the  matter  under  con- 
sideration. If  there  is  such  a  rule,  which  renders  it  impos- 
sible to  enact  a  law  that  permits  a  director  to  vote  upon  a 
question  in  which  his  personal  interests  may  be  involved, 
because  such  an  "act  would  be  contrary  to  a  rul^  that  flows 
from  nature,  by  the  same  reasoning  the  congress  of  the 
United  States  would  be  prohibited  from  fixing  by  law  the 
compensation  of  its  members.  A  governor  would  not  be 
capable  of  signing  an  appropriation  bill  appropriating  money 
for  the  payment  of  his  salary.  And  no  constitution  could 
confer  the  power,  for  the  rule,  as  Lord  Thurlow  declares,  is 
paramount  to  all  positive  law. 

When  a  particular  application  of  the  language  of  that 
learned  jurist  will  lead  to  a  conclusion  so  manifestly  erro- 
neous, there  must  be  some  error  in  the  application. 

I  think  the  directors  of  a  corporation  may,  under  our  law, 
by  their  votes  select  the  president  and  other  officers  and 
agents  of  the  corporation,  and  if  not  prevented  by  by-laws, 
may  audit,  and  allow  their  own  compensation.  The  right  of 
election  by  votes  of  the  directors,  necessarily  includes  the 
volition  in  each  director  to  vote  for  or  against  each  candi- 
date in  cases  where  he  has  a  voice.  Whether  it  includes  a 
right  on  the  part  of  a  director  to  vote  for  himself  for  an 
office  which  must  or  may  be  held  by  one  of  the  director^, 
I  will  not  attempt  to  decide,  as  the  point  in  question  may  be 
placed  on  the  less  questionable  ground,  that  such  acts  of  the 
board  of  directors,  even  if  voidable,  are  not  absolutely  void. 
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And  whoever  seeks  to  avoid  them,  at  his  own  instance  and 
suit,  must  show  that  he  is  injured  in  consequence  of  the  act 
complained  of. 

I  do  not  think  the  plaintiffs  have  shown  direct  injury  grow- 
ing out  of  the  manner  of  selecting  officers  or  agents,  or  out 
of  the  manner  of  auditing  or  allowing  accounts.  Nor  have 
thej  shown  any  actual  fraud,  or  any  such  gross  mismanage- 
ment of  the  affairs  of  the  corporation  as  warrants  the  inter- 
ference of  a  court  of  equity. 

An  order  should  be  entered  dismissing  the  bill. 


CiRcurr  Court  op  Multnomah  County,  June  Term,  1869. 

WILLIAM  OLIVER  v.  THE  NORTH  PACIFIC  TRANS- 
PORTATION COMPANY. 

CoBPOBATioN  Liable  fob  Negligence  of  Agent. — A  corporation  is  liable 
to  the  injured  party  for  damages  caused  by  the  agent  of  the  corporation 
in  carelessly  firing  a  signal  gun  from  the  corporation's  ship,  although 
the  agent  acted  contrary  to  instructions  as  to  the  manner  of  firing. 

pBiNCiPAii  LuBLE,  Whkn.— If  an  agent  abandon  his  principal's  business 
and  do  something  not  pertaining  thereto,  the  agent  or  actor  is  alone 
liable.  But  if  he  do  his  principal's  business  in  a  careless  manner  which 
he  was  directed  to  do  in  a  careful  manner,  the  departure  from  orders 
will  not  exonerate  the  principal. 

Measubr  of  Damages. — In  estimating  damages  for  injury  to  the  person 
carelessly  shot  and  hit  by  the  wad  of  a  cannon,  it  is  proper  to  con- 
sider loss  of  time,  money  necessarily  expended,  or  debts  necessarily 
incurred  in  curing  the  bodily  injury,  and  whatever  bodily  pain  the  in- 
juiy  may  have  caused  the  injured  party. 

Idem. — The  object  of  the  law  in  such  a  case  is  compensation. 

ExEMPLABT  Damages. — Exemplary  damages  denied. 

Th£  complainailt  charges,  that  the  defendant,  a  corporation 
engaged  in  navigating  the  waters  of  the  State  of  Oregon, 
and  plying  between  Portland,  Oregon,  and  Victoria,  a 
foreign  port,  was  owner  and  had  control  of  a  steam-vessel 
called  **  The  Gussie  Telfair."  That  at  the  departure  of  said 
vessel  from  Portland,  the  plaintiff  was  on  the  wharf,  and 
the  defendant's  servants  in  tiie  conduct  and  management  of 


Oliver  v.  N.  P.  T.  Co.  85 

the  vessel,  fired  a  loaded  cannon  from  on  board  the  vessel 
as  a  signal  of  departure,  in  such  a  careless  and  unskillful 
manner,  that  ''the  plaintiff  was  hit  and  struck  upon  his 
face  and  head  by  the  wadding  and  other  material,"  fired 
from  the  gun,  and  was  greatly  injured  and  wounded.  Loss 
of  time,  expense,  suflfering  and  permanent  personal  injury 
are  alleged,  and  damages  laid  at  $25,000. 

The  answer  denies  that  defendant  then  had  control 
of  the  vessel,  and  avers  that  it  was  under  the  control  of  a 
pilot.  Denies  that  the  gun  was  fired  "by  defendant's 
agents  as  such  agents. '^  Denies  want  of  care  and  skill. 
States  that  if  the  gun  was  fired  as  charged,  *'  it  was  done 
without  authority  or  direction  of  defendant,"  and  not  by 
persons  in  the  discharge  of  their  duty  as  agents;  and  done 
directly  in  violation  of  the  directions  and  instructions  of 
defendant.  That  the  alleged  injury  was  not  the  fault  of 
defendant.  Denies  that  plaintiff  was  greatly  injured,  or  de- 
tained from  his  business  more  than  one  week,  or  has  suffered 
any  damage. 

The  replication  denies  the  allegations  of  the  answer. 

David  Logan,  for  the  plaintiff. 

I     Lansiny  Stout,  for  the  defendant. 

The  facts  proved  on  the  trial  were  substantially  as  alleged 
in  the  complaint.  The  gun  was  fired  while  the  ship  was 
turning  in  the  river.  It  was  the  duty  of  the  persons  in 
charge  of  the  gun  to  fire  it  while  the  vessel  was  headed 
across  the  stream,  so  that  the  wadding  would  have  been  dis- 
charged down  the  channel  of  the  river,  but  by  negligence  or 
mismanagement,  the  firing  was  delayed  until  the  bow  of  the 
vessel  was  so  far  turned  down  the  stream  that  the  direction 
of  the  gun  was  toward  the  wharf,  which  the  vessel  had  just 
left,  and  upon  which  the  defendant  and  numbers  of  others 
were  still  standing.  Plaintiffs  injuries  were  severe  abra- 
sions about  the  face,  rendering  his  condition  critical  for  a 
few  days;  and  there  was  some  evidence  tending  to  show  that 
he  is  to  some  extent  permanently  injured. 

The  defendant  offered  to  prove  that  the  vessel  was  in 


.  I 
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charge  of  a  pilot  appointed,  in  pursuance  of  the  law  of  this 
state;  claiming  that  under  a  law,  compelling  commanders 
and  owners  to,  receive  a  pilot  on  board,  and  to  pay  him  for 
taking  charge  of  the  vessel  while  in  the  river,  the  owners 
cannot  be  held  responsible  for  negligence  of  subordinate 
officers. 

The  plaintiflf  objected  for  irrelevancy,  and  the  objection 
was  sustained. 

There  was  some  evidence  tending  to  show  that  the  gun 
did  not  point  in  the  direction  of  the  wharf,  but  that  the 
wadding  divided,  and  a  piece  of  it  only,  being  deflected, 
struck  the  defendant. 

The  following  instructions,  asked  by  the  defendant,  the 
court  refused  to  give. 

"  If  you  believe,  from  the  evidence,  that  the  firing  of  the 
gun  was  in  violation  of  the  orders  of  the  company,  as  given 
to  the  master  of  the  ship,  the  defendant  is  not  liable." 

*'  If  the  person  who  fired,  or  directed  the  gun  to  be  fired, 
acted  in  violation  of  the  instructions  of  defendant,  then 
they,  and  not  the  defendant,  are  liable." 

"If  the  man  fired  the  gun  in  response  to  orders  from  a 
superior  in  defendant's  employ,  and  that  superior  violated 
his  instructions  from  defendant,  in  so  ordering  the  gun  to 
be  fired,  the  defendant  is  not  liable." 

**  This  being  an  action  for  the  wrongfid  acts  of  agents  of 
defendant,  unless  you  believe  from  the  evidence,  that  the 
defendant  directed  the  assault  to  be  made  on  plaintiff,  you 
cannot,  in  estimating  the  damages,  consider  anything  but 
plaintiff's  loss  of  time,  and  actual  expenses  attending  the 
injury." 

The  following  instructions,  asked  by  the  defendant,  were 
given  to  the  jury : 

''In  this  case,  the  defendant  is  not  liable  for  anything 
beyond  the  actual  damage  sustained  by  the  plaintiff." 

''Actual  damages  are  the  measure  of  the  liability  of  the 
defendant." 

The  plaintiff  requested  instructions,  that  it  was  within  the 
province  of  the  jury  to  find  exemplary  damages,  which  were 
not  given. 
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Upton,  J.,  also  gave  the  following  instructions: 

In  cases  of  this  kind,  the  jury  are  to  determine  all  ques- 
tions of  fact,  and  all  questions  of  fact  are  to  be  determined 
according  to  the  weight  of  evidence. 

It  will  be  a  question  of  fact  for  you  to  determine  whether 
the  gun  was  fired  by  the  plaintiffs  agent,  while  acting  in  the 
course  of  the  plaintiff's  business,  as  his  agent.  If  an  agent 
doing  business  for  a  company,  do  the  business  in  such  a 
careless  or  negligent  manner,  that  one  who  is  without  fault, 
is  injured  by  the  carelessness  or  negligence,  the  company 
is  liable  to  pay  the  injured  party  the  damages  actually 
sustained  in  consequence  of  the  injury.  If  one  who  is 
agent  for  another,  and  authorized  to  transact  his  business, 
as,  for  instance,  to  sail  a  ship  upon  a  particular  voyage, 
depart  from  the  business  he  is  directed  to  transact,  and 
without  authority,  divert  the  ship  from  his  principal's  busi- 
ness, the  principal  may  be  exonerated  from  liability.  But 
the  fact  that  the  agent  does  the  principal's  business  in  a 
careless  manner,  which  he  was  directed  to  do  in  a  careful 
manner,  will  not  exonerate  the  principal. 

The  burden  of  proof  is  on  the  plaintiff,  to  show  that  the 
person  who  fired  the  gun,  or  gave  the  order,  was  acting  at 
the  time  as  the  agent  of  the  company,  that  the  act  was  neg- 
Ugently  or  carelessly  done,  and  that  the  plaintiff  was  injured 
by  the  carelessness  or  negligence. 

If  the  evidence  satisfies  you  that  the  plaintiff  is  entitled 
to  recover,  it  will  be  for  you  to  determine  from  the  evidence 
what  amount  of  damages  plaintiff  has  sustained. 

Under  the  pleadings,  the  measure  of  damages  is  the  loss 
and  injury  actually  sustained  by  reason  of  the  negligence. 
The  defendant  is  not  liable  for  anything  beyond  the  actual 
loss  and  injury  sustained  by  the  plaintiff'.  And  the  plaintiff, 
if  entitled  to  anything,  is  entitled  to  such  a  sum  of  money 
as  will  fully  compensate  him  for  all  loss  and  injury  to 
him,  caused  by  the  negligence  or  wrongful  act. 

In  estimating  damages,  it  is  proper  to  consider  loss  of 
time,  money  necessarily  paid  or  debts  necessarily  incurred 
in  curing  the  bodily  injury,  and  whatever  bodily  pain  it  may 
have  caused  to  the  plaintiff.  , 
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The  object  and  intent  of  the  law  in  this  class  of  cases,  is 
to  establish  such  a  measure  of  damages  as  wiU  fully  com- 
pensate the  injured  party  for  all  the  injury  he  has  sustained, 
whether  the  injury  be  loss  of  time,  loss  of  money,  bodily 
pain,  or  permanent  bodily  injury.  But  this  is  not  a  case 
where  there  is  occasion  to  give  what  is  called  exemplary 
damages. 


ClBCUIT   COUUT   FOB   MULTXOMAH   CoiTSTY,    JUXE   TeRM,  18C9. 

BENJA:^^N  stark  v.  gyrus  OLNEY. 

Covenant  of  Wabbantt.-Ocsteb.-Notice.  -  In  an  action  for  damages  for  the 
breach  of  a  covenant  of  general  warranty,  the  grantee  was  ousted  in  an 
action  of  which  the  warrantor  had  no  notice :  Uekl^  that  it  devolved  on 
the  plaintiff  to  prove  that  he  was  ousted  by  paramount  title. 

CovtTiAST.-^-DAMAOEs. — Whcrc  a  deed  contained  two  covenants  and  both 
were  broken:  Ileid,  that  the  defendant  is  entitled  to  recover  on  that 
which  will  give  him  the  largest  amount  of  damages. 

Meabube  of  Damages — In  estimating  damages  upon  breach  of  covenant  of 
warranty,  when  the  title  fails  as  to  a  part  only  of  premises,  interest 
should  be  computed  upon  the  relative  proportion  of  the  purchase  price. 

Rate  of  Intkbeht. — Where  the  rate  of  interest  had  been  increased  by  stat- 
ute, the  rate  prescribed  by  the  old  law  was  adopted  up  to  the  time  of  the 
change,  and  that  of  the  new  law  during  the  time  subsequent. 

Costs. — The  covenantee  was  not  allowed  to  recover  the  costs  of  an  action  de- 
fended by  him,  subsequent  to  the  eviction. 

Considebation. — The  consideration  expressed  in  the  deecf  is  prima  facU  evi- 
dence of  the  actual  price,  but  the  presumption  may  be  rebutted. 

This  case  was  tried  by  the  court  upon  the  pleadings  and 
proofs,  a  jury  being  waived. 

The  facts'  are  stated  in  the  opinion  filed. 

William  Strong,  for  the  plaintiff. 

Page  &  lliayei',  for  the  defendant,  present  the  following 
points: 

1.  The  plaintiff  is  bound  to  prove  that  the  title  by  which 
his  vendee  was  evicted  was  paramount  to  Olney's. 
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2.  The  rate  of  interest  is  to  be  determined  by  the  law  in 
force  at  the  time  the  contract  was  made. 

3.  The  defendant  is  not  liable  for  the  expenses  or  fees 
of  the  action  between  the  plaintiff  and  his  vendee ;  nor  does 
the  amount  recovered  in  that  action  constitute  a  basis  for 
the  estimate  of  damages  in  this  case. 

Upton,  J.  This  is  an  action  for  damages  for  breach  of 
covenants  of  seizin  and  of  warranty,  in  a  conveyance  of  cer- 
tain lots  from  the  defendant  to  the  plaintiff.  After  alleging 
the  eviction  of  the  plaintiffs  grantee,  from  one  of  the  lots, 
the  complaint  sets  up  the  proceeding  in  an  action  brought 
by  the  plaintiff's  grantee  against  the  plaintiff,  for  breach  of 
the  plaintiff's  covenant,  wherein  the  said  grantee  recovered 
a  judgment  against  the  plaintiff,  for  $1,447.40  damages 
and  $85.15  costs,  and  paid  an  attorney's  fee  of  $75.  ITie 
anmoer  puts  in  issue  the  allegations  in  regard  to  the  amount 
of  damages  recoverable  in  this  action  ;  averring,  among^ 
other  things,  that  the  lot  in  question  in  this  action  was  sold 
by  the  defendant  to  the  plaintiff  for  $200  and  that  at  the 
date  of  the  deed  it  was  worth  $200,  and  no  more. 

The  defendant,  Olney,  conveyed  to  the  plaintiff,  Stark, 
February  8, 1854,  four  city  lots,  covenanting  that  he  was  well 
seized,  had  a  right  to  convey,  and  also  covenanting  to  warrant 
and  defend  Stark  and  his  assigns  in  the  possession.  The 
deed  recited  that  $2,000  was  the  consideration.  Stark's 
grantee  was  evicted,  by  final  process,  December,  2,  1863. 

Stark's  grantee  recovered  from  Stark,  in  an  action  upon 
Stark's  warranty,  $1,447.40  damages,  and  $85.15  costs.  The 
defendant,  Olney,  had  notice  of  this  last  action,  but  had  no 
notice  of  the  action  of  ejectment.  I  think  it  may  be  con- 
ceded that  it  devolved  on  the  plaintiff  to  prove  on  the  trial 
that  the  eviction  was  by  paramount  title.  (Beddoe  v.  WadS" 
worth,  21  Wend.  120;  KeUeyy.  Dutch  Church  of  Schenectady, 
2  Hill,  105.)  But  I  find  from  the  evidence  of  the  defeud- 
ant  that  such  was  the  case. 

The  plaintiff,  although  not  pleading  each  breach  sepa- 
rately, states  facts  showing  a  breach  of  the  covenant  of 
seizin,  and  also  a  breach  of  the  covenant  of  warranty.     The 
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former  covenant  was  broken  as  soon  as  the  covenant  was 
made;  that  is,  February  8,  1854,  and  a  cause  of  action  then 
accrued  to  recover  the  damages,  the  measure  of  which 
would  be  the  purchase  money  with  legal  interest  (then  six 
per  cent.)  from  that  time. 

The  covenant  of  warranty  was  broken  at  the  time  of  the 
eviction;  that  is,  December  2,  1863,  and  that  cause  of  ac- 
tion did  not  accrue  until  that  time,  but  in  either  case  the 
measure  of  damages  is  the  purchase  mon^y  and  interest  from 
the  date  of  the  deed. 

The  statute  of  limitation  has  not  been  plead,  and  it  would 
seem  that  the  plaintiff  has  a  right  to  recover  upon  the  cause 
of  OiCtion,  which  will  give  him  the  largest  damages,  if  there 
is  a  difference  in  that  respect. 

In  estimating  damages,  I  think  interest  should  be  com- 
puted upon  the  relative  proportion  of  the  purchase  price,  at 
the  rates  prescribed  by  law;  namely,  at  six  per  cent.,  from 
February  8,  1854,  up  to  May  1, 1854,  at  which  time  the  rate 
was  changed  by  statute,  and  from  that  time  at  ten  per  cent., 
on  the  principal  sum. 

The  plaintiff  claims  to  recover  costs  and  attorneys  fees 
incurred  in  the  action  between  the  plaintiff  and  his  grantee, 
instituted  by  his  grantee  after  eviction.  This  claim  is  clearly 
distinguishable  from  a  claim  for  expenses  incurred  in  de- 
fending against  eviction.  In  the  latter  case  a  defense  is 
necessary,  either  to  protect  and  defend  the  title,  if  it  be 
good,  or  to  make  record  evidence  of  the  fact,  if  it  is  bad, 
and  if  the  covenantor  is  notified  to  appear  and  defend,  it 
seems  jast  and  in  accordance  with  precedent,  that  in  case 
of  failure  of  title,  he  should  be  at  the  expense  of  the  de- 
fense. 

In  the  present  case,  after  the  invalidity  of  the  title  had 
been  established,  the  plaintiff  permitted  himself  to  be  sued 
for  money  which  it  was  his  duty  to  pay,  and  which  he  must 
pay  before  he  could  recover  in  this  action. 

It  does  not  appear  by  the  complaint  in  this  case  that  any 
defense,  in  which  the  present  defendant  had  an  iijterest,  was 
or  could  have  been  set  up. 

The  plaintiff  may  have  been  compelled  to  pay  a  greater 


Obegon  Central  E.  E.  Co.  v.  Wait.  91 

amount  than  he  is  entitled  to  recover  here,  because  of  the 
greater  value  of  the  land  at  the  time  he  covenanted;  but  to 
allow  him  to  recover  the  additional  amount  in  this  action, 
woxdd  be  a  departure  from  the  well  settled  rule  that  the 
amount  of  damages  is  the  purchase  money  and  interest. 
{Siaats  v.  Ten  Eyck,  3  Cains,  112,  and  note.) 

The  amount  expressed  in  the  deed  is  jyinma  facia  evidence 
of  the  value  as  determined  by  the  consideration,  but  it  is 
subject  to  be  rebutted  by  parol. 

The  actual  price  fixed  by  the  parties  is  to  be  taken  as  the 
value  (ti.). 

The  complaint  states  that  the  four  lots  were  conveyed 
"for  the  consideration  of  $2,000,"  and  "that  the  value  of 
said  lot  one,  counting  the  four  lots  at  $2,000,  was  $600." 
The  answer  says  in  regard  to  this,  merely:  "The  considera- 
tion for  which  he  conveyed  said  lot  one,  was  not  six  hun- 
dred dollars,  as  the  plaintiff  has  alleged,  but  was  two  hun- 
dred dollars,  and  no  more." 

How  far  it  is  necessary  for  a  defendant  to  deny  matters 
of  evidence,  or  conclusions  or  inferences  appearing  in  the 
complaint,  I  will  not  here  say,  further  than  this :  The  ma- 
terial allegation  upon  which  the  plaintiff  relies  is,  that  the 
value  of  the  land  was  $600.  This  being  met  by  a  direct  denial, 
I  think  the  pleadings  authorized  the  defendant  to  prove  the 
real  consideraiion.  This  was  shown  by  the  defendant's 
testimony  to  be  $200  for  the  lot  in  question. 

The  judgment  should  be  for  the  plaintiff  in  the  sum  of 
$507.73  and  costs. 


ClBCUIT  COUBT  FOB  MuLTNOMAH  CoUNTY,  MaBCH  TeBM,  1869. 

OREGON  CENTRAL  R.  R.  CO.  v.  AARON  E.  WAIT. 

In  an  action  to  condemn  land  to  the  use  of  a  railway  company,  the  defend- 
ant denied  that  the  plaintiff  was  a  corporation,  and  also  presented 
issues,  as  to  the  Talue  of  the  land,  and  the  amoiint  of  resulting  damages; 
Utld,  that  these  issues  could  not  be  tried  together.    The  defendant  de- 
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clined  to  elect,  and  the  denial  ol  the  plaintiffs  corporate  capacity, 
was  struck  out  on  motion  of  the  plaintiff. 

Keitheb  a  railway  company,  nor  the  owner  of  land  adjacent  to  the  railway, 
is  required  by  law  to  fence  the  line  between  them.  Each  is  left  by  the 
law  to  fence  or  not,  as  the  interest  of  each  shall  prompt  it  or  him. 

Thk  defendant  is  entitled  to  the  actual  value  of  the  land  appropriated; 
and,  if  injury,  resulting  from  constructing  the  road,  will  exceed  the 
resulting  benefits,  the  excess  of  such  injury  is  to  be  added  to  the  value 
of  the  land  appropriated. 

A  DENiAi.  of  the  plaintiff's  corporate  existence,  may,  in  kome  instances,  be  a 
plea  in  bar;^  but  when  establishing  the  truth  of  the  plea,  will  not  author- 
ize a  judgment  that  will  bar  a  future  action,  but  will  abate  the  present 
action,  the  plea  is  in  abatement. 

This  was  an  action  by  a  railway  corporation,  to  obtain  a 
right  of  way,  for  the  plaintiff's  railroad  through  a  parcel  of 
about  three  hundred  and  twenty  acres  of  the  defendant's 
land.  The  answer  denies  knowledge  or  information,  suffi- 
cient to  form  a  belief  whether  the  plaintiff  is  a  corporation; 
denies  that  the  parcel  sought  to  be  appropriated  contains 
no  more  than  seven  and  a  half  acres,  and  alleges  that  it  con- 
tains ten  acres;  and  it  avers  that  the  construction  of  the  pro- 
posed road,  will  injure  and  damage  the  residue  of  the 
defendant's  said  parcel,  $1,200. 

The  replication  denies  that  the  parcel  sought  to  be  appro- 
priated, is  greater  than  alleged  in  the  complaint;  denies 
that  the  damages  resulting  to  the  defendant,  will  be  $12.00, 
or  more  than  $50. 

The  plaintiff  moved  that  the  defendant  elect  between  the 
defense,  that  the  plaintiff  is  not  a  corporation,  and  the  resi- 
due of  the  answer.  It  was  ruled  that  the  defendant  may 
elect,  whether  he  will  first  go  to  trial  on  the  issue  first  men- 
tioned, or  abandon  tliat  defense,  and  have  his  damages  as- 
sessed. The  defendant  declined  to  elect,  and  claimed  the 
right  to  try  all  the  issues  together. 

The  plaintiff  moved  that  that  part  of  the  answer,  denying 
that  the  plaintiff  is  a  corporation,  be  struck  out,  and  the 
motion  was  granted. 

The  cause  being  tried  by  jury,  at  the  defendant's  request 
the  jury  viewed  the  premises,  and  the  evidence  and  argu- 
ment having  been  heard,  the  cause  was  submitted. 
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The  following  instructions,  requested  by  the  plaintiff,  the 
CQurt  declined  to  give : 

"There  is  no  law  requiring  the  defendant  to  construct  or 
maintain  fences  along  the  line  of  the  railroad,  and  the 
plaintiff  would  have  no  assurance  that  the  defendant  would 
make  or  maintain  a  fence,  even  if  he  were  to  be  paid  for  the 
same  by  your  verdict. 

"If  the  plaintiff  needs  a  fence  for  its  own  protection,  or 
should  be  compelled  by  law  to  fence,  it  would  be  compelled, 
to  fence  at  its  own  expense. 

"The  plaintiff  is  liable,  at  any  session  of  the  State  legis- 
lature, to  be  required  to  fence  its  road,  and  in  that  case  the 
plaintiff  would  be  obliged  to  fence  at  its  own  expense." 

At  the  request  of  the  plaintiff  the  court  gave  the  fol- 
lowing: 

"If  the  benefits  to  the  land  resulting  from  the  proposed 
road  are  equal  to  the  resulting  damages  to  the  land  of  the 
defendant,  aU  that  is  to  be  assessed  is  the  value  of  the  land 
sought  to  be  condemned. 

"There  is  no  law  requiring  the  defendant  to  construct  or 
maintain  a  fence  or  fences  along  the  line  of  the  railroad." 

The  court  added  to  this  instruction  the  following : 

"Nor  does  the  law  require  either  party  to  do  so.  The 
railroad  company  and  the  defendant  are  each  left,  by  the 
law,  to  fence  or  not  to  fence,  as  the  interest  of  each  shall 
prompt  it  or  him." 

The  defendant  asked  the  following  instructions,  which  the 
court  declined  to  give : 

"The  plaintiff  is  not  required  by  law  to  fence  the  lines  of 
the  land  sought  to  be  appropriated,  nor  to  construct  cattle 
guards,  or  crossings,  for  crossing  from  one  part  to  the  other 
of  the  land  of  the  defendant." 

At  the  defendant's  request  the  following  instruction  was 
given: 

"The  plaintiff  is  not  entitled  to  take  any  of  the  defe^d- 
ant's  land  for  the  purpose  of  a  railroad  without  compensa- 
tion being  first  made  or  secured,  and  building  a  railroad 
in  the  future  can  not  be  considered  any  part  of  such  con- 
sideration." 
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And  the  court  added  the  following: 

'*But  advantages  resulting  from  the  construction  of  a 
railroad  may  be  considered  as  a  set-off  to,  or  a  compensa- 
tion for  resulting  injuries  to  the  land  not  appropriated  or 
taken  by  the  plaintiff." 

At  the  defendant's  request  the  court  gave  the  following: 

**The  verdict  of  the  jury  in  this  action  should  secure  to 
the  defendant  compensation  for  all  the  damages  resulting 
from  the  appropriation  of  the  land  sought  to  be  appropria- 
ted, irrespective  of  any  increased  value  thereof  by  reason 
of  the  proposed  improvement." 

And  the  court  thereupon  added: 

"The  defendant  is  entitled  to  the  full  value  of  the  land 
actually  taken,  no  matter  how  great  advantages  he  may 
derive  from  the  construction  of  the  road.  Such  advantage 
can  not  be  set  off  against  the  value  of  the  land.  But  if  you 
find  that  there  is  resulting  injury  or  damage  to  those  lands 
of  the  defendant  which  are  not  sought  to  be  appropriated 
by  the  plaintiff,  such  resulting  injury  or  damage  may  be 
compensated  by  resulting  advantages  caused  to  the  same 
land  by  the  construction,  if  such  resulting  advantages  are 
sufficient  in  amount. 

You  will  first  find  the  value  of  the  land  actually  taken  or 
sought  to  be  appropriated.  Under  any  and  all  circumstances 
the  defendant  is  entitled  to  recover  what  that  parcel  of  land 
is  worth. 

The  estimate  of  all  other  damages,  except  the  actual 
value  of  the  parcel  taken,  is  based  upon  reduction  in  the 
value  of  the  premises  that  will  be  caused  by  laying  out, 
constructing,  maintaining  and  operating  the  proposed 
railroad.  If  the  injury  will  exceed  the  resulting  benefits, 
you  should  add  the  excess  of  injury  or  the  depreciation,  to 
the  value  of  the  land  which  is  actually  taken.  If  the  bene- 
fits are  equal  to,  or  will  exceed,  the  resulting  damages,  all 
that  the  jury  shoxdd  assess  is  the  value  of  the  parcel  of  land 
sought  to  be  appropriated. 

The  jury  rendered  a  verdict  assessing  the  defendant's  dam- 
ages at  $50. 

The  defendant  moved  for  a  new  trial,  assigning  as  error 
the  several  rulings  above  mentioned. 
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e/.  N,  Dolph  and  S.  Huelat  for  the  plaintiff. 

Wait  dt  Kelly,  for  the  defendant. 

The  motion  for  a  new  trial  was  overruled  upon  the  follow- 
ing grounds: 

Upton,  J.  This  is  a  proceeding  under  the  statute  pro- 
viding a  special  mode  of  obtaining  the  right  of  way  by  a 
railway  corporation.     (Code,  p.  670.) 

The  statute  provides,  that  **  the  defendant  in  his  answer 
may  set  forth  any  legal  defense  to  such  appropriation  of 
such  lands,  or  any  portion  thereof;  or,  omitting  such  defense, 
may  aver  the  true  value  of  the  land  in  question,  or  the  dam- 
ages resulting  from  the  appropriation  thereof,  or  both.  And 
the  act  further  provides,  that  "such  action  shall  be  com- 
menced and  proceeded  in  to  final  determination,  in  the  same 
manner  as  an  action  at  law,  except  as  in  this  title  otherwise 
specially  provided."  The  first  question  presented  on  the 
motion  for  a  new  trial  is,  whether  a  defendant  may  at  the 
same  time  set  up  that  the  plaintiff  is  not  incorporated;  and 
also  the  true  value  of  the  lan(i  in  question,  together  with  a 
claim  for  the  damages  resulting  for  the  appropriation 
thereof  ? 

I  do  not  think  the  statute  above  quoted  places  the  matter 
of  joining  these  defenses  in  an  attitude  more  favorable  to 
the  defendant's  position  than  does  the  ruling  in  the  case  of 
Hopwoodx.  PaMersoUy  2  Ogn.  4^.  I  think  that  clause  of  the 
statute  which  speaks  of  setting  forth  "  any  legal  defense," 
uses  the  word  defense  to  denote  a  statemerit.  of  facts  that 
will  debar  or  preclude  the  plaintiff  from  appropriating  the 
land  upon  any  terms.  That  is,  the  defendant  may  plead 
any  matter  that  will  defend  him  against  being  compelled  to 
yield  the  right  of  way.  And  I  presume  the  defense  thus 
spoken  of  may  be  a  statement  of  facts,  in  abatement,  which, 
if  found  true,  will  defend  him  against  yielding  up  the  right 
of  way  in  this  action;  or  it  may  include  facts  that  will  per- 
petually bar  the  plaintiff  from  obtaining  such  right.  The 
statute  provides  that  he  may  set  forth  such  defense,  '^ar 
omitting  such  defense,"  he  may  have  the  damages  ascer- 
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tained.  I  see  nothing  in  this  statute  to  authorize  a  joinder 
of  matters  that  could  not  be  joined  under  the  general  prac- 
tice act. 

It  is  urged  that  this  question,  if  treated  as  arising  under 
the  general  practice  act,  is  not  within  the  rule  established  in 
HopwoodY.,PaUer8on,  because  the  denial  of ^  the  plaintiff's 
corporate  existence,  is  not  a  plea  in  abatement.  It  is  true 
that  there  are  cases  where  a  denial  of  the  plaintiflf  s  corpo- 
rate capacity  brings  the  cause  to  trial  on  the  merits  of  the 
case,  and  the  defense  may  then  properly  be  said  to  be  in 
bar  of  the  iaction.  But  this  is  not  usually  the  case,  and 
when  establishing  the  truth  of  the  matters  alleged,  will  not 
bar  a  future  action  for  the  same  property,  but  will  abate  the 
present  action;  it  can  not  be  said  the  matter  answered  is  a 
plea  in  bar.  If  a  party  seeks  to  set  up  such  a  defense,  he 
should  do  so  before  answering  to  the  merits.  (Conard  v. 
Tlie  Atlantic  Ins*  Co;  1  Pet.  450.)  If  issue  were  joined, 
and  a  trial  had  on  that  question  in  this  case,  and  it  should 
be  shown  that  the  persons  who  are  engaged  in  the  construc- 
tion of  this  road,  for  some  tecjinical  defect,  or  for  any  rea- 
son were  not  incorporated,  but  were  merely  partners,  the 
action  would  abate;  but  if  they  saw  fit  to  incorporate  im- 
mediately, and  to  commence  another  action  for  the  same 
right  of  way,  the  judgment  in  this  case  would  be  no  bar  to 
such  action.  Hence  this  part  of  the  answer  can  not  be 
properly  called  a  plea  in  bar,  and  there  was  no  error  in 
striking  it  out,  under  the  rule  established  in  Hopwood  v. 
Patterson. 

The  next  and  probably,  the  most  important  question  pre- 
sented in  the  case,  refers  to  the  assessment  of  damages.  The 
question  calls  for  a  construction  of  sec.  18,  art.  1  of  the 
constitution,  and  sec.  24  of  the  general  incorporation  law. 
(Code  p.  665.)  The  statute  discloses  that  "no  such  appro- 
priation of  private  property  shall  be  made,  until  compensa- 
tion therefor  be  made  to  the  owner  thereof,  vn^espective  of 
any  increased  value  thereof,  by  reason  of  the  proposed  im- 
provement by  such  corporation,  in  the  manner  hereinafter 
provided."  This  language  is  sufficiently  indefinite,  that  one 
party  to  this  proceeding,  construes  it  to  be  a  restriction  on 
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the  corporation,  to  prevent  the  corporation  from  avoiding 
any  liability  or  lessen  the  amount  to  be  paid,  because  of 
enhancing  the  value  of  the  defendant's  property;  and  the 
other  party  construes  it  to  be  a  restriction  on  owners  of 
land,  to  prevent  them  from  obtaining  an  extra  price  or  value 
for  land,  by  reason  of  increased  value,  caused  by  the  acts 
of  the  corporation  in  constructing  the  road. 

The  position  taken  by  the  defendant  is  that  the  payment 
to  be  made,  both  for  the  land  actually  taken,  and  for  the 
resulting  damages,  must  include  tlie  whole  value  of  the  land, 
irrespective  of  any  increase,  etc.,  and  full  payment  of  all  dam- 
ages that  may  result,  irrespective  of  any  advantage  or  benefit, 
benefit.  And  I  am  aware  that  it  has  been  held  in  an  an  other 
state,  in  one  case  at  least,  that,  independent  of  any  statute, 
this  is  equitable  and  right.  That  if  a  railway  project  actually 
raises  the  price  of  the  lan^s  genlerally  in  a  neighborhood,  the 
individual,  through  whose  lands  the  road  happens  to  run,  is 
as  well  entitled  to  reap  the  benefit  as  are  his  neighbors, 
througli  whose  lands  it  does  not  run.  And  if  building  the 
road  causes  him  some  inconvenience  and  disadvantage  in 
some  respects,  and  affords  him  conveniences  and  advan- 
tages in  other  particulars,  it  is  no  more  just  to  set  off  one 
against  the  other,  than  it  would  be  to  compel  his  neighbors 
to  pay  or  to  contribute  to  the  corporation  in  proportion  to 
the  amount  their  property  is  enhanced  in  value. 

It  is  true,  that  as  between  himself  and  his  neighbors, 
whose  lands  the  road  does  not  touch,  he  may  be  less  bene- 
fited than  they ;  but  if  constructing  a  road  will  injure  him 
in  one  particular,  but  will  benefit  him  in  some  other  par- 
ticidar  to  an  extent  greater  than  his  injury,  I  am  unable  to 
see  the  moral  wrong,  as  between  Ijim  and  the  builders  of 
the  road,  in  refusing  to  compel  them,  to  pay  him  for  acts 
which  do  him  more  good  than  injury;  aside  from  paying  for 
land  actually  taken.  The  fundamental  law  protects  him  as 
to  the  land  the  corporation  actually  seeks  to  take  from  him, 
and  he  cannot  be  deprived  of  that  without  full  compen- 
sation, even  though  the  benefits  may  exceed  the  injury  by  a 
thousand  fold,  because  such  is  the  law.  And  in  this  state, 
the  branch  of  the  case  denominated  resulting  damages,  de- 
'      8 
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pends  for  its  solution  upon  construction  of  statute,  and 
cannot  be  determined  by  abstract  reasoning  on  the  subject 
of  man's  natural  rights. 

If  it  was  the  claim  of  a  neighbor  for  damages,  whose 
lands  lay  so  near  the  track  as  to  suffer  similar  inconyen- 
iences  without  actually  being  touched  by  the  railway,  the 
statute  would  not  apply.  But  one  who  is  compelled  to  part 
with  some  part  of  his  tract  of  land  has,  by  virtue  of  the 
same  statute  which  compels  him  to  part  with  it,  a  standing 
in  court,  to  ask,  not  only  for  compensation  for  that  which 
is  taken,  but  for  resulting  damages  beyond  that. 

If  the  statute  had  said  he  should  have  full  payment  for 
the  land  taken,  "irrespective  of  any  increased  value  thereof," 
and  full  compensation  for  all  damages  done  to  any  land  not 
taken,  irrespective  of  any  increased  value  of  thai  which  is 
not  taken,  it  would  come  up  to  what  is  now  claimed  as  the 
construction  of  the  present  statute. 

But  the  statute  falls  short  of  that ;  the  increased  value 
that  is  not  to  be  considered  is,  "the  increased  value 
thereof;"  the  word  "thereof"  evidently  refers  here  to  the 
land  to  be  appropriated,  and  not  to  the  residue.  I  am  con- 
vinced that,  if  beyond  the  loss  of  the  land  taken,  the  de- 
fendant is  not  on  the  whole  injured,  but  is  in  fact  benefited, 
he  cannot  under  this  statute  recover  resulting  damages  for 
a  proposed  road,  the  construction  of  which  will  as  a  whole 
be  an  actual  benefit  to  him  over  and  above  all  damages. 
I  think  the  jury  were  correctly  instructed  on  the  subject  of 
fencing  the  line  of  the  road,  and  that  no  error  has  been 
committed,  to  the  prejudice  of  the  defendant. 
The  motion  for  a  new  trial  must  be  overruled.* 


*  After  the  OTerruling  the  motion  for  a  new  trial,  costs  were  erroneously  taxed  in  teror 
of  the  plsintlfl^  and  the  taxing  of  costs  was  reversed  ou  appeal  to  the  supreme  court.  The 
mling  of  the  circuit  court  wa«  affirmed  on  the  several  points  Inyolved  in  this  motion. 
See  Post,  0^.  Central  R.  R,  Co,  v.  Wait. 
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CiRCcrr  Court  of  Clackamas  County,  October  Term,  1869. 

WILLAI^IET  FALLS  CANAL  AND  LOCK  CO.  v.  JAMES 
K.  KELLY  AND  THE  PEOPLE'S   TRANSPOETATION 

COMPANY. 

MKAS0&E  OF  VAi^ns. — It  is  not  competent  to  show  what  a  parcel  of  land 
brought  at  a  sheriff's  sale  for  the  purpose  of  proving  its  value. 

Action  by  a  Corporation  for  Right  of  Way. — In  an  action  by  a  corpor  a 
tion  to  condemn  land  for  a  canal,  the  plaintiff  cannot  disparage  the  de- 
fendant's title. 

Fartibs. — It  being  the  duty  of  the  plaintiff  to  bring  all  owners  into  court,  if 
he  does  not,  he  cannot  avail  himself  of  the  neglect  to  reduce  the  amount 
of  damages. 

CoMPEiisATioN. — The  defendants  are  entitled,  in  any  event,  to  the  actual 
value  of  the  parcel  sought  to  be  condemned  to  the  plaintiff^s  use.  But 
whether  the  defendants  recover  in  addition  to  that,  depends  upon 
whether  the  injury  done  to  the  residue  will  be  greater  than  the  benefits. 

Water  Power. — If  the  appropriation  will  carry  with  it  water  power,  or  ren- 
der such  power  less  valuable,  such  water  power  should  be  considered  by 
the  jury  in  making  the  estimate. 

This  was  an  action  by  a  corporation  to  have  certain  lands 
of  the  defendants,  and  a  right  of  -way  upon  the  same,  ap- 
propriated to  the  plaintiffs  use,  under  the  general  incor- 
poration law,  for  the  construction  of  plaintiffs  proposed 
canal. 

The  complaint  set  out  the  time,  place,  manner,  object  and 
purposes  of  plaintiffs  incorporation;  particularly  designated 
the  parcel  of  land  sought  to  be  condemned  and  appropri- 
ated; asserts  the  necessity  of  the  appropriation,  and  that 
each  of  defendants  is  owner  of  an  undivided  half  of  the 
land  in  question.  This  parcel  of  land  is  sixty  feet  wide  and 
one  thousand  feet,  more  or  less,  in  length,  and  extends  from 
a  designated  point  below,  to  a  point  above  the  Willamet 
falls,  along  the  western  margin  of  the  Willamet  Eiver. 

The  answer  avers  the  true  value  of  the  land,  and  that  the 
defendants  are  owners  of  other  lands  of  which  this  forms  a 
part  (describing  the  whole  tract),  and  that  the  damage  to  the 
residue  of  the  tract  that  would  result  to  them  from  such  ap- 
propriation would  amount  to  $50,000. 

The  replication  denied  that  the  value  of  the  land  was 
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more  than  $ ,  and  denied  that  any  damages  would  re- 
sult from  the  appropriation  of  the  premises. 

S.  HueloU,  for  the  plaintiff. 

JUitcheUy  Dolph  &  Smith,  for  the  defendant,  The  Peo.  T. 
Co.  (a) 

A  jury  being  empanneled,  and  it  being  held  that  the 
affirmative  of  the  issue,  was  with  the  defendant,  after  the 
case  was  opened  the  defendant  proceeded  with  his  evi- 
dence; after  which,  the  plaintiff's  witnesses  were  examined, 
and  defendant  called  witnesses  in  rebuttal. 

The  following  are  the  points  ruled  in  the  course  of  the 
trial: 

The  defendant  asked  his  own  witness,  the  following  ques- 
tion: "  What  is  the  value  of  the  land  sought  to  be  appro- 
priated, including  whatever  water  privilege  would  be  appur- 
tenant to  that  part  of  the  land  when  it  is  segregated?" 

The  plaintiff  objected;  that  the  plaintiff  is  not  author- 
ized to  use  water,  except  for  a  canal,  and  could  not  use  all 
the  water  that  may  be  deemed  appurtenant.  That  the 
question  calls  upon,  the  i^itness  for  an  opinion,  as  to  what 
water  would  be  appurtenant.  That  the  inquiry  here  should 
be,  what  will  the  defendant  be  damaged,  and  how  much 
will  the  plaintiff  gain. 

The  objection  was  sustained. 

Defendant's  witness  having  testified  that  the  whole  tract 
was  worth  $50,000,  was  asked  on  cross-examination,  if  he 
knew  of  its  having  been  sold  at  sheriff's  sale,  and,  if  yes, 
what  was  it  sold  for?  Defendant  objected  for  incompe- 
tency. 

By  ike  couo't. — Usually  a  cross-examiner  may  ask  any 
question  pertinent  to  the  issue,  tending  to  explain  or  con- 
tradict what  the  witness  has  testified,  and  sometimes  may 
ask  questions  for  the  purpose  of  contradiction,  that  are  not 

(a)  The  defendant,  J.  B.  Kelly,  being  ft  sttickholder  in,  and  an  officer  of  the  plaintiff,  de- 
clioed  to  take  a  part  personally  in  the  trial  of  the  cause.  It  is  probable  there  was  no  dis- 
agreement betwe«>n  him  and  the  plaintiff  as  to  the  amount  of  compensation.  But  his  rela- 
tion to  the  plaintiff  did  not  appear  by  the  record  made  in  this  case. 
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otherwise  relevant.  But  it  is  not  obvious  here,  that  the 
answer  will  either  explain  or  contradict  the  witness'  state- 
ments should  a  sale  for  ever  so  small  a  sum  be  proved,  be- 
cause a  sheriflTs  sale  may  have  been  a  sale  of  the  interest  of 
some  one  who  had  a  doubtful,  or  only  a  colorable  title,  or 
there  may  have  been  an  irregular  sale,  or  a  sale  without 
authority;  in  that  case,  it  would  not  tend  to  contradict  the 
witness.  If  the  evidence  is  allowed  to  go  to  the  jury,  it  will 
be  necessary  to  permit  the  defendant  to  go  into  an  investi- 
gation of  all  the  circumstances  attending  the  sale;  an  in- 
vestigation, that  might  be  as  difficidt  as  the  issue  now 
before  the  jury.     The  objection  should  be  sustained. 

The  plaintiff  asked  his  own  witness:  "Do  you  know 
whether  this  land  has  been  sold  at  public  auction,  and  if  so, 
for  how  much?"  The  question  was  objected  to,  as  irrelevant 
and  incompetent.     The  objection  was  sustained. 

Tlie  defendant's  witness  being  asked,  on  cross-examina- 
tion, what  he  paid  for  the  undivided  half  of  the  whole  tract, 
and  the  question  being  answered  without  objection,  on 
reexamination,  the  defendant  asked  the  witness:  *'  For  what 
purpose  did  you  purchase  the  property?"  The  question  was 
objected  to  as  immaterial,  and  not  responsive  to  the  cross- 
examination.     The  objection  was  sustained. 

The  plaintiff  offered  to  prove  that  certain  parts  or  lots  of 
this  ground,  sought  to  be  appropriated,  belonged  to  persons 
not  parties  to  this  action,  and  not  to  the  defendants.  And 
also,  that  the  defendants'  title  to  the  tract  generally  was  dis- 
puted- Heldy  that  the  plaintiff  must  pay  the  full  value  of 
the  land  sought  to  be  appropriated;  that  there  was  no  occa- 
sion to  inquire  about  the  ownership,  and  that  as  to  result- 
iQg  damages,  the  plaintiff  having  sued  these  defendants  as 
owners  of  the  parcel,  he  can  not  question  their  title  in  this 
proceeding. 

Upton  J.,  instructed  the  jury  as  follows: 

The  defendants  have  admitted  by  their  pleadings,  that  the 
plaintiff  is  entitled  to  take  the  land  designated,  upon  mak- 
ing reasonable  compensation  to  the  defendant,  and  you  have 
been  called  to  determine  what  is  reasonable  compensation. 


1 
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There  are  two  distinct  branches,  or  grounds  of  estimate, 
to  be  considered  in  arriving  at  your  conclusions.  One  is 
the  actual  value  of  the  strip  or  parcel  of  land,  sixty  feet 
wide,  that  the  plaintiff  proposes  to  take;  and  you  are  also 
to  estimate  such  other  damages,  if  any  there  be,  as  will  re- 
sult to  the  owners  of  the  residue  of  the  whole  tract,  in  con- 
sequence of  taking  part  of  it. 

Under  any  view  that  can  be  taken  of  the  case,  the  de- 
fendants are  entitled  to  recover  the  actual  value  of  the  par- 
cel that  is  to  be  condemned  to  the  plaintiff's  use.  But  whether 
the  defendants  recover,  in  addition  to  that,  damages  for  in- 
jury that  will  be  caused  to  the  residue  of  their  land,  de- 
pends upon  the  question  whether  the  injury  thus  done  to  the 
residue  of  the  land  will  be  greater  than  the  benefits  that  will 
accrue  to  such  residue,  in  consequence  of  the  appropriation 
and  use  of  the  land  taken. 

In  regard  to  damages,  over  and  above  the  value  of  the 
land  actually  appropriated,  the  subject  for  your  considera- 
tion is  the  reduction  in  value  of  the  premises,  by  reason  of 
the  projecting  and  construction  of  the  canal  in  the  manner 
the  plaintiff  may  pursue.  Will  the  land  and  its  appur- 
tenances be  worth  less,  and  if  any  less,  how  much  less.  You 
will,  therefore,  see  the  necessity  of  keeping  these  two 
branches  or  grounds  of  your  estimate  distinct  fi'om  each 
other.  The  plaintiff'  proceeds  upon  the  theory  that  there  is 
a  public  necessity  for  the  projected  canal,  and  it  is  upon 
that  theory  that  the  law  permits  private  property  to  be  taken 
without  the  owner's  consent.  Under  the  constitution  and 
laws,  private  property  cannot  be  taken  eVen  for  public  use, 
without  compensation,  and  the  land  actually  taken  must  be 
paid  for,  independently  of  any  advantage  that  may  result  to 
the  defendants  from  the  plaintiff's  proposed  enterprise.  But 
if,  in  your  opinion,  the  other  damages  caused  to  the  defend- 
ants will  not  be  greater  than  the  benefits  to  them,  resulting 
from  the  plaintiff's  enterprise,  you  will  not  include  in  your 
verdict  any  other  damages  than  the  value  of  the  land  to  be 
appropriated.  Should  you  think  such  other  damages  will 
be  greater  than  the  resulting  benefits,  you  T\ill  strike  a  bal- 
ance between  such  resulting  damages  and  benefits,  and  add 
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that  balance  to  the  actual  value  of  the  land  that  the  plaintiff 
seeks  to  appropriate,  to  make  up  the  total  of  your  verdict. 

Whatever  water  power  the  owner  of  the  land  is  entitled  to 
because  of  his  ownership  of  the  land,  must  be  treated  by 
the  jury  as  the  property  of  the  owner  of  the  land.  And  if 
the  appropriation  asked  for  will  carry  with  it  any  water 
power,  or  render  it  less  valuable,  or  interfere  with  the  de- 
fendants' use  of  any  water  power,  to  which  they  would  other- 
wise be  entitled,  such  water  power  should  be  taken  into 
consideration  by  you  in  making  your  estimates. 

The  jury  rendered  a  verdict  in  favor  of  the  defendants 
for  $U00.  (b) 


CiRCurr  Court  for  WAsmNaTON  County,  OcTOBEji  Term,  1869. 
CHARLES  S.  WHITE  el  al.  v.  ISAAC  ALLEN. 

The  Donation  Law. — Dkceaskd  Wipe. — Where  a  husband  and  wife  settled 
npon  640  acres  of  land  in  1844,  and  the  family  continued  to  reside  upon 
and  cultiyate  the  land,  but  the  wife  died  on  the  twenty-sixth  day  of  Sep- 
tember, 1850,  no  land  was  granted  to  the  wife  by  the  donation  act,  and 
the  Burviyor  can  take  under  that  act  but  320  acres. 

PiiEADiNa. — Evidence  ought  not  to  be  inserted  in,  or  made  part  of  an  an- 
swer. 

Motion  to  Stbixe  Oirr. — On  a  motion  to  strike  out  part  of  an  answer,  if  the 
motion  contains  but  a  single  specification,  and  includes  some  matters 
that  ought  not  to  be  struck  out,  the  whole  motion  must  be  denied. 

Eqctitablb  Bsfensb. — It  is  essential  to  an  equitable  defense  that  the  de- 
fendant has  no  legal  defense. 

Bill  OF  Review.- -A  defective  decree  maybe  reformed  under  a  prayer  for 
general  relief. 

Patent  to  a  Wrong  Pabtt,  Not  Void. — Where  equity  relieves  from  the 
effect  of  issuing  a  patent  to  a  wrong  pai-ty,  the  patent  is  held  to  be 
effective  to  pass  the  title  from  the  United  States,  but  the  patentee  is 
held  to  be  a  trustee  for  the  benefit  of  the  rightful  claimant. 
Supplementary  Answer. — Material  facts  that  did  not  exist  at  the  com- 
mencement of  the  suit  may  be  set  up  by  supplementary  answer. 

(b)  The  final  adjournment  of  the  term  ooctirred  before  the  money  wan  paid  into  court 
and  judgment  was  not  rendered  until  the  May  term,  1870.  It  being  held  that  Judgment 
could  not  be  entered  until  after  payment  of  the  damages  asiaessed  by  the  Jury. 
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"Eruou  mat  be  Cuked.— If  it  is  error  for  a  witness  to  Tolnntaiily  state  the 
coutcnts  of  a  written  memorandimi,  the  error  will  not  vitiate  the  residue 
of  his  deposition  if  he  at  the  time  prodace  and  exhibit  the  memorandom. 

MmoBAXDCM. — The  fact  that  a  witness  has  looked  at  a  memorandnm  to 
refresh  his  recollection  before  being  called,  does  not  render  him  incom- 
petent. 

A  pAihNT  IS  Pboof  of  REGULABnT  OF  Pboceedixgs. — After  a  patent  has 
issaed,  the  exhibition  of  the  patent  proves  the  regnlarity  of  preliminary 
proceedings. 

BupBEMB  CouBT. — If  the  question  whether  a  woman  who  died  before  Sep- 
tember 27,  1850,  or  her  representatives,  become  entitled  under  the 
drmntion  act,  is  still  open  to  discussion,  since  the  ruling  in  Ford  v. 
Kf.nnefly,  1  Oregon,  1C€,  its  review  should  be  had  in  the  supreme 
court. 

Pbivitt. — One  who  has  no  right  to  or  interest  in  the  land  cannot  set  up  the 
disqualification  of  a  donee.  But  one  who  settled  on  government  land, 
in  compliance  '\i'ith  the  donation  act,  while  it  was  still  government  land 
and  before  a  certificate  issued  to  another,  acquired  such  an  interest  as 
rendered  him  competent  to  set  up  the  disqualification. 

Bill  of  Review. — By  our  code,  $  377,  whatever  subject  matter  could  for- 
merly have  been  presented  by  any  of  the  various  formal  bills  in  chan- 
cery, may  now  be  brought  before  the  court  as  an  "  original  suit;"  and  if 
the  8ubjf*ct  matter  constitutes  a  defense,  it  may  now  be  presented  by 
an  answer. 

jr.    W.  Chapmany  for  the  plaintiflF. 

Mitclvell  &  Ddph  and  W.  D,  Hare,  for  the  defendants. 

The  complaint  in  this  case  is  in  the  statutory  form  for  the 
possession  of  a  parcel  of  land  in  Washington  County,  known 
as  the  north  half  of  the  "TVTiite  Donation  Claim." 

The  answer  is  voluminous,  containing  copies  of  sundries, 
documents  and  records.     Its  material  parts  are  as  follows: 

It  denies  plaintiff's  ownership  of  the  premises  and  right 
of  possession,  and  alleges  that  one  Samuel  P.  Soule,  a  white 
male  citizen  of  the  United  States,  and  then  a  married  man 
and  resident  in  Oregon,  and  entitled  as  a  donee  under  the 
donation  law,  settled  upon  the  lands  in  controversy,  March 
27,  1855,  and  from  that  time,  with  his  wife,  resided  upon 
and  cultivated  the  said  premises  for  four  consecutive  years, 
claiming  the  same  as  a  donation  from  the  United  States. 
And  before  November  17, 1860,  said  Soule  and  his  said  wife 
became  owners  of  said  lands  by  virtue  of  a  full  compliance 
with  the  donation  law;  having  filed  with  the  register  of 
the  land  office  his  notification  and  proofs. 


White  v.  Aixen.  105 


That  on  the  seventeenth  of  November,  1860,  the  defend- 
ant purchased  from  said  Soule  and  wife,  for  a  valuable  con- 
sideration, one  parcel  (designated  in  the  answer)  of  said 
premises;  •which  parcel  said  Soule  and  wife  then  conveyed 
to  him  by  their  deed;  and  about  that  time  said  Soule  and 
wife,  for  a  valuable  consideration,  conveyed  to  defendant 
the  residue  of  said  premises,  **by  a  mortgage  duly  executed 
and  delivered,  and  they  at  that  date  delivered  to  the  defend- 
ant the  possession  of  the  whole  of  said  tract  of  land  under 
said  deed  and  mortgage." 

That  prior  to  September  27,  1850,  Eichard  White,  one  of 
said  plaintiffs,  and  his  then  wife,  Caroline  White,  who  was 
the  mother  of  the  other  plaintiffs  aforesaid,  claimed  a  tract 
of  six  hundred  and  forty  acres  of  land  that  included  the 
premises  in  controversy.  But  that  said  Caroline  departed 
this  life  on  the  twenty-sixth  of  September,  1850.  That  said 
Eichard  White,  on  the  tenth  of  November,  1859,  elected  to 
to  take,  and  did  take,  the  south  half  of  said  tract,  contain- 
ing three  hundred  and  twenty  acres,  being  the  south  half  of 
the  said  parcel  known  as  the  "White  Donation  Claim." 
And  the  said  Eichard  White,  for  himself  and  the  heirs  of 
said  Caroline,  abandoned  the  premises  in  controversy. 

That  after  defendants'  said  purchase,  said  Eichard  White, 
on  the  twenty-second  of  September,  1862,  by  means  of  false, 
fraudulent  and  ex-parie  affidavits,  procured  a  donation  cer- 
tificate, for  the  whole  six  hundred  and  forty  acres,  -to  be 
issued  to  him  and  to  the  said  Caroline  White,  and  after- 
wards, and  by  means  aforesaid,  procured  a  patent  to  be 
issued,  granting  the  south  half  of  said  tract  to  said  Eichard, 
and  the  said  north  half  to  the  said  heirs  of  said  Caroline 
White. .  That  this  defendant,  on  the  sixteenth  of  February, 
1863,  commenced  a  suit  in  this  court  against  these  plaintiffs, 
setting  up  the  foregoing  facts  as  cause  of  suit,  and  said 
plaintiffs  were  duly  served  with  process  therein,  and  such 
proceedings  were  therein  had;  that  this  court,  on  the  twenty- 
secQnd  day  of  December,  1863,  rendered  a  decree  therein 
decreeing  against  these  plaintiffs:  ''That  all  benefit  and  ad- 
vantage of  said  certificate,  or  any  patent  that  may  be  issued 
in  pursuance  thereof,  be  vested  in  plaintiff  (this  defendant 
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meaning),  and  that  said  certificate,  or  any  patent  that  may 
he  issued  in  pursuance  thereof,  he  wJjudged  void  and  of  no 
effect  as  to  said  plaintiff  (meaning  this  defendant),  and  that 
said  plaintiff  (meaning  this  defendant)  be  adjudged  to  be 
the  absolute  owner  of  said  land  in  fee,  and  that  said  defend- 
ants (these  plaintiffs  meaning)  be  adjudged  to  haye  no  right 
thereto  or  therein."  The  answer  prajs  that  plaintiffs  be 
compelled  to  convey  to  defendant  the  premises;  that  any 
color  of  title  which  plaintiffs  may  have  in  the  premises,  be 
decreed  to  be  held  for  the  benefit  of  the  defendant,  and  the 
answer  concludes  with  the  prayer  for  general  relief. 

The  plaintiff  moved  to  strike  out  a  part  of  the  answer,  in- 
cluding copies  of  affidavits  and  of  divers  other  papers  used 
and  filed  in  the  surveyor-general's  office,  which  were  annexed 
to  and  declared  to  be  made  a  part  of  the  answer. 

The  court  held  that  some  of  the  matters  embraced  in  the 
motion  were  statements  of  fact  material  to  the  defense  set 
up,  and  for  that  reason  overruled  the  motion;  but  ex- 
pressed the  opinion  that  if  the  motion  had  pointed  to  the 
copies  alone,  the  motion  should  be  granted,  and  that  setting 
forth  in  the  pleadings  such  copies,  or  any  other  matter  that 
is  merely  evidence,  is  an  inconvenient  and  troublesome  prac- 
tice not  authorized  by  the  Code. 

The  plaintiff  demurred  to  all  that  part  of  the  answer  that 
precedes  the  allegations  in  regard  to  a  former  suit,  that  it 
"does  not  constitute  a  defense  in  equity;"  and  to  so  much 
as  relates  to  the  former  suit,  "that  it  does  not  constitute  a 
suit  or  defense  in  equity,  and  if  pleadable  at  all  is  pleadable 
in  law;"  and  that  the  facts  there  set  forth  are  the  same  facts 
stated  in  the  first  mentioned  part  of  the  answer. 

By  the  Court,  Upton,  J.  If  the  decree  that  the  defendant 
sets  up  is  effective  to  confer  the  legal  title  on  the  defendant 
at  the  present  time,  the  decree  is  a  good  defense  at  law,  and 
it  is  ui)on  this  idea  that  the  plaintiffs'  counsel  claims  that 
the  first  part  of  the  answer  is  bad,  being  an  attempt  to  set 
up  both  an  equitable  and  legal  defense  at  the  same  time. 
If  one  have  a  good  defense  at  law,  he  cannot  be  heard  to  set 
up  An  equitable  defense.     It  is  a  sine  qua  non  in  an  equit- 
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able  defense,  that  the  plaintiff  has  no  defense  at  law.  I  am 
of  opinion  that  the  decree  is  not  available,  as  conferring 
the  legal  title,  or  as  a  good  defense  at  law.  It  was  within 
the  power  of  the  court  in  the  former  suit  to  have  compelled 
the  parties  who  are  now  plaintiffs  to  execute  conveyances, 
but  the  decree  stops  short  of  that.  The  decree  seems  to 
be,  in  fact,  somewhat  vague  if  not  contradictory  in  itself ; 
for  it  directs  that  the  certificate  or  any  patent  issued  in 
pursuance  thereof  be  adjudged  void  and  of  no  effect.  The 
theory  of  cases  where  equity  has  relieved  a  rightful  claimant 
under  a  patent  issued  to  a  wrong  party,  is,  that  such  patent 
is  effective  to  pass  the  title  from  the  United  States, — ^but 
the  patentee  is  held  to  be  a  trustee  for  the  benefit  of  the 
rightful  claimant.  The  case  made  by  the  answer  wftrants 
the  defendant,  if  he  can  now  show  that  he  is  entitled  to  the 
premises,  in  asking  to  have  the  decree  reformed  for  the 
purpose  of  enabling  him  to  obtain  the  legal  title.  The 
material  facts  sta'^ed  as  new  matter  in  that  part  of  the 
answe^  that  precedes  the  statement  of  a  foimer  suit,  are 
those  upon  which  the  former  suit  is  based,  and  are  material 
and  necessary  to  be  set  out  in  some  form  in  his  present 
answer,  if  the  defendant  would  show  a  case  in  the  nature  of 
a  bill  of  review  or  bill  to  reform  the  decree.  These  state- 
ments of  fact,  with  the  allegations  in  regard  to  the  former 
suit,  should  all  be  taken  as  constituting  but  one  defense. 

The  demurrer  was  overruled  and  the  plaintiff  filed  a 
replication  putting  in  issue  much  of  the  new  matter  alleged 
in  the  answer,  and  stating  that  said  Bichard  White  had  no 
authority  to  bind  the  other  plaintiffs  by  his  alleged  aban- 
donment of  the  premises. 

The  answer  was  filed  on  the  17th  of  May,  1869.  A  repli- 
cation was  filed  May  19. 

At  the  October  term,  1869,  the  defendant  filed  an  affidavit 
showing  that  said  S.  P.  Soule  resides  in  Washington  Terri- 
tory; that  in  August  last  the  defendant  sent  to  said  Soule  a 
blank  deed  to  be  executed  by  Soule  for  the  purpose  of  con- 
veying to  the  defendant,  in  fee,  the  premises  embraced  in 
the  mortgage ;  that  on  the  day  of  filing  the  affidavit  the  de- 
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fendant  had  learned  for  the  first  time  that  the  deed  was 
executed  and  delivered.  And  the  defendant  moved  the 
court  for  leave  to  file  a  supplementary  answer.  The  plaintiff 
opposed  the  motion.  The  leave  being  granted,  the  de- 
fendant filed  a  supplementary  answer,  setting  up  that  for 
the  purpose  of  saving  the  expense  of  a  foreclosure  of  the 
mortgage,  said  Samuel  P.  Soule  and  his  wife  conveyed  said 
premises,  in  fee,  to  this  defendant  on  the  6th  of  September, 
1869. 

On  the  trial  the  only  material  question  of  fact  upon  which 
the  evidence  was  conflicting  or  doubtful,  was  the  date  of  the 
decease  of  Caroline  White,  the  wife  of  the  plaintiff  Richard, 
and  the  mother  of  the  other  claimants.  The  evidence  estab- 
lishes The  fact  that  her  decease  took  place  on  the  25th  or 
26th  day  of  September,  1850,  either  one  or  two  days  before 
the  passage  of  the  donation  act.  The  evidence  shows  tliat 
Richard  White  and  his  said  wife  settled  upon  640  acres, 
including  the  land  in  controversy,  in  1844,  and  resided 
upon  it  and  cultivated  a  portion  of  it,  up  to  the  time  of  the 
wife's  death ;  and  that  Richard  White,  with  his  children, 
continued  to  reside  in  the  same  house,  situated  on  the 
south  half  of  the  640  acres  up  to  1855  or  1856.  Richard 
White  filed  a  notification  for  himself  and  his  wife's  heirs 
December  9,  1852,  claiming  the  whole  640  acres.  He 
was  afterwards  advised  that  he  could  not  hold  more  than 
320  acres,  in  consequence  of  his  wife  having  died  before  the 
passage  of  the  donation  law ;  and,  if  compelled  to  select,  he 
preferred  the  south  half. 

At  the  land  office  an  indorsement  was  written  on  the  noti- 
fication previously  filed  by  him,  in  the  following  words  : 

"To    C    R.    Gardiner,     Surveyor-General   of  Oregon: 

Being  reduced*  to  320  acres,  in  consequence  of  the  death  of 

my  wife  before  the  27th  of  September,  1850,  I  desire  to 

retain  the  south  half  of  my  original  claim. 

Salem,  Nov.  10,  1859. 

Richard  White." 

Said  Richard  White  testified  on  the  trial  that  the  indorse- 
ment was  written  by  the  surveyor-general  without  White  s 
request,  and  being  advised  by  the  surveyor-general  that  it 
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was  necessary  for  him  to  sign  it,  he  did  so,  knowing  but 
little  about  his  rights  or  the  nature  or  effect  of  the  indorse- 
ment. 

Soule  and  his  wife  settled  upon  the  north  half  March 
27,  1855,  filed  a  notification  and  settler's  oath  May  31, 
1855,  preliminary  proof  March  21,  1856,  and  final  proof 
April  1,  1859.  Soule  and  wife  deeded  to  the  defendant, 
Nov.  17,  1860,  one  part,  and  mortgaged  the  residue,  and 
let  the  defendant  into  possession  of  the  whole  June  8, 
1858.  Soule  was  notified  at  the  time  of  his  settlement  by 
the  plaintiffs  that  the  land  was  claimed  by  them.  January 
3,  1861,  an  order  was  made  at  the  land  office,  that  said 
Soule  appear  and  show  cause  why  a  certificate  should  not 
issue  to  Bichard  White  and  the  heirs  of  Caroling  Wfiite. 

It  does  not  appear  that  either  the  defendant  or  Soide  was 
notified  of  the  order.  Proceedings  were  taken  at  the  land 
office,  upon  the  notification  filed  by  White  on  December  9, 
1852,  which  resulted  in  a  certificate. issued  September  22, 
1862,  to  Bichard  White,  for  the  south  half  of  the  claim, 
and  to  the  heirs-at-law  of  Caroline  White,  for  the  premises 
in  controversy,  which  certificate  was  followed  by  a  patent, 
issued  September  11,  1865. 

The  case  was  argued  and  submitted  for  final  determina- 
tion, on  the  pleadings  and  proofs. 

Upton,  J.,  filed  the  following  opinion: 

Before  examining  Tfhat  I  deem  the  merits  of  the  case,  it 
is  proper  to  refer  to  some  points  that  arose  in  the  course  of 
the  trial. 

The  deposition  of  Dr.  Barclay  was  taken,  out  of  court, 
before  the  trial.  He  deposed  that  Mrs.  Caroline  White 
departed  this  life  on  the  twenty-sixth  of  September.  That 
he  noted  the  day  of  her  death  in  his  medical  day-book,  in 
these  words:  "Mrs.  White  died  this  morning."  The  answer 
was  objected  to  as  incompetent  and  not  the  best  evidence. 
On  cross-examination,  he  deposed  in  answer  to  interroga- 
tions, '* I  have  examined  the  memorandum  this  morning." 
"  Without  looking  at  the  memorandum,  I  could  have  stated 
the  fact,  but  could  not  state  the  day  of  the  month."     ''I 
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examined  the  memorandam  some  years  ago,  when  a  witness 
in  the  same  matter,  and  have  always  recollected  the  day  and 
date  since  that  time." 

The  witness  presented  the  book  to  the  plaintiff's  attorney 
at  the  time  the  deposition  was  taken. 

On  re-direct  examination,  the  witness  deposed:  **I  made 
the  memorandum  on  the  day  of  the  occurrence.  Since  ex- 
amining it,  I  know  that  the  death  occurred  on  the  twenty- 
sixth  of  September,  1850." 

The  plaintiffs  now  move  to  suppress  the  deposition,  be- 
cause of  the  witness  having  looked  at,  and  quoted  from,  a 
memorandum  that  is  not  now  produced. 

I  think  the  motion  to  suppress  the  deposition  should  not 
be  sustained.  If  the  book  had  not  been  produced,  the  rea- 
sons for  the  motion  would  have  been  much  stronger.  Since 
the  taking  of  the  deposition,  the  production  of  the  book  is 
within  the  power  of  either  party;  and  the  cross-examiner 
has  had  an  opportunity  to  inspect  it.  The  quotation  from 
the  book  was  not  competent  evidence,  but  it  was  not  asked 
for  by  either  party.  This  parol  evidence  of  the  contents 
should  be  rejected,  but  there  is  no  good  ground  for  sup- 
pressing the  whole  deposition.  The  fact  that  a  witness  has 
refreshed  his  recollection  by  examining  a  memorandum 
recently  before  taking  the  stand,  may  go  to  the  credibility 
of  his  statements,  and  is  a  proper  matter  of  cross-examina- 
tion, but  it  does  not  render  him  incompetent. 

The  objection  to  the  supplementary  answer,  which  the 
defendant  has  been  permitted  to  file,  would  be  of  more 
weight,  if  the  plaintiffs  had  shown  that  they  had  been  misled, 
or  taken  by  surprise.  No  objection,  that  the  previous  con- 
veyance from  Soule  and  wife  was  a  mortgage  and  not  an  ab- 
solute deed,  seems  to  have  been  made  in  the  previous  suit, 
nor  on  the  demurrer  in  this  suit,  nor  until  after  leave  was 
asked  to  file  the  supplementary  answer.  The  mortgage  on 
the  one  part  of  the  premises,  accompanied  by  delivery  of 
possession,  seems  to  have  been  treated  by  all  parties  as  if 
it  was  a  conveyance  in  fee.  The  defendant,  from  the  first, 
had  an  unconditional  conveyance  of  one  part  of  the  subject 
matter  of  the  suit,  and  as  an  unconditional  conveyance  of 
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the  other  part  has  taken  the  place  of  the  mortgage  pending 
the  suit,  I  think  it  is  beyond  question  that  leave  to  file  the 
answer  was  properly  granted. 

As  to  the  alleged  abandonment.  If  the  plaintiffs  ever 
became  entitled  to  the  land,  it  is  not  important  whether  or 
not  Bichard  White  once  believed  that  he  and  the  other 
plaintiffs  were  not  entitled,  or  whether  he  once  abandoned 
the  intention. of  prosecuting  their  claim;  for  that  would  not 
divest  him  of  a  title  actually  acquired,  much  less  would  it 
divest  the  other  plaintiffs.  If  the  plaintiffs  were  persons 
entitled  to  claim  a  donation  under  the  donation  law,  the  legal 
title  vested  in  them  on  the  passage  of  the  act,  and  not  at 
a  subsequent  time.  (13  Pet.  499.)  If  they  ever  had  the 
legal  title,  the  evidence  fails  to  show  that  it  has  been 
divested  by  abandonment. 

The  objections  made  to  the  mode  of  proofs  and  other 
preliminary  steps  taken  by  White,  in  the  land  department, 
are  of  no  force,  because  the  patent  proves  the  regularity  of 
all  preliminary  proceedings.  HoofnagU  v.  Ander8(y>i  (7 
Wheat.  214.) 

The  case  on  its  merits  presents  but  two  or  three  questions 
for  consideration : 

Urst.  Did  the  settler,  whose  wife  had  died  before  the 
passage  of  the  donation  law,  and  the  children  of  the  deceased 
wife,  become  entitled  to  the  three  hundred  and  twenty  acres 
known  as  the  wife's  share? 

Second,  If  they  did  not,  and  were  persons  not  author- 
ized to  take  the  donation,  is  the  defendant  in  an  attitude  to 
raise  the  question  of  disqualification  ? 

Third.  Is  it  competent  in  this  proceeding,  to  reform  the 
decree  rendered  in  the  former  suit  ? 

The  first  of  these  questions  was  substantially  determined 
by  the  supreme  court  of  the  territory  of  Oregon,  in  the  case 
of  Ford  V.  Kejinedy,  1  Or.  166.  The  granting  clause  of  the 
donation  act  relied  upon  by  the  plaintiffs,  is  in  these  words, 
''And  in  aH  cases  where  such  married  persons  have  complied 
with  the  provisions  of  this  act,  so  as  to  entitle  them  to  the 
grant,  as  above  provided,  whether  under  the  late  provisional 
government  of  Oregon,  or  since,  and  either  shall*  have  died 
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before  patent  issues,  the  survivor  and  children  or  heirs  of 
the  deceased,  shall  be  entitled  to  the  share  or  interest  of 
the  deceased  in  equal  proportions."  That  court  said,  "  The 
right  to  take  donations  under  that  section,  is  restricted  to 
persons  now  residing  in  said  territory,  or  who  shall  become 
residents  thereof,  on  or  before  the  first  day  of  December, 
1850.  *  Such,'  then,  in  that  clause  of  the  act,  relates  to  the 
foregoing,  as  well  as  to  the  other  qualification^  of  grantees 
under  that  section,  and  makes  the  clause  mean  as  if  it  read, 
*In  all  cases,  married  persons  now  residing  in,  or  who 
shall  become  residents.'"  The  court  refused  to  give  the 
act  a  retro-active  eflfect,  or  to  adjudge  a  grant  to,  or  a  title 
in,  persons  who  died  before  the  passage  of  the  act. 

The  facts  of  the  present  case  differ  from  those  in  Ford  v. 
Kennedy y  in  that  the  husband,  as  well  as  the  wife  in  that 
case,  died  before  the  passage  of  the  act.  But  if  the  princi- 
ple there  announced,  is  correct,  it  is  fatal  to  the  position 
here  taken  by  plaintiffs'  counsel,  because,  unless  the  law 
can  have  a  retro-active  effect,  the  donee,  being  a  ''single 
man"  on  the  day  the  act  passed,  and  not  since  married, 
within  the  period  allowed  for  taking  a  claim,  is  limited 
by  the  terms  of  the  act  to  320  acres. 

The  soundness  of  the  principle  there  announced,  is  at- 
tacked by  the  plaintiffs'  attorney,  whose  argument  displays 
great  care  and  research  in  the  examination  of  the  subject. 
He  claims  that  the  donation  law,  both  in  spirit  and  by  its 
terms,  recognizes  rights  acquired  under  and  sanctioned  by 
the  provisional  government,  and  that  the  supreme  court  fell 
into  an  error  by  not  giving  sufficient  consideration  to  the 
expression,  **  Whether  under  the  late  provisional  govern- 
ment or  since,"  and  to  the  situation  and  condition  of  the 
territory  and  its  inhabitants,  at  the  time  of  the  passage  of 
the  act.  With  that  opinion  standing  as  the  decision  of  the 
supreme  court,  it  would  be  supererogation  for  this  court  to 
enter  into  the  subject  further  than  to  say,  that  the  reason- 
ing of  the  plaintiffs'  counsel  does  not  present  that  certainty, 
and  that  clear  conviction  of  error,  in  the  prior  adjudication 
of  the  point,  that  warrants  a  circuit  court,  in  departing  so 
far  from  the  rule,  slave  decisis^  as  to  disregard  what  seems  to 
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haye  been  confemporaneous  construction  by  the  land  depart- 
ment, as  well  as  the  decision  of  the  highest  tribunal  of  the 
territory,  and  to  be  in  accord  with  the  position  announced 
by  the  supreme  court  of  the  United  States,  in  the  case  of 
Lownsdale  v.  Farrish^  21  How.  290.     If  this  question  is  still 
open  to  examination,   its  review  should    be  had  in  the 
supreme  court,  either  of  this  state,  or  of  the  United  States. 
The  second  question  refers  to  the  right  of  the  defendant 
to  raise  the  question  of  the  plaintiffs'  disqualification.  There 
is  a  class  of  cases  where  land  has  been  erroneously  granted 
by  the  United  States  land  department  to  persons  not  quail- 
fied  according  to  the  terms  of  the  acts  of  congress,  in  which 
third  persons  claiming  the  same  lands,  as  having  been  srib- 
sequenSy  acquired,  have  been  denied  the  right  to  plead  the 
disqualification,  upon  the  principle  that  it  is  a  matter  be- 
tween the  patentee  and  the  government  only.      (Moore  v. 
WUMman,  13  Cal.  478;  Ikrry  v.  Megerle,  24  ib.  609;  Curie 
T.  Burrd,  3  Sneed,  62.)    For  the  purposes  of  this  case,  it 
may  be  assumed  that  if  the  defendant  had  no  right  to  or  in- 
terest in  the  land,  when  it  was  granted  to  the  plaintiffs,  the 
defendant  cannot  raise  the  question  of  qualification  or  dis- 
qualification. But  if  the  defendant  then  had  a  right  to  claim 
it,  he  may  be  heard  to  defend  the  right;  and  if  the  plaintiffs 
were  not  persons  qualified  to  claim  under  the  donation 
law,  his  standing  upon  this  question  depends  on  his.  relation 
to  the  land  at  the  time  it  was  granted  to  the  plaintiffs.     As 
has  been  before  remarked,  the  donation  act  being  in  words 
of  present  grant,  operated  to  convey  the  title  at  the  time  of 
its  passage  to  the  person  possessing  the  prescribed  qualifi- 
cations and  then  settled  upon  the  lands;  but  one  not  quali- 
fied took  nothing  by  his  actual  sdUement  and  cuUivation, 
Whatever  color  of  title  passes  to  such  unqualified  claimant 
by  virtue  of  a  decision  in  his  favor,  he  derives  from  the 
action  and  decision  of  the  agents  of  the  government  in  the 
land  department.     In  thittcase  the  certificate  was  not  is- 
sued, and  the  record  discloses  no  decision  made,  until  Sep- 
tember 22,  1862.    If  the  plaintiffs  were  not  within   the 
provisions  of  the  act,  they  acquired  no  color  of  title  until 
that  time.     The  land  up  to  that  time  was  government  land, 
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if  the  plaintiffs  were  disqualified.  If  the  defendant's  grantor 
lawfully  settled  upon  the  premises  before  it  had  been  granted 
to  another  by  the  department,  and  before  it  was  claimed  by 
a  qualified  settler,  his  settlement  and  cultivation  immedi- 
ately gave  him  an  interest.  {Doll  v.  Meador,  16  Cal.  295 : 
12  How.  76/  13  Pet.  499.) 

His  settlement  being  made  before  the  certificate  issued, 
if  the  certificate  was  improperly  issued  to  another,  the  de- 
fendant became  so  connected  with  the  title  as  to  be  author- 
ized to  attack  the  certificate  and  the  patent,  if  one  was 
improperly  issued. 

The  remaining  proposition  involves  a  question  of  practice 
upon  which  but  few  precedents  are  to  be  found,  arising 
since  the  enactment  of  state  codes  dispensing  with  bills 
of  review.  By  our  code,  §377,  whatever  subject  matter 
could  formerly  have  been  presented  by  any  of  the  various  for- 
mal chancery  bills,  may  now  be  presented  by  an  "original 
suit."  And  if  the  subject  matter  constitutes  a  defense^ 
by  §§  72  and  93,  it  may  now  be  presented  by  an  answer. 

Under  the  equity  practice,  a  party  claiming  what  is 
claimed  by  the  defendant  in  this  case,  would  have  lesorted 
to  the  circuitous  method  of  filing  a  bill  of  review,  or  a  bill 
in  the  nature  of  a  bill  of  review;  (1  Paige,  200;  Coop.  Eq. 
PI.  73;  2  John.  Ch.  R.  488;)  and  of  enjoining  the  action  at 
law  until  he  could  be  heard  in  equity. 

The  former  decree  was  rendered  on  the  twenty-second  of 
December,  1863,  and  the  patent  was  issued  to  the  plaintiffs 
September  11,  1865.  If  there  was  not  such  error  or  omis- 
sion, in  the  rendition  or  entering  of  the  decree  as  would 
sustain  a  bill  of  review,  the  defendant  being  cestui  que  trust 
of  the  premises,  and  without  any  other  means  of  obtaining 
the  legal  title  or  other  means  of  defending  himself  against 
tbe  acts  of  his  trustees,  would  have  been  allowed  to  file  his 
supplemental  bill,  setting  up  the  issuing  of  the  patent. 

The  plaintiffs  should  hnve  a  db^ree  for  the  parcel  of  land 
not  embraced  in  defendant's  cleeds,  and  the  defendant 
should  be  decreed  the  residue  of  the  premises.  And  the 
decree  of  December  22,  1863,  should  be  so  reformed  as  to 
declare  the  patentee,  to  that  extent,  a  trustee  for  this  plaint- 
iff, and  the  trustee  should  be  compelled  to  convey. 
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CiBCurr  Court  of  Washington  County,  October  Term,  1869. 

WM.  WHITE  V.  J.  W.  THOMPSON,  NORMAN  MARTIN  and 

BRIDGWATER. 

BeouiiAb  Pbocebb  Pbotectb  an  Officbb.— :An  attachment  issued  on  an  in- 
sufficient affidavit  will  protect  the  officer  who  served  it,  but  not  the 
party  and  justice  of  the  peace  who  caused  it  to  issue. 

Jusncs's  Docket  Entries. — ^When  a  judgment  is  attacked  collaterally,  a  court 
will  not  look  outside  the  record  to  learn  that  the  appointment  of  a  special 
constable  was  not  properly  made. 

Effect  of  AppsASiNa. — When  a  docket  entry  shows  that  the  defendant  ap- 
peared, and  does  not  show  that  the  appearance  was  special,  parol  evi- 
dence will  not  be  heard  to  attack  the  judgment  collaterally. 

Idem. — ^Withdrawing  defendant's  appearance  does  not  oust  jurisdiction  of 
the  person. 

ExEKPTiON  FBOM  EXECUTION. — Property  cannot  be  recovered  as  exempt  from 
execution  '*  unless  selected  and  reserved  by  the  judgment  debtor,  or  his 
agent,  at  the  time  of  the  levy  or  within  a  reasonable  time  after  the  levy 
shall  be  known  to  him. 

Idem. — When  the  constable  was  about  to  levy  on  wheat,  and  the  defendant 
asked  him  to  levy  on  the  defendant's  team,  in  place  of  the  wheat,  claim- 
ing no  exemption,  the  levy  is  good. 

Acnox  for  damages  for  the  taking  and  detention  of  a  pair 
of  horses,  the  property  of  the  plaintiff. 

The  answer  defends,  on  the  ground  that  the  property  was 
taken  under  an  attachment,  issued  by  the  defendant,  Martin, 
who  was  a  justice  of  the  peace,  in  an  action  for  $29,  com- 
menced before  him  by  defendant,  Thompson,  against  this 
plaintiff,  and  was  delivered  to  and  served  by  defendant, 
Bridgwater,  who  wass  pecially  appointed  by  the  justice,  to 
serve  the  attachment;  and  alleges  that  eleven  days  after  the 
seizure,  Thompson  obtained  judgment  in  the  action  and 
issued  execution,  and  Bridgwater,  being  specially  appointed 
for  that  purpose,  levied  upon,  and  from  that  time  held,  the 
property  on  an  execution. 

The  replication  denies  that  the  court  had  jurisdiction  of 
the  person  of  the  defendant,  jurisdiction  to  issue  the  attach- 
ment, under  the  judgment,  or  to  issue  the  execution;  and 
denies  that  the  attachment  was  duly  or  regularly  issued, 
and  makes  the  same  denials  in  regard  to  the  execution. 
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The  justice's  docket  was  introduced  in  evidence,  which 
contains  the  following  entry :  *  *  H.  Jackson,  having  appeared 
as  attorney  for  the  defendant,  made  and  filed  a  motion  to 
discharge  the  attachment  above  stated.  Said  motion  being 
denied,  the  defendant  withdrew." 
The  affidavit  for  attachment  was  as  follows: 
**  In  justice's  court,  before  Norman  Martin,  for  the  pre- 
cinct of  Wapatoo,  state  of  Oregon,  county  of  Washington. 

''J.  W.  Thompson    1 

V. 

"William  White. 

''J.  W.  Thompson,  the  plaintiff  above  named,  being  duly 
sworn,  says: 

1.  ''That  a  sufficient  cause  of  action  exists  in  his  favor 
against  the  defendant,  William  White,  the  grounds  of  which 
appear  in  the  sworn  complaint  hereunto  annexed,  all  the 
statements  contained  in  which  are  true  to  the  knowledge  of 
this  deponent. 

2.  That  the  defendant  is  about  to  convey  away  and  dis- 
pose of  his  personal  property  in  such  a  manner  as  thereby 
to  defraud  his  creditors  of  their  just  and  lawful  dues. 

3.  That  the  said  plaintiif  has  commenced  an  action  in  this 
court  by  issuing  the  summons  hereto  annexed  against  said 
William  White,  upon  the  cause  of  action  above  annexed." 

Subscribed  and  sworn,  etc. 

The  affidavit  was  not  annexed  to  the  complaint  or  sum- 
mons. The  evidence  shows  that  said  White  (then  defend- 
ant) was  a  farmer  at  the  time  his  team  was  levied  upon. 
That  the  acting  constable,  Bridgwater,  was  about  to  levy 
on  a  quantity  of  wheat,  but  said  White,  desiring  to  use  the 
wheat,  requested  the  constable  not  to  take  it,  but  to  levy  on 
something  else  instead.  Thereupon  the  constable  took  the 
horses  in  White's  presence,  and  without  objection.  Parol 
evidence  was  offered,  to  show  that  the  defendant's  appear- 
ance in  the  original  action  was  special.  Both  the  iittach- 
ment  and  execution  were  regular  on  their  face. 

H.  Jacksoriy  for  the  plaintiff,  claimed  that  the  appearance 
in  the  original  action  was  special,  and  did  not  confer  juris^ 
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diction  of  the  person,  so  as  to  enable  the  court  to  render 
judgment  on  the  merits,  after  the  defendant  withdrew;  that 
the  defendant  should  show  a  case  within  sec.  120,  p.  605  of 
the  Code,  to  authorize  a  special  constable;  that  the  affidavit 
was  insufficient;  and  that  the  property  was  exempt  from 
execution. 

W,  D,  Hare^  for  the  defendant. 

The  writ  protects  the  officer.  The  appearance  of  the  de- 
fendant is  shown  by  the  docket,  and  does  not  appear  to  be 
special.  The  levy  on  the  horses  was  made  at  this  plaintiff's 
request.  He  did  not  demand  the  property  as  exempt. 
(Code  sec.  279.)  The  affidavit  for  attachment  is  colorable, 
and  sufficient  to  give  jurisdiction. 

Upton,  J.    The  following  rulings  were  made  in  the  case : 

The  affidavit  for  the  attachment  was  insufficient  to  confer 
Jxirisdiction  to  issue  the  writ. 

The  writ  of  attachment  is  regular  on  its  face,  and  protects 
the  officer  when  sued  for  damages  only. 

The  order  appointing  Bridgwater  to  serve  process  is  in 
the  form  prescribed  by  sec.  120  of  the  justice's  act.  The 
court  had  jurisdiction  to  pass  upon  the  necessity  of  the  ap- 
pointment, and  has  made  such  record  as  the  law  requires. 
"When  a  court  has  acquired  jurisdiction  and  is  acting  within 
it,  error  will  not  be  presumed. 

There  being  no  fraud  alleged,  parol  evidence  is  not  admis- 
sible to  dispute  the  docket  of  the  justice  of  the  peace,  or  to 
so  explain  it  as  to  make  it  import  a  want  of  jurisdiction, 
when  on  its  face  it  imports  jurisdiction  of  the  person. 

The  docket  entry  is  evidence  that  the  defendant  appeared 
in  the  cause,  and  the  appearance  is  equivalent  to  service  of 
summons.  The  defendant's  withdrawal  from  the  cause  did 
not  oust  the  jurisdiction.  The  court  had  jurisdiction  to 
render  judgment  and  issue  the  execution. 

A  void  attachment,  although  regular  on  its  face,  does  not 
protect  the  defendants  Thompson  and  Martin. 

Property  can  not  be  claimed  as  exempt  from  execution, 
-unless  "selected  and  reserved  by  the  judgment  debtor  or 
his  agent  at  the  time  of  the  levy,"  or  before  sale  and  within 
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a  reasonable  time  after  the  levy  shall  be  known  to  him.  It 
is  too  late,  for  one  knowing  of  the  levy  from  the  first,  to  set 
up  the  claim  after  sale.     (Code  sec.  279.) 

The  plaintiff  should  recover  from  the  defendants  Thomp- 
son and  Martin  for  the  detention,  from  the  time  of  the 
seizure  of  the  property  to  the  levy  of  the  execution. 

The  plaintiff  had  a  verdict  for  124.00. 


Circuit  Court  for  Multnomah  County,  November  Term,  1869. 
B.  S.  BOYDSTON  v.  J.  S.  GILTNEB. 

Pleading. — The  complaint -contained  the  following  statement:  "The  frac- 
ture was  a  simple  fracture,  and  one  that  could  easily  have  been  reduced 
and  caused  to  heal  and  become  strong  by  a  surgeon  of  ordinary  skill,  by 
ordinary  diligence  and  care,"  and  the  statement  is  not  denied  by  the 
answer."  Heldt  that  it  is  admitted  that  the  fracture  is  a  simple  fracture, 
but  the  statement  that  the  injury  could  have  been  cured,  etc.,  is  a  con- 
clusion, and  is  not  to  be  deemed  admitted. 

EzpBBT. — Opinion. — ^A  medical  expert  was  not  permitted  to  give  his  opinion 
in  regard  to  the  skill  of  the  defendant,  but  was  allowed  to  state  how 
[with  what  degree  of  skill]  the  defendant  performed  a  certain  surgical 
operation.     WULvams  v.  Poppleton,  referred  to. 

SuBOEON,  DiscBETioN  OF. — If  a  surgeou  purposely  refracture  a  broken  arm 
without  informing  the  patient  of  the  nature  of  the  operation,  it  does  not 
follow  from  that  fact  alone  that  he  was  guilty  of  bad  surgery. 

Gboss  Ionobance. — But  if  the  arm  was  refractured  by  the  defendant  because 
of  gross  ignorance  or  the  want  of  ordinary  care  or  skill,  that  act  of  itself 
renders  the  defendant  liable. 

CoMPBOMiBE  Yebdict. — Jurors  not  to  compromise  in  this  class  of  cases  con- 
trary to  the  indiyidua]  juror's  conyictions  of  the  truth. 

The  complaint  alleges  that  the  bones  of  plaintiff's  right 
arm  were  broken  about  midway  between  the  wrist  and  the 
elbow.  That  the  fracture  was  "a  simple  fracture,  and  one 
which  could  easily  have  been  reduced  and  caused  to  heal 
and  become  strong,  by  a  surgeon  of  ordinary  skill,  by 
ordinary  diligence  and  care."  That  the  defendant,  as  a 
physician  and  surgeon,  undertook  the  case  for  hire,  and  that 
the  plaintiff  strictly  followed  the  directions  of  the  defend- 
ant.    That  the  defendant,  '*by  reason  of  gross  ignorance. 
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carelessness  and  inattention  to  his  duties  as  surgeon,  en- 
tirely failed  to  treat  said -limb  with  ordinary  surgical  skill," 
and  by  reason  of  said  failure,  said  fracture  was  not  reduced 
and  said  bones  have  failed  to  unite,  "and  said  fore-arm  is 
crooked  and  deformed,  and  plaintiff  has  lost  the  use  of  said 
arm. 

The  complaint  sets  out  loss  of  time  and  expenses  incur- 
red; and  claims  $10,000  damages. 

The  answer  denies  want  of  cafe,  skill  and  diligence;  de- 
nies ignorance;  denies  that  plaintiff  followed  defendant's 
directions;  alleges  that  the  injury  was  treated  with  care, 
skill  and  diligence;  alleges  that  the  fracture  was  properly 
reduced  and  treated,  and  that  the  bones  of  the  arm  became 
firmly  and  properly  united,  and  that  in  that  condition  the 
plaintiff  was  discharged  from  defendant's  care,  and  that 
**the  plaintiff  did  not  in  divers  ways  and  at  divers  times  fol- 
low the  directions  of  the  defendant." 

The  replication  denies  the  new  matter  alleged  in  the  an^ 
swer. 


Logan,  Shattuck  &  Killing  for  the  plaintiff. 

Caples  &  Mordandy  for  the  defendant. 

The  case  coming  on  for  trial,  a  jury  was  impanneled,  and 
on  motion  of  the  defendant,  all  witnesses,  except  medical 
experts,  were  directed  not  to  be  present  at  the  examination 
of  other  witnesses. 

The  plaintiff,  B.  S,  BoydMon,  sworn : 

**My  arm  was  broken  about  the  middle  of  August,  1868. 
At  the  first  the  defendant  applied  a  splint.  *  *  *  The 
second  or  third  day  he  dressed  it  again  in  a  similar  manner. 
A  Uttle  more  than  three  weeks  after  the  injury,  defendant 
took  the  splint  off  at  his  office,  examined  the  arm  partic- 
ularly, and  said,  'It  has  commenced  to  heal.'  He  then 
did  it  up  in  a  hurry  and  went  away,  saying  he  would  be 
back  in  half  an  hour.  He  came  back  in  half  an  hour  and 
took  the  bandage  off;  the  arm  lying  along  on  the  table,  and 
the  hand  fell  over  on  to  the  palm.  I  said  to  him,  *Tou 
said  it  had  united.'    He  replied,    'It  was  just  stuck.'    I 
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was  under  defendant's  care  in  all  about  three  months.  At 
the  end  of  that  time  the  arm  was  in  the  condition  it  is  now." 
(The  arm  was  exhibited  to  the  jury;  its  present  condition 
was  thus  described  by  a  medical  expert) : 

"  The  injury  was  an  oblique  fracture  of  both  bones  of  the 
right  forearm  (f.lna  and  radius)  just  below  the  middle.  The 
fragments  have  united  in  a  deformed  or  crooked  condition. 
That  is,  the  superior  or  upper  end  of  the  inferior  or  lower 
fragment  of  the  tdtia  projects  backwards  and  slightly  up- 
wards— in  other  words,  overrides  the  upper  fragment  of  the 
same  bone  (the  ubm).  The  superior  or  upper  end  of  the 
lower  fragment  of  the  radivs  projects  a  little  forwards,  or  in 
technical  language  antei^iorily.  The  right  hand  is  consider- 
ably turned  inwards — or  protiated.  The  forearm  presents  a 
distorted  and  twisted  appearance,  with  somewhat  of  a  lump 
or  projection  on  the  back  of  the  seat  of  fracture. 

**The  union  is  probably  osseoiw  or  bony.  The  arm  is 
almost  as  strong — though  not  as  useful  as  prior  to  the  injury. 
The  injured  fore-arm  appears  about  three  fourths  of  an  inch 
shorter  than  the  other,  and  is  flexed  or  bent  forward  or 
inward  at  the  point  of  fracture;  the  direction  of  the  arm 
from  that  point  to  the  wrist  being  about  eight  degi*ees  from 
the  natural  position." 

The  plaintiff  testified  further:  '*I  followed  the  defendant's 
directions  as  to  the  treatment.  When  defendant  discharged 
me  he  took  the  splints  off,  helped  me  to  put  my  coat  on, 
and  said  'It  is  all  right.'  About  three  weeks  after  that  he 
looked  at  it;  he  said  *  It  is  crooked.'  I  told  him  it  was 
just  so  when  he  discharged  me.  He  told  me  to  come  to  his 
office.  By  his  advice  a  tin  straightener  or  splint  was  made 
and  applied,  in  order  to  render  the  arm  more  straight." 

Dr.  Waikhis,  testified:  "  Last  spring  I  saw  the  arm.  The 
radius  was  slipped-by  a  little  more  at  its  fracuturedends  than 
the  ulna.  I  think  the  ulna  was  united,  and  that  the  radius 
had  not  a  bony  union.  The  arm  was  somewhat  bent.  Or- 
dinarily the  bones  wiU  unite  in  six  or  eight  weeks.  There 
is  a  union  of  the  radius,  the  union  is  caHila^inous.  If  bony 
union  had  taken  place,  and  the  bone  became  solid,  a  steady 
train  would  not  displace  it  (so  as  to  cause  an    angle). 
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If  the  fracture  is  very  oblique  it  will  be  more  difficult  to 
keep  the  bones  in  place." 

Dr.  Chopman.teBili&ed:  "I  saw  the  plaintiffs  arm  nearly  a  ' 
year  ago;  it  was  crooked.  He  was  at  work,  but  had  not  a 
good  use  of  it.  My  mode  of  treating  such  a  fracture,  after 
reduction,  is  to  dress  it  in  splints,  putting  a  roller  bandage 
on  first,  then  splints  on  the  inner  and  outside  of  the  arm, 
and  bandage  outside  or  oyer  the  splints.'' 

Dr,  Wythe,  deposed:    "I  saw  the  arm  about months 

after  the  injury.     I  advised  that  it  be  broken  over  again." 

Burch,  Starr,  and  Hay,  each  testified  that  the  arm  was 
about  in  its  present  condition,  when  the  plaintiff  was  dis- 
charged from  treatment. 

The  defendant,  Ih\  J,  8.  GiUner. — ^Testified  in  his 
own  behalf.  ^'I  am  a  physician  and  surgeon.  I  was 
graduated  in  1836,  at  the  medical  college  of  Pennsylvania. 
When  called  to  treat  the  plaintiff,  I  reduced  the  fracture, 
and  applied  a  roller  bandage,  commenced  bandaging  at  the 
fingers,  and  carried  it  up  towards  the  elbow,  then  applied 
splints  on  the  inner  and  outer  side  of  the  fore-arm.  I  ap- 
plied a  compress  (made  by  wrapping  a  small  stick  with 
cloth)  on  the  inner  and  outer  side  of  the  arm,  under  the 
splints,  to  press  between  the  ulna  and  radius.  When  the 
splints  were  wrapped,  I  placed  the  arm  in  a  sling,  with  the 
hand  in  a  position  between  supination  and  pronation.  On 
the  morning  of  the  eighth  of  September,  plaintiff  came  to 
the  office,  and  the  bandages  were  loose.  I  examined  the 
arm;  the  fractured  parts  were  in  proper  position,  and  were 
as  when  the  fracture  was  first  reduced.  I  saw  him  on  each 
alternate  day  after  that.  On  the  twelfth  and  fourteenth  of 
September,  I  told  the  plaintiff  I  wanted  he  should  procure 
another  surgeon,  to  act  in  consultation  with  me;  that  I  was 
not  disposed  to  take  the  risk  of  a  prosecution.  He  said  that 
if  I  did  the  best  I  could,  I  should  not  be  responsible  for  the 
result.  I  took  off  the  wooden  splints  on  the  thirty-first  of 
October.  The  arm  was  then  straight,  and  in  proper  shape.  I 
then  dressed  it  again,  using  pasteboard  splints.  I  then  dis- 
charged the  plaintiff,  telling  him  to  wear  the  pasteboard 
splints  six  weeks.     Before  the  wooden  splints  were  taken 
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off,  plaintiff  told  me  he  had  removed  the  bandages,  because 
they  were  painful.  He  went  to  work  in  a  tin  shop  without 
my  knowledge.  Dr.  Wythe  being  consulted,  advised  with 
me,  the  support  made  of  tin.  The  ulna  and  radius  were 
both  frpctured,  the  latter  obliquely.  If  the  bones  had  been 
grown  together,  they  could  have  come  to  their  present  posi- 
tion without  a  refracture.  But  not  so,  if  they  had  been 
joined  by  a  bony  union.     I  follow  Gross'  system." 

Dr.  Chapman,  called  by  defendant,  testified:  "There  are 
cases  where,  although  the  bones  are  in  proper  position,  a 
bony  or  osseous  deposit  will  not  take  place.  The  first  union 
is  cartilaginous;  after  a  long  time  generally,  the  cartilaginous 
deposits  will  graduaUy  assume  an  osseous  character,  and  may 
in  time  become  bone." 

This  statement  was  objected  to,  and  the  plaintiff  moved 
to  strike  it  out,  on  the  ground  that  the  plaintiff  alleges, 
(which  the  answer  does  not  deny),  that  the  fracture  was 
simple,  and  the  injury  one  that  could  have  been  easily 
cured:  Hdd,  that  the  aUegation  that  the  fracture  was  a 
"simple  fracture,"  must  be  deemed  admitted,  but  the 
statement  that  the  injury  could  have  been  cured  by  ordinary 
care  and  surgical  skill,  is  the  statement  of  a  conclusion,  and 
cannot  be  treated  as  a  fact,  admitted  by  the  pleadings.  The 
motion  was  overruled. 

Dr.  Bodman,  testified:  "Absorption  may  take  place  after 
the  fractured  bone  has  united.  It  may  be  caused  by  too 
much  exercise,  by  physical  debility,  or  other  and  perhaps 
complicated  causes." 

Dr.  Loryea,  testified:  "A  proper  degree  of  excitement  in 
the  system  favors  the  secretion  and  deposit  about  the 
place  of  fracture,  of  plastic  osseous  matter,  that  afterwards 
takes  the  consistency  and  form  of  bone.  But  if  the  system 
becomes  too  much  excited,  amounting  to  inflammation,  the 
deposit  will  be  suspended.  If  the  excitement  ceases  and 
the  system  becomes  torpid,  that  will  also  suspend  such 
secretions.  My  opinion  is,  that  the  ulna  is  in  a  state  of 
osseous  union,  and  the  radius  in  a  state  of  cartilaginous  un- 
ion, and  that  it  is  probably  the  imion  of  the  two  bones  with 
each  other  that  now  prevents  the  ordinary  and  natural  mo- 
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tion  of  the  wrist.  What  union  there  is,  is  very  nearly  a 
bony  union.  When  the  niUricious  artery  is  injured,  ossifica- 
tion will  be  tardy." 

Bev.  Mr.  Myers,  sworn:  Corroborated  the  statement  of 
Dr.  Giltner  as  to  the  mode  of  dressing  the  arm  in  the  first 
instance.  And  testified  that  both  arms  appeared  of  the  same 
length  at  the  time  defendant  was  discharged  from  treatment. 

F.  M.  Grey,  testified:  "On  one  occasion,  when  the  defend- 
ant was  dressing  the  plaintiffs  arm,  the  plaintiff  said  he  had 
dreamed  and  hurt  his  arm  in  the  night.  And  that  the 
bandages  had  become  loose.  About  the  time  the  defend- 
ant was  discharged  the  arm  was  straight  and  of  the  same 
length  as  the  other.  When  the  defendant  looked  at  it  some 
weeks  after  that,  a  lump  was  on  it,  and  the  plaintiff  then 
said  *  it  was  straight  when  the  splints  were  taken  off,'  and 
that  the  lump  'had  come  since.'  " 

Dr.  B.  Glisan,  testified:  **I  have  been  acquainted  with  the 
defendant  and  his  practice  four  or  five  years.  I  once  saw 
him  amputate  a  f(5re-arm." 

Question. — '*Have  you  known  enough  of  his  practice  to  be 
able  to  judge  in  regard  to  his  skill  as  a  surgeon,  and  if  yes, 
what  is  your  opinion  on  that  subject?" 

The  question  was  objected  to  as  incompete%t  and  the  ob- 
jection sustained. 

Question. — **How  did  he  perform  the  surgical  operation 
you  have  witnessed  ?  " 

The  same  objection  was  made,  but  was  overruled,  and 
the  witness  answered: 

"He  performed  the  operations  skillfully."  Witness  con- 
tinued— "If  this  fracture  was  properly  reduced,  and  if  a  bony 
union  then  took  place,  the  parts  might  acquire  their  present 
position  by  a  re-fracture,  or  possibly  by  re-absorption  of  the 
osseous  deposit.     Cases  of  such  absorption  are  rare." 

Cross-examined. — After  a  firm  cartilaginous  union,  it  would 
not  be  likely  to  get  into  this  position,  but  if  the  union  was 
slight,  such  a  thing  would  not  be  very  uncommon  or  very 
improbable. 

Question. — "If  the  arm  had  not  been  reduced  or  dressed 
with  splints,  what  would  have  been  its  present  condition  ?" 

Answer. — "The  same  as  it  is  now." 


124  BOYDBTON  V.  GiLTNER. 

Mr.  Crouch,  testified :  ''About  the  tenth  of  January,  I  heard 
plaintiff  say  his  arm  was  getting  along  pretty  well,  and  that 
he  took  the  splints  off  because  they  hurt  him  while  turning 
the  crank  at  the  tin-shop." 

John  Kersher,  testified :  "In  March  I  heard  the  plaintiff  say 
he  took  tEe  splints  off  because  they  hurt  him  when  he  was 
at  work." 

Farrish  GUtner,  testified:  "When  the  defendant  took  the 
wood  splints  off,  he  told  the  plaintiff  he  ought  not  to  work 
for  some  time.  My  father  (the  defendant)  measured  both 
arms  at  that  time;  they  were  of  the  same  length." 

The  evidence  also  showed  that  the  plaintiff,  about  the 
time  or  soon  after  the  wood  splints  were  permanently  re- 
moved, commenced  to  exercise  the  arm  by  turning  a  light 
crank  of  a  machine  used  for  rimming  or  edging  small  tin- 
can  heads. 

The  plaintiff  testified  that  the  exercise  was  in  pursuance 
of  defendant's  advice  and  direction.  The  defendant  testified 
the  contrarv.  The  plaintiff  testified  that  he  wore  the  paste- 
board splints  after  his  discharge,  and  while  exercising,  for 
some  weeks,  and  that  he  wore  them  until  they  were  literally 
worn  into  fragments.  Several  medical  experts  were  ex- 
amined as  to^the  probability  of  the  present  condition  of  the 
arm  being  produced  without  a  perceptible  and  painful  re- 
fracture,  if  osseous  or  cartilaginous  union  had  once  taken 
place,  while  the  fractured  parts  were  in  apposition.  But  no 
very  decided  opinions  were  elicited  on  that  point. 

Upton,  J.,  in  charging  the  jury,  after  stating  the  issues 
made  by  the  pleadings,  explained  the  duties  and  liabilities 
of  physicians  and  surgeons,  substantially  as  in  the  case  of 
Heath  v.  Olisan  et  dl,  the  judge  proceeded  to  say:  "If 
you  should  find  that  Dr.  Giltner,  the  defendant,  refractured 
the  arm,  it  does  not  follow  from  that  fact  alone  that  he  was 
guilty  of  bad  surgery.  Nor  does  it  follow  from  the  fact  that 
the  plaintiff  was  not  informed  what  the  surgeon  was  doing 
or  about  to  do.  If  you  find  from  the  evidence  that  the  arm 
was  purposely  refractured  by  the  defendant  under  circum- 
stances that  disclose  a  want  of  ordinary  care  and  skill  on  his 
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part — or  that  he  refractored  it  improperly,  either  because 
of  gross  ignorance  or  the  want  of  ordinary  care  or  skill  on 
his  part,  that  act  of  itself  renders  the  defendant  liable.  But 
unless  you  do  find  from  the  evidence  both  that  the  defend- 
ant refractured  the  arm,  and  that  it  was  the  result  of  a  lack 
of  ordinary  skill  or  care,  there  is  no  blame  to  be  attributed 
in  consequence  of  that  act,  and  your  inquiries  should  be  di- 
rected to  other  branches  of  the  case. 

Counsel  both  for  the  plaintiff  and  for  the  defendant  have 
remarked  upon  the  propriety  or  impropriety  of  what  they 
term  a  compromise  verdict.  In  regard  to  that,  it  is  my 
duty  to  say  to  you,  that  jurors  should  carefully  and  patiently 
canvass  and  examine  all  the  evidence,  with  an  honest  and 
conscientious  effort  to  reconcile  any  differences  of  opinion 
they  may  entertain  of  the  truth  of  the  matters  put  in  issue. 
And  it  is  sometimes  the  case,  when  only  dollars  and  cents 
are  involved,  when  it  is  probable  the  exact  truth  can  never 
be  known,  and  where  there  is  an  honest  difference  of  opinion 
among  jurors,  as,  for  an  instance,  when  the  matter  between 
the  parties  is  the  state  of  their  accounts,  which  have  been 
loosely  kept,  and  there  is  doubt  as  to  the  true  balance,  that 
concessions  may  be  made  for  the  benefit  of  both  parties, 
which  are  not  fully  in  accord  with  the  individual  juror's 
view  of  the  |acts  proved.  But  in  this  class  of  cases, 
each  party  has  a  right  to  insist  that  the  jury,  and  each  juror, 
should  render  a  verdict,  if  at  all,  literally  ''according  to  the 
law  and  the  evidence,  as  given  on  the  trial." 

When  a  man  enters  upon  a  trade  or  profession  for  his 
life's  business,  he  stakes  the  efforts  of  a  lifetime  in  building 
up  for  himself  a  character  and  a  name  in  that  trade  or  pro- 
fession; and  if  the  plaintiff's  case  is  not  established  by  the 
proofs,  the  defendant  is  entitled  to  a  verdict  at  your  hands, 
which  you  have  no  right  to  withhold  from  him.  But  if  the 
defendant  assumed  to  act  in  a  profession  of  which  he  is 
grossly  ignorant,  or  if,  after  undertaking  the  grave  responsi- 
^bility  of  treating  the  plaintiff's  broken  limb,  he  has  failed 
to  treat  the  case  with  that  ordinary  care  and  skill  that  every 
one  has  a  right  to  expect  of  his  physician  and  surgeon,  and 
has  thus  deprived  the  plaintiff,  for  the  remainder  of  his  life. 
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of  the  proper  use  of  his  right  hand,  your  verdict  should 
compensate  the  plaintiff  for  the  injury  he  has  sustained, 
and  place  a  mark  on  the  defendant's  professional  standing 
that  time  will  not  efface. 
The  jury  rendered  a  verdict  for  the  defendant. 


Multnomah  Cibcutt,  Novembeb  Term,  1869. 
THE  CITY  OF  POETLAND  v.  JOHN  WHITTLE. 

DEDicATioN"-When  the  owners  of  land  lay  it  off  into  blocks  and  streets,  and 
sell  lots  abutting  on  a  street  so  laid  off,  so  that  the  street  is  a  convenience 
to  the  purchasers  of  the  lots,  those  acts  amount  to  a  dedication  of  such 
street. 

Dedication  Binds  Purchasers. — Such  persons,  and  all  persons  subsequently 
claiming  under  them,  are  bound. 

Not  Beyocable. — When  the  land  is  dedicated  by  the  owners  and'becomes  a 
street,  the  subsequent  assent  of  such  owners,  that  it  should  b6  used  as 
a  public  square,  would  not  change  its  character  from  that  of  a  street. 

City  Council. — If  the  locus  in  quo  is  a  street,  an  order  of  the  city  council 
directing  it  to  be  fenced  up  is  void. 

• 

In  form  this  was  an  action  for  a  violation 'of  city  ordinance 
No.  321,  which  provides  against  breaking  "any  gate  or 
fence  placed  around  any  public  square"  of  the  ciiy  of  Port- 
land. It  was  tried  in  the  recorder's  court,  and  judgment 
being  had  against  the  defendant,  he  appeals  to  this  court. 

David  Logan,  Esq,,  for  the  defendant,  admits  that  the 
defendant  forcibly  broke  the  gate  and  entered  upon  the 
premises  in  question;  namely,  the  ground  commonly  called 
"the  public  square,"  situated  between  Madison,  Salmon, 
Third  and  Fourth  streets  in  the  city  of  Portland.  But  he 
says  the  gate,  and  the  place  upon  which  the  defendant  so 
entered,  was  on  a  public  street  called  "Main  street,"  which 
runs  through  and  over  the  centre  of  the  said  ground  called 
the  public  square.  That  the  officers  of  the  city  had  unlaw- 
fully caused  a  fence,  and  the  said  gate,  to  be  erected  across 
said  Main  street.    That  the  entry  was  made  in  the  course  of 
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defendant's  laif ful  use  of  said  street,  without  unlawful  de- 
sign or  intent,  and  for  the  purpose  of  testing  the  question 
whether  the  place  of  said  entry  is  a  public  street  of  the  city 
or  a  public  square  of  the  city. 

C.  A,  Dolph,  Esq,,  city  attorney,  for  the  plaintiff,  claims 
that  the  ground  in  question  is  a  public  square.  He  also 
claims  that  the  question  whether  it  is  lawfully  so  or  not 
cannot  be  tried  here  ;  that  the  city  council  are  clothed  with 
discretion  to  the  extent,  that  u  they  erroneously  erected  such 
fence,  it  is  not  the  right  of  an  individual  to  remove  it  by  force. 

The  plaintiff  introduced  city  ordinance  No.  148,  passed 
October  22,  1863,  directing  the  ground  to  be  fenced.  De- 
fendant admits  that  the  city  council  directed  the  fence  and 
gate  to  be  erected,  and  that  said  council  also  approved  and 
accepted  the  work. 

The  proof  shows  that  the  title  of  the  city  to  the  premises 
rests  upon  dedication  made  by  the  owners  of  the  soil,  there 
being  no  deeds  of  conveyance  and  no  written  evidence  of 
right  in  the  city,  except  certain  maps  made  by  the  owners 
of  the  soil  at  the  laying  out  of  the  city  into  town  lots ;  that 
at  the  time  the  proprietors  of  the  soil  laid  out  the  surround- 
ing grounds  into  blocks  and  town  lots,  for  the  purpose  of 
sale,  the  maps  used  by  them  represented  the  premises  in 
question  as  consisting  of  two  blocks,  numbered  53  and  54, 
each  two  hundred  feet  square,  and  separated  from  each 
other  by  a  street  sixty  feet  wide,  running  through  said 
premises,  marked  **Main  street;"  that  said  maps  were  pub- 
licly used  and  known  in  the  city;  that  upon  such  representa- 
tions made  by  the  proprietors  of  the  soil,  said  surrounding 
grounds  have  been  by  them  sold  as  town  lots;  that  many  of 
the  lots  so  sold  abut  upon  Main  street;*  that  the  city  au- 

*  }<OTB. — The  maps  or  town  plots  used  by  the  proprietors  and  those  occupying  lots  as 
early  as  1850,  represented  ICain  street  extending  through  the  premises  in  question.  These 
maps,  which  were  relied  upon  as  authentic  and  approyed  by  the  city  council  as  late  as 
1856,  represented  several  public  squares,  which  the  city  holds  in  different  parts  of  the 
town,  and  claims  by  virtue  of  dedication  by  owners  of  the  soil.  All  these  squares  are 
denoted  on  said  maps  by  a  particular  color,  different  from  that  on  any  other  lots  or  blocks, 
and  blocks  63  and  64  have  the  same  coloring  on  these  maps  that  is  used  to  denote  the 
other  public  squares.  But  the  space  in  controversy,  sixty  feet  wide,  is  left  between  these 
two  blocks  nncolored,  and  is  represented  as  a  street  passing  between  these  two  blocks, 
and  marked  "Main  street"  on  said  maps;  and  blocks  63  and  64  are  marked  200  feet  square 
and  surrounded  on  all  sides  by  black  lines,  separating  those  blocks  from  said  Main  street 
in  the  same  mode  as  from  other  streets. 
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thorities  accepted  of  the  said  dedication^  as  made  and 
evidenced  by  said  maps,  and  with  a  knowledge  that  the 
same  proprietors  of  the  soil  who  made  the  said  maps  and 
the  said  dedication,  had  sold  divers  city  lots  abutting  on 
said  Main  street — there  being  no  evidence  of  any  title  in 
the  city  or  in  the  public  to  the  premises,  except  that  of  ihe 
dedication  aforesaid.     The  case  was  submitted  to  the  jury. 

Upton,  J.  instructed  as  follows : 

If  you  find  that  the  whole  premises  enclosed,  including 
blocks  53  and  54  and  the  space  between  them,  marked  on 
the  map  ''Main  street,"  is  one  public  square,  not  subject  to 
a  right  of  way  from  east  to  west  through  the  middle  of  it, 
the  plaintiff  is  entitled  to  a  verdict. 

If  you  find  there  are  two  public  squares  within  the  enclo- 
sure, and  that  Main  street  is  a  public  street,  leading  through 
the  premises  in  question,  your  verdict  should  be  in  favor 
of  the  defendant. 

When  a  man  or  company  of  men  own  land,  and  lay  it  off 
into  blocks  and  streets,  and  sell  lots  abutting  on  a  street  so 
laid  off,  so  that  the  street  is  a  convenience  to  the  purchasers 
of  the  lots,  those  acts  amount  to  a  dedication  of  the  land  so 
laid  off  into  streets,  and  the  persons  so  laying  it  off  can  not 
recall  it  or  in  any  manner  prevent  its  being  used  as  streets. 

Such  persons  are  barred  or  estopped  by  their  acts,  and 
all  persons  or  corporations  subsequently  claiming  under 
them  are  equally  bound. 

If  the  city  derives  its  title  from  Lownsdale,  Coffin  and 
Chapman,  or  from  either  of  them,  and  that  part  of  the 
premises  on  which  the  gate  was  placed  was  dedicated  as  a 
street  before  or  al  the  time  the  city  became  owner  of  the 
blocks  53  and  54,  the  city  can  not  now  claim  that  it  is  not 
a  street. 

If  the  owners  of  the  soil  once  dedicated  it,  and  it  became 
a  street,  their  subsequent  assent  .that  it  should  be  used  for 
a  public  square,  would  not  change  its  character  from  that 
of  a  street. 

If  the  place  in  question  was  a  public  square  and  not  a 
street,  the  acts  of  the  city  council  in  regard  to  it  are  valid. 
But  if  it  was  a  street,  the  council  had  no  authority  to  order 
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it  fenced  up,  and  in  that  case,  any  order  of  the  city  council 
directing  it  to  be  fenced  up  is  Toid. 

The  jury  rendered  a  verdict  for  the  defendant.  The 
plaintiff  moved  for  a  new  trial;  and,  after  argument,  the 
motion  was  overruled  and  judgment  rendered  in  favor  of 
the  defendant. 


CmcDiT  Court  fob  Multnomah  County,  November  Tebm,  1869. 
L.  BESSER  V.  J.  C.  HAWTHORN  et  al. 

FoBECLosuBB  OF  MoBTOAOB,  Efpect  OF. — ^Whcie  S.  conveyed  land  to  A.  and 
took  back  a  mortgage  for  the  purchase  money  which  was  duly  recorded, 
and  A.  mortgaged  the  same  land  to  B.,  and  the  latter  mortgage  was  also 
duly  recorded.  And  afterwards  S.  foreclosed  his  mortgage  without 
making  B.  a  party  to  the  suit  of  foreclosure,  and  S.  purchased  the  prem- 
ises under  the  decree  of  foreclosure,  and  regularly  obtained  his  sheriff's 
deed  under  the  decree,  and  then  sold  and  conveyed  to  H.  The  title  of 
H.  is  subject  to  the  mortgage  executed  by  A.  to  B. 

Pabtzbs  OS  FoBSGLOsuBE. — When  the  statute  is  silent  as  to  the  necessity  of 
making  a  junior  mortgagee  a  party,  the  rule  applies,  that  all  incum> 
brancers,  as  well  as  the  mortgagor,  should  be  made  parties,  if  not  as  in- 
dispensable, at  least  as  proper  parties  to  the  suit,  whether  they  are  prior 
or  subsequent  incumbrancers. 

Idem. — ^If  any  incumbrancers,  whether  prior  or  subsequent,  are  not  made 
parties,  the  decree  of  foreclosure  does  not  bind  them. 

Legal  Titlb  of  MobIoagob. — Equity  of  redemption  defined.  Our  system 
has  so  changed  the  law,  that  the  mortgagor  retains  the  right  of  possession 
and  the  legal  title. 

Bedbmftion. — ^The  equify  of  redemption  cannot  be  out  off,  unless  by  the  in- 
tervention of  a  court  or  by  an  actual  conveyance  by  the  mortgagor. 

Ineif . — It  cannot  be  divested  by  a  suit  to  which  the  mortgagee  is  a  stranger. 

Idem. — ^The  statute  defining  the  mode  of  redemption  does  not  create  the 
equity  of  redemption.  It  only  defines  the  modes  in.which  that  right  is 
to  be  exercised. 

Ju3«iOB  MoBTGAGEE. — ^A  juuior  mortgagee  is  not  so  far  bound  by  a  decree 
rendered  without  notice  to  him,  as  to  be  compelled  to  apply  by  bill  for 
leave  to  redeem.  But  he  may  resort  to  the  ordinary  mode  of  foreclosure 
as  if  no  sale  had  been  made. 

AocoxTivT. — ^If  the  rule  formerly  bound  the  party  not  served,  to  abide  **hyik^ 
account,"  unless  he  could  show  fraud  or  collusion,  it  does  not  follow  that 
his  righi  io  redeem  was  cut  off. 
10 
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MxBaER.— When  the  holder  of  the  senior  mortgage,  purchased  the  premises 
under  the  decree  of  foreclosure,  and  acquired  the  legal  title,  the  equity 
which  he  previously  held,  would,  by  strict  rules  of  law,  be  deemed 
merged  in  the  legal  title. 

Idem. — But  it  has  long  been  the  practice  in  courts  of  equity  to  hold  the  legal 
and  equitable  title  distinct,  although  both  were  vested  in  the  same  per- 
son, when  it  can  be  clearly  gathered  from  all  the  proceedings  that  such 
was  the  intention  of  the  holder  when  he  acquired  the  legal  title.  And 
whenever  the  nature  of  the  case  shows  that  such  severance  of  the  legal 
and  equitable  title  is  evidently  to  the  interest  of  the  holder,  such  inten- 
tion will  be  presumed. 

Fbiobitt. — On  a  foreclosure  of  a  junior  mortgage,  the  proceeds  will  be  ap- 
plied; first,  to  satisfy  the  prior  mortgage;  second,  the  junior  mortgage; 
and  the  residue  to  the  holder  of  the  legal  title. 

Intebest. — A  note,  made  before  the  passage  of  the  statute  prescribing  rates 
of  interest,  which  calls  for  three  per  cent,  per  month,  will  be  enforced 
according  to  the  terms  of  the  note. 

This  is  a  suit  to  foreclose  a  mortgage,  executed  on  the 
twentieth  of  June,  1859,  by  Cincinnatus  Shultz  and  his  wife, 
to  the  plaintiff,  to  secure  the  payment  of  1500,  two  years 
from  its  date,  with  interest,  at  three  per  cent,  per  month. 

On  the  seventh  day  of  the  same  month,  said  Cincinnatus 
Shultz  had  purchased  the  lands  thus  mortgaged,  from  James 
B.  Stephens,  and  had  given  his  note,  payable  in  ninety 
days,  for  1400  of  the  purchase  money  and  interest.  Said 
Shultz  and  his  wife  then  executing  a  mortgage  on  the  same 
lands,  to  James  B.  Stephens,  to  secure  the  $400  and  in- 
terest, which  mortgage  was  recorded  on  the  twentieth  of 
June,  1859. 

The  mortgage  from  Shultz  and  wife,  to  the  plaintiff,  was 
duly  recorded  on  the  twenty-first  of  June,  1859. 

In  October,  1859,  Stephens  commenced  suit  of  fore- 
closure, to  recover  the  1400  and  interest,  making  said  Ci7v- 
cinnaJtua  Shultz  and  Mary^  his  mfe,  defendants,  and  omitting 
the  subsequent  mortgagee,  L.  Besser,  and  on  the  twenty- 
third  of  November,  1859,  obtained  a  decree  of  sale,  to 
satisfy  principal  and  interest,  then  amounting  to  $424.60. 
On  the  thiriy-first  of  December,  said  Stephens  purchased 
the  block  under  said  decree,  for  $620,  and  received  a  sheriff's 
deed  on  June  22,  1860,  duly  approved  by  the  court,  and 
caused  the  same  to  be  recorded. 

On  the  twentieth  of  December,  1860,  said  Stephens  and 
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his  wife,  conveyed  the  premises  to  Mary  White,  and  her 
deed  was  recorded  September  26,  1865.  On  the  thirtieth 
of  October,  1866,  said  Mary  White  and  her  husband,  W. 
L.  White,  conveyed  the  premises  to  the  defendant,  James 
C.  Hawthorn. 

On  the  thirtieth  of  January,  1867,  the  plaintiff  filed  his 
bill  in  this  suit,  against  said  Shultz  and  wife,  and  said  J. 
C.  Hawthorn,  to  foreclose  the  junior  mortgage. 

The  cause  was  submitted  on  the  pleadings  and  written 
evidence. 

MUchdl,  Dolph  and  Smithy  for  the  plaintiff.  « 

J,  H,  Reedy  for  the  defendant. 

Upton,  J.  The  controverted  questions  in  this  case,  arise 
from  the  failure  to  make  Besser,  the  junior  mortgagee,  a 
defendant  in  the  original  foreclosure  suit,  instituted  by 
Stephens. 

The  statute  in  force  prior  to  1862  was  silent  as  to  the 
necessity  of  making  a  jimior  mortgagee  party  upon  fore- 
closure, and  the  general  rule,  as  stated  in  Story  on  equity 
pleadings,  §  193,  '*  That  all  incumbrancers,  as  well  as  the 
mortgagor,  should  be  made  parties,  if  not  as  indispensable, 
at  least  as  proper  parties  to  such  a  bill,  whether  they  are 
prior  or  subsequent  incumbrancers,"  was  then  undoubtedly 
applicable. 

But  counsel  in  the  argument  of  this  case  differ  radically 
from  each  other  in  defining  the  position  and  rights  of  one 
who  is  **not  an  indispensable  party,"  and  as  to  the  effect 
of  omitting  to  make  such  an  one  a  defendant.  The  plaintiff 
claims  that,  if  omitted,  he  is  in  no  case,  and  in  no  way, 
bound  by  the  decree.  But  the  defendant  urges  that  he  is 
bound  by  the  decree,  and  can  only  attack  the  proceedings 
on  the  grounds  of  fraud  or  collusion;  and  he  refers  to  a  note 
appended  to  g  193  Story's  Eq.  PI.,  and  numerous  English 
cases  there  cited,  to  the  effect: 

1st.  '^That  mortgagees  have  been  allowed  to  foreclose 
in  the  absence  of  subsequent  incumbrancers." 

2d.     *'  That  the  decree  is  not  conclusive  upon  subsequent 
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mortgagees  who  are  absent,  and  that  upon  proof  of  collusion 
they  have  been  allowed  to  open  the  account'* 

From  these  and  other  authorities  introduced  by  the  de- 
fendant, he  argues  that  nothing  else  would  be  left  to  the 
junior  mortgagee  who  is  not  served,  but  the  privilege  of 
opening  the  account  on  proof  of  fraud  or  collusion.  And 
that  in  every  other  respect  his  position  would  be  the  same 
as  if  he  were  served:  that  his  right  to  redeem  would  cease 
sixty  days  after  a  confirmation  of  sale,  or  under  the  act  of 
1854,  three  months  after  the  day  of  sale. 

The  authorities  cited  in  the  note  are  not  accessible  to  us, 
and>  the  inference  sought  to  be  drawn  does  not  necessarily 
arise  from  the  language  of  the  note. 

It  may  be  a  sound  rule,  that  the  junior  mortgagee,  not 
served,  should  be  bound  by  the  account,  unless  he  can  show 
fraiid  or  collusimi,  and  yet  it  may  not  follow  that  his  right  to 
redeem  is  forever  cut  off  by  a  proceeding  in  which  he  was 
not  a  party,  and  of  which  he  had  neither  actual  nor  construc- 
tive notice. 

The  construction  thus  placed  upon  the  language  of  the 
note  is  also  in  direct  opposition  to  the  text  with  which  it  is 
cited.  For  the  l/Barned  author  says  in  the  same  section : 
"H,  indeed,  any  incumbrancers  (whether  prior  or  subse- 
quent)  are  not  made  parties,  the  decree  of  foreclosure  does 
not  bind  them,  as  also  a  decree  of  sale  would  not. " 

Formerly,  on  the  execution  of  a  mortgage,  the  legal  title 
and  the  right  of  possession'  passed  to  the  mortgagee. 

The  mortgagor  retained  an  interest  in  the  premises,  but 
it  was  simply  a  right  to  redeem — a  right  lying  dormant  in 
him  for  the  present,  but  which  by  payment  and  discharge  of 
the  debt,  would  ripen  into  a  power  in  him,  to  demand  and 
have  the  legal  title  \)j  a  reconveyance.  From  the  meagre- 
ness  of  this  interest,  and  for  the  want  of  a  more  appropriate 
designation,  the  estate  or  right  remaining  in  the  mortgagor 
was  called  '*the  equity  of  redemption."  The  name  indicates 
in  a  marked  manner  the  nature  of  the  right  or  property 
remaining  in  him.  Yet,  intangible  as  was  his  right  or  in- 
terest, it  was  capable  of  subdivision  by  the  execution  of  one 
or  more  junior  mortgages.     In  which  case,    the  original 
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mortgagor,  who  had  already  divested  himself  of  the  legal 
title  by  conveying  an  estate  in  fee  to  the  first  mortgagee, 
could,  by  the  execution  of  a  subsequent  mortgage,  convey 
that  which  was  theoretically  treated  in  some  respects  as  a 
legal  title,  and  which,  by  the  action  of  the  subsequent  or 
junior  mortgagee,  might  be  converted  into  a  legal  title.  For 
it  gave  to  the  latter  the  right  to  redeem  from  the  prior  mort- 
gagee, and  to  entitle  himself  to  have  the  possession  and  to 
hold  the  legal  title  subject  to  the  original  equity  of  redemp- 
tion. 

Our  system  has  so  changed  this  class  of  contracts,  that 
the  mortgagor  retains  the  right  of  possession  and  the  legal 
title.  But  we  still  call  the  interest  remaining  in  him  ''The 
equity  of  redemption."  We  still  respect  the  aphorism 
**Once  a  mortgage  always  a  mortgage,"  and  under  the  law, 
the  equity  of  redemption  can  not  be  barred,  brought  to  an 
end,  or  cut  off,  unless  by  the  intervention  of  a  court,  or  by 
an  actual  reconveyance  by  the  mortgagee.  Before  any  fore- 
closure takes  place,  the  junior  mortgagee  occupies  an  inter- 
mediate position  in  point  of  priority,  or  of  superiority  of 
right,  between  his  mortgagor  and  the  mortgagee  under  the 
senior  mortgage.  For  the  junior  mortgagee,  by  taking  the 
mortgage,  voluntarily  accepted  a  security  which  is  subordi- 
nate to  the  rights  of  the  latter,  and  the  original  mortgagor, 
by  giving  the  mortgage,  has  consented  that  all  the  iuterest 
which  remained  to  him,  after  he  executed  the  first  mortgage, 
should  be  subjected  to  the  rights  of  the  junior  mortgagor. 

Yirtually  the  mortgagor  has  made  a  conditional  assign- 
ment to  the  junior  mortgagee  of  all  his  interest  in  the  prem- 
ises, intended  to  be  valid  and  binding  on  him  until  he 
redeems  and  cancels  the  junior  mortgage.  This  includes, 
among  other  rights  with  which  it  clothes  the  junior  mort- 
gagee, that  of  redeeming  from  the  prior  mortgage,  and  of 
subsiituiing  himself  in  the  place  of  the  prior  mortgagor  as  the 
party  having  the  right  to  redeem. 

How  far,  then,  is  the  prior  mortgagee  bound  by  this 
transfer,  made  subsequent  to  his  mortgage  ?  Every  system 
of  jurisprudence  recognizes  in  the  mortgagor  the  power  to 
make  a  valid  and  effectual  assignment  and  disposition  of  all 
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his  interest  in  the  mortgaged  premises.  His  assignee  has  the 
right  to  redeem,  and  must  be  made  a  party  to  the  suit  in 
order  to  foreclose,  and  the  rule  goes  so  far  as  to  declare  it 
unnecessary  to  make  the  mortgagor  a  party  after  he  has 
absolutely  transferred  all  his  interest  to  another. 

The  mortgagor's  interest  being  assignable,  as  a  whole,  it 
would  seem  to  follow  that  any  lawful  assignment  of  a  part 
of  his  interest,  would  clothe  the  assignee  with  similar  rights 
pro  tanto.  If  the  mortgagor  should  assign  one  of  several 
parcels  mortgaged,  or  an  undivided  part  of  the  whole,  I 
think  it  cannot  be  argued,  either  upon  authority,  or  the 
reason  of  the  matter,  that  the  assignee  could  be  barred  of 
his  right  to  redeem,  without  making  him  a  defendant. 

He  stands  as  a  substitute  for  the  mortgagor,  having  such 
an  interest  as  the  whole  world,  including,  the  mortgagee,  is 
bound  by  if  chargable  with  notice. 

While  such  assignee  of  the  legal  title,  is  a  substitute  for 
the  assignor,  the  junior  mortgagee  is  not  absolutely  sub- 
stituted, but  he  is  conditionally  substituted,  and  placed  in 
the  intermediate  position  above  suggested,  of  which  position, 
by  force  of  the  recording  act,  the  whole  world  is  bound  to 
take  notice. 

The  same  principles  and  reasons  that  will  reach  the  case 
of  an  assignee  of  the  whole  of  the  mortgagor's  interest,  and 
entitle  him  to  a  standing  in  court,  will  also  reach  the  junior 
mortgagee. 

This  right  cannot  be  denied  to  him,  on  any  supposable 
ground,  except  that  the  prior  mortgagee  acquired  such 
rights  and  power  over  the  premises,  that  the  mortgagor 
could  not  make  a  subsequent  mortgage. 

If  the  mortgagor  can,  without  the  mortgagee's  consent, 
make  a  junior  mortgage,  having  the  force  and  effect  to  make 
the  junior  mortgagee  aredemptioner,  and  which,  upon  being 
recorded,  has  the  effect  to  notify  the  whole  world  of  a  right 
of  redemption  existing  in  the  junior  mortgagee,  it  follows 
that  he  cannot  be  divested  of  this  right  in  a  suit,  to  which 
he  is  not  a  party. 

The  argument  of  defendant,  that  the  statute,  in  regard  to 
the  time  and  mode  of  redeeming  after  sale  upon  execution, 
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has  abolislied  all  existing  rules  as  to  the  rights  of  redemp- 
tion, although  plausible,  is  without  foundation.  The  right 
to  redeem  is  an  incident  of  the  original  mortgage.  It 
existed  in  the  mortgagor  as  soon  as  the  first  mortgage  was 
executed,  subject  only  to  the  maturing  of  the  note.  It  so 
existed,  liable  to  pass  by  assignment  to  his  grantee.  And 
it  existed  in  his  grantee  as  an  equitable  right,  from  the  time 
of  the  grant  to  him,  whether  the  assignment  is  made  by  an 
absolute  deed  or  by  a  mortgage.  The  statute,*  instead  of 
creating  a  right  to  redeem,  only  relates  to  the  mode  in 
which  the  right  may  be  annihilated.  The  statute  does  away 
with  the  idea  of  a  strict  foreclosure,  and  substitutes  the 
process  of  sale;  and  it  expands  the  lifetime  of  the  equity  of 
redemption  to  a  certain  time  after  the  sale,  or  after  its  con- 
firmation. The  right  to  redeem  cannot  be  said  to  be  in 
any  sense  the  creature  of  the  statute,  and  there  is  no  rea- 
son, based  upon  such  an  idea,  for  construing  the  statute 
strictly  as  against  that  right.  To  argue  that  the  statutory  pro- 
visions settle  this  question,  is  to  beg  the  question ;  for  the 
construction  of  the  statutory  provisions  which  declare  who 
may  redeem,  so  far  as  they  relate  to  a  party  not  served  with 
process,  depends  entirely  on  the  original  question  with 
which  the  argument  commenced ;  that  is,  whether  one  who 
was  not  served  is  barred  of  his  equity  of  redemption  by  a 
sale. 

The  next  question,  I  think  one  of  more  difficulty ;  that 
is,  whether  the  junior  mortgagor,  not  having  been  served, 
should  be  so  far  bound  by  the  decree  as  to  be  compelled  to 
apply  by  bill  for  leave  to  redeem  from  the  prior  mortgage, 
or  whether  he  may  proceed  in  the  ordinary  mode  to  fore- 
close his  mortgage. 

•  In  favor  of  the  former  position,  the  defendant  cites  the 
case  of  Bank  of  United  StcUea  v.  Corroll  d  al.y  4  B.  Monroe, 
40.  That  case  differs  from  the  one  before  us  in  the  very 
important  particular,  that  the  subsequent  mortgage,  or 
rather  trust  deed,  was  a  secret  conveyance,  of  which  the 
prior  incumbrancer  had  no  notice  until  after  the  foreclosure 
and  sale  to  him  under  the  prior  trust  deed.  I  think  it 
would  not  be  contended,  that,  if  in  this  case  the  prior  mort- 


136  Besser  v.  Hawthobn. 


gagee  had  had  no  notice  of  plaintiff's  mortgage  until  after 
his  purchase  under  the  decree  of  foreclosure,  the  defend- 
ant's title  would  be  subject  to  the  plaintiff's  claim.  Under 
that  view  the  case  last  cited  is  not  in  point. 

The  next  case  cited  is  that  of  Wood  v.  OaJdy^  11  Paige, 
400.  The  case  rests  upon  the  construction  of  certain  statutes 
providing  for  notice  in  the  nature  of  Us  pendens  and  their 
effect,  and  affords  very  little  aid  in  determining  what  is  a 
correct  rule  in  the  absence  of  statutory  directions. 

The  conclusions  drawn  from  Lotody,  Carpenter y  2  P.  Will. 
482,  that  lis  pendens  is  tantamount  to  actual  notice,  are 
applicable  only  to  deeds  and  incumbrances  executed  pending 
the  litigation. 

In  Hains  et  al.  v.  Beach  et  al.,  2d  John.  Ch.  459,  it  is  laid 
down,  as  well  settled,  that  "to  a  bill  for  foreclosure  and 
sale  of  mortgaged  premises,  all  incumbrances  or  persons 
having  an  interest  existing  at  the  commencement  of  the  suit, 
subsequent  as  well  as  prior  in  date  to  the  plaintiff's  mort- 
gage must  be  made  parties,  or  otherwise  they  will  not  be 
bound  by  the  decree." 

It  may  safely  be  said  that,  except  when  changed  by 
statute,  this  has  been  the  rule  from  that  day  to  the  present. 
Nor  is  the  essence  of  the  rule  changed  by  the  code  (sec.  411). 
"Persons  having  a  prior  lien"  may  be  omitted;  but  in  that 
case  they  are  not  bound  by  the  decree.  (3  John.  Ch.  469; 
6  lb.  450.) 

If,  then,  it  be  true  that  mortgagees,  not  made  parties,  are 
not  bound  by  the  decree  so  far  as  to  be  barred  of  their 
right  to  redeem,  is  there  any  established  rule  that  places 
them  on  a  different  footing  from  a  subsequent  purchaser  of 
the  legal  title,  or  circumscribes  their  rights,  because  of  the 
foreclosure  to  which  they  are  not  made  parties  ? 
,  In  Vanderkemp  et  al.  v.  SheUon,  11  Paige,  28,  the  question 
whether  such  junior  mortgagee  is  driven  to  his  bill  to  re- 
deem was  directly  presented  and  was  very  fidly  examined, 
and  chancellor  Walworth  was  very  clearly  of  opinion,  that 
the  right  of  the  junior  mortgagee,  not  made  a  pariy,  could 
not  be  affected  by  a  sale  on  foreclosure — that  he  was  not 
required  to  file  a  bill  to  redeem — ^but  that  his  proper  remedy 
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was  by  foreclosure  of  his  mortgage.  It  is  there  held  that  a 
purchase  by  the  junior  mortagagee  on  foreclosure  of  his 
mortgage  did  not  impair  the  rights  of  the  subsequent  mort- 
gagee not  served. 

In  this  case,  when  Stephens,  the  grantor  of  the  defend- 
ant, Hawthorn,  purchased  under  the  decree  in  his  fayor,  he 
only  obtained  by  the  purchase  the  interest  which  Shultz 
and  wife  then  had  in  the  premises.  He  obtained,  it  is  true, 
the  legal  title,  but  it  was  the  legal  title  subject  to  the  plaint- 
iffs mortgage. 

It  was  formerly  the  doctrine  that  in  such  a  case,  his  equi- 
table title  merged  in  the  legal  title  upon  his  purchase,  the 
effect  of  which  would  be  to  give  the  plaintiffs  mortgage 
priority  to  the  defendant's  entire  interest;  and  such  would 
be  the  rule  now  if  the  subject  were  xmder  consideration  in 
a  court  of  law. 

But  it  has  long  been  the  practice  in  courts  of  equity  to 
hold  the  legal  and  equitable  title  distinct,  although  both 
were  vested  in  the  same  person,  wherever  it  could  be  clearly 
gathered  from  all  the  proceedings  that  such  was  the  inten- 
tion of  the  holder  when  he  acquired  the  legal  title.  And 
whenever  the  nature  of  the  case  shows  that  such  severance 
of  the  legal  and  equitable  titles  is  evidently  to  the  interest 
of  the  holder,  such  intention  will  be  presumed.  (Eoberis  ads. 
Jackson,  1  Wend.  478;  James  y.  Morey,  2  Cow.  246,  284,  300, 
Gardner  v.  Aster ,  3  John.  Ch.  53;  Coopery.  Whitney,  3  Hill,  95.) 

If  these  views  are  correct,  the  plaintiff  has  a  lien  upon  the 
morigaged  premises  for  the  principal  of  the  note  with  in- 
terest at  the  rate  specified  from  the  date  of  the  note. 

A  decree  must  be  entered  in  his  favor  directing  a  sale  of 
the  premises.     And  the  proceeds  must  be  applied — 

First — ^To  the  payment  to  defendant,  Hawthorn,  of  the  prin- 
cipal and  interest  on  the  $400  note  given  to  James  B.  Stephens; 

Second — ^To  the  payment  of  principal  and  interest  of  the 
note  held  by  the  plaintiff;  and. 

Third — ^The  residue  paid  to  the  defendant,  Hawthorn.* 

*TtiiB  case  havlsg  been  takeD  to  the  smpreme  court  on  appeal  from  the  whole  of  the  de- 
cree, was  tried  de  notfo  on  the  original  eyidencep  at  the  term  held  Beptember,  1869.  The 
sapreme  court  afllrmed  the  decree  of  the  circuit  court.  No  unitten  opinion  having  been 
filed  in  that  court,  the  case  does  not  appear  in  the  published  reports  of  its  proceedings. 
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V 

BuBDEN  OP  Peoop. — Aqent  MUST  DiBCLosE  AoENCT. — 11  the  defendant 
pleads  that  he  made  the  contract  as  agent  of  another,  and  not  as  prin- 
cipal, and  issne  is  joined,  it  devolyes  on  the  defendant  to  show  that  he 
so  contracted,  and  that  the  plaintiff  had  notice  of  the  agency. 

The  plaintiff  sues  for  the  value  of  work  and  labor  done  by 
him,  as  civil  engineer. 

The  answer  is  to  the  effect  that  the  work  was  done  for  the 
Oregon  and  California  E.  E.  Co.,  and  not  for  the  defendant; 
and  that  the  plaintiff  agreed  to  do  the  labor  for  such  in- 
structions in  the  art  as  should  be  imparted  to  him  in  the 
course  of  the  work. 

The  replication  denies  the  allegations  of  the  answer;  and 
the  cause  was  tried  by  jury. 

The  plaintiff  proved  that  the  work  was  worth  $50  per 
month. 

The  defendant  proved  that  the  citizens  of  Marysville,  Cali- 
fornia, in  the  year  1863  raised  money  by  subscription,  and 
placed  it  in  the  hands  of  the  defendant  to  meet  the  expenses 
of  a  preliminary  survey  of  the  route  since  known  as  the  line 
of  the  Oregon  and  CaJifomia  Eailway.  That  with  a  corps  of 
engineers  and  assistants,  of  whom  the  plaintiff  was  one,  the 
defendant  surveyed  the  said  line  from  Marysville  to  Oregon. 
That  the  plaintiff  was  then  learning  the  business  of  a  civil 
engineer.  The  evidence  was  conflicting  as  to  whether  the 
parties  made  a  special  agreement  as  to  the  mode  of  compen- 
sation, and  as  to  whether  it  was  understood  by  the  plaintiff 
that  all  parties  engaged  in  the  work  would  rely  upon  sub- 
scriptions for  compensation,  or  upon  a  company  that  was 
then  being  organized. 

Upton,  J.  instructed  the  jury  that  the  burden  of  proof 
was  on  the  defendant  to  show  that  he  contracted  as  agent 
for  others  in  employing  the  plaintiff,  and  that  the  plaintiff 
had  notice  of  such  agency;  and  that  the  plaintiff  was  entitled 
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to  a  verdict,  nnless  the  proof  either  showed  such  agency  and 
such  knowledge  on  the  part  of  the  plaintiff  of  the  defendant's 
being  agent,  or  established  the  making  of  the  special  con- 
tract as  to  the  mode  of  compensation,  which  is  set  forth  in 
the  answer. 

The  plaintiff  had  a  verdict. 


CiBcuiT  Court  fob  Multnomah  County,  Noyembeb  Term,  1869. 
LYMAN  WILLIAMS  v.  EDGAR  POPPLETON. 

Mai^ BAcncE. — PiiSADiNQ. — ^In  a  civil  action  for  alleged  malpractice,  when 
the  character  of  the  wonnd  is  stated  in  the  answer,  and  the  statement  is 
not  disputed  by  the  replication,  the  plaintiff  will  not  be  permitted  to 
prove  that  the  wound  was  not  of  the  character  alleged  in  the  answer. 

EzpEBTB. — TECHNiOAii  WoBDS. — The  opiuiou  of  an  expert  may  be  taken  upon 
the  meaning  of  technical  words  used  in  a  pleading,  but  not  on  the  con- 
struction of  the  pleading. 

Bkputation. — The  defendant  should  not  be  allowed  to  prove  what  is  his  rqm- 
iaUon  for  skill  in  his  profession. 

Opinion. — ^Nor  is  the  opinion  of  another  physician  to  be  taken  as  to  whether 
the  defendant  is  a  skillful  surgeon,  but  the  witness  may  state  facts  within 
his  knowledge  as  to  the  defendant's  skill. 

Bbs  Gesta.. — A  consultation  held  on  occasion  of  the  alleged  improper  treat- 
ment, is  to  be  treated  as  a  part  of  the  res  gtsta,  and  may  be  given  in 
evidence. 

Ck>V8nLTATioN8. — Gousultations  on  other  occasions  are  not  admissible. 

SxsTBMS  OF  pBAcncB. — If  the  treatment  is  in  accordance  with  a  recognized 
system  of  surgery,  it  is  not  for  the  court  or  jury  to  undertake  to  deter- 
mine whether  that  system  is  the  best,  nor  to  decide  questions  of  surgical 
science  upon  which  surgeons  differ  among  themselves. 

Idem. — It  is  suf&dent  if  the  practitioner  follow  a  known  and  recognized 
system. 

Judgment  or  Subobon. — When  a  skillful  and  careful  surgeon  exercises  his 
best  judgment  in  a  case  of  doubt,  he  can  not  be  held  responsible  for  a 
want  of  success. 

CoNsiDEBATioN. — Ehe  release  of  a  doubful  claim  is  a  sufAcient  consideraton 
to  uphold  a  counter-release  of  a  claim  for  damages. 

Idem. — ^Parol  evidence  may  explain  a  writing  as  to  the  consideration  expressed 
therein,  and  the  actual  consideration  may  be  proved. 

MxsTAKB  IN  A.  Beceipt. — When  a  settiement  has  taken  place  and  written 
receipts  have  been  given,  if  an  item  has  been  omitted  by  mistake,  the 
mistake  may  be  proved  by  parol;  but  if  the  item  was  thought  of  at  the 
time  by  both  parties,  or  by  the  party  who  objects  to  the  settiement,  a 
receipt  in  full  must  be  held  to  include  the  item. 
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New  Trill. — Conplicting  Evidence. — ^Where  there  was  some  eridence  t-end- 
ing  to  show  the  damages  to  be  the  amount  found,  the  court  refused  to 
set  aside  the  verdict  and  grant  a  new  trial. 

Vebdict. — Accepting  Jubob. — ^Where  both  parties  voluntarily  accept  a  juror 
who  declares  that  he  has  formed  a  decided  opinion  on  the  merits  of  the 
case,  the  party  asking  to  set  aside  the  verdict  for  insufficiency  of    ^ 
evidence,  should  present  a  clear  c&se. 

Eeoeipt.  Explained  by  Pabol.— Parol  evidence  of  the  surrounding  circum- 
stances is  admissible  to  show  that  a  particular  cause  of  action  is  not 
included  in  a  general  receipt. 

This  is  an  action  for  malpractice.  The  complaint  charged 
negligence  and  want  of  care  and  skill,  on  the  part  of  the  de- 
fendant as  a  physician  and  surgeon,  in  the  treatment  of  the 
plaintLBF,  for  an  injury  the  plaintiff  had  received  at  his  ankle 
joint.     The  plaintiff  claimed  $20,000  damages. 

The  answer  denied  negligence,  want  of  skill  and  care,  and 
alleged  that  defendant  treated  the  plaintiff  for  the  alleged 
injury  with  care,  skill  and  diligence. 

The  answer  alleged  that  when  the  defendant  undertook 
the  treatment,  the  plaintiff  was  suffering  from  **an  almost 
fatal  injury;  that  plain tifl''s  leg  had  received  a  wound  known 
in  surgery  as  a  compound,  comminuted,  complicated  frac- 
ture of  [at]  the  ankle  joint,  the  joint  being  completely  dis- 
located, the  ligaments  and  tendons  torn  and  separated,  and 
the  bone  badly  crushed,  attended  with  all  the  secondary 
symptoms  which  usually  result  from  such  an  injury."  (a) 

The  answer  also  alleges  that  **on  the  twenty-fifth  of  Feb- 
ruary, 1869,  said  plaintiff  and  said  defendant  had  a  full  ad- 
justment and  settlement  of  all  claims  and  demands  between 
them,  and  the  said  defendant  then  and  there  released  to  the 
said  plaintiff  all  claims  and  demands,  including  a  demand 
for  professional  services  as  physician  and  surgeon  done  and 
performed  for  plaintiff  and  his  family  before  that  time,  and 
then  justly  due  and  owing  from  plaintiff  to  defendant, 
amounting  to  a  large  sum,  to  wit:  $200,  for,  and  in  full 
satisfaction  and  discharge  of,  all  demands  of  the  plaintiff 

(a)  This  desciiption  of  the  injury  is  copied  literally  from  a  complaint  sworn  and  filed  by 
this  plaintiff,  Williams,  in  an  action  which  he  had  previously  brought  against  one  East  to 
recover  damages  for  occasioning  the  fracture  of  his  limb.  It  is,  probably,  for  this  reason 
that  the  replication  is  silent  on  the  subject.  The  limb  having  been  amputated  above  the 
knee,  and  the  foot  dissected,  it  is  now  said,  that  if  there  was  any  fiacture  it  was  but  a 
Blight  comminution. 
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against  the  defendant,  including  all  damages  in  the  com- 
plaint mentioned,  and  which  said  release  of  this  defendant, 
he,  the  said  plaintiff,  then  and  there  accepted  and  received, 
of  and  from  this  defendant,  in  full  satisfaction  and  discharge 
of  all  demand,  against  this  defendant,  including  all  damages 
in  the  complaint  alleged,  and  thereupon  released  the  same." 
The  replication  denies  all  the  defendant's  allegations  in 
regard  to  a  settlement  and  release. 

Copies  dt  Mordand^  for  the  plaintiff. 

Mitchdly  Dolph  &  Smiih,  for  the  defendant. 

At  the  preceding  term  the  jury  failed  to  agree,  and  the 
case  is  now  brought  on  for  re-trial. 

The  evidence  shows  that  plaintiff  was  injured  at  the  ankle 
joint  by  being  thrown  from  a  wagon;  and  that  the  defendant 
and  Dr.  Chapman  were  called  to  the  case  soon  after  the 
injury,  and  after  reducing  the  dislocation  and  adjusting  the 
parts,  the  limb  was  dressed,  being  supported  by  roller 
bandages,  with  a  splint  at  the  bottom  of  the  foot,  and  a  splint 
adjusted  to  the  inner  side  of  the  limb.  The  limb  was  then 
placed  by  the  two  surgeons  in  a  fracture  box  extemporized 
for  the  occasion. 

The  two  surgeons  visited  the  patient  on  the  following  day, 
after  which  the  defendant  alone  treated  the  case. 

The  defendant  testified  that  at  a  visit  made  three  days 
after  the  accident,  he  found  that  the  limb  was  much  swollen, 
-^th  evident  signs  of  threatened  mortification  over  the  in- 
ternal maliolis,  the  feel  being  doughy  and  the  limb  in  a  state 
of  extreme  congestion.  At  this  visit  the  defendant  took  off 
the  splint,  relieved  the  limb  from  pressure,'  and  placed  it 
upon  a  support,  made  by  inverting  an  ordinary  deal  box 
about  20  X  10  X  7  inches  in  its  dimensions.  The  upper  sur- 
face of  the  inverted  box  being  so  cut  as  to  form  a  hollow  or 
groove,  to  receive  the  leg  and  permit  the  heel  to  rest  with- 
out pressure;  the  bottom  of  the  foot  being  supported  against 
a  board  fastened  to,  and  projecting  above  the  box.  There 
was  much  conflicting  evidence  as  to  the  manner  of  fastening 
the  piece  of  board  to  the  box.     Similar  supports  were  sub- 
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stituted  frequently  during  the  treatment.  The  limb  was 
eyentuallj  amputated  above  the  knee  after  the  defendant 
had  ceased  to  treat  the  case.  At  the  time  of  the  amputa- 
tion, which  was  some  five  or  six  months  after  the  accident, 
the  wound  was  not  healed  and  the  bones  at  the  point  of  in- 
jury were  in  a  diseased  state.  The  foot  had  taken  perma- 
nently, a  prone  position,  and  the  tibia  a,nd  JU)ula  at  their  in- 
ferior extremities  had  become  much  diseased,  affected  with 
cares,  and  somewhat  wasted. 

The  treatment  most  complained  of,  was  the  manner  of 
supporting  the  limb.  The  propriety  of  removing  the  sup- 
ports, and  allowing  the  limb  to  be  without  splints  or  frac- 
ture-box, on  the  third  day  from  the  accident,  was  also 
attacked;  but  the  course  pursued  on  the  third  day  was  sus- 
tained, by  the  opinions  of  the  surgeons  who  testified,  as 
correct  practice  under  the  circumstances. 

The  defendant  offered  in  evidence  a  receipt  given  him 
by  the  plaintiff,  purporting  to  be  in  full  of  all  demands. 

In  the  course  of  the  trial  the  following  rulings  were  made 
and  the  rulings  excepted  to  : 

The  plaintiff  offered  to  prove  that  the  wound  was  only  a 
dislocation. 

The  defendant  objected  that  the  character  of  the  wound 
is  admitted  by  the  pleadings,  and  that  at  least  a  compound 
fracture  is  admitted. 

The  objection  was  sustained. 

The  plaintiff  asked  a  medical  expert :  "Is  there  any  such 
thing  known  in  surgery  as  a  fracture  of  an  ankle  joint?" 

The  defendant  objected  that,  if  this  is  more  than  verbal 
criticism,  the  question  calls  for  the  opinion  of  the  witness 
upon  the  construction  of  the  pleadings.  The  objection 
was  sustained. 

The  plaintiff  also  asked :  "Is  there  any  such  injury  known 
in  surgery  as  that  described  in  the  answer?" 

The  defendant  objected  as  before,  and  on  the  ground  that 
the  replication  admits  that  the  injury  in  this  case  is  the 
same  that  is  described  in  the  answer. 

Held:  That,  although  it  is  competent  to  take  the  opinion 
of  experts  upon  the  meaning  of  any  of  the  technical  terms 
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used  in  the  pleadings,  for  the  information  of  the  court,  yet 
the  question  in  its  present  form  is  inadmissible. 

A  medical  witness  stated  that  he  had  been  acquainted 
ivith  defendant  and  with  his  practice  as  a  surgeon  for  sev- 
eral years.  He  was  asked  by  the  defendant:  ''What  is 
defendant's  reputation  for  skill  in  his  profession?"  This 
was  objected  to  as  incompetent,  and^the  objection  was 
sustained. 

The  defendant  asked  :  "What  do  you  know  of  your  own 
knowledge  of  his  skill  ?^' 

The  plaintiff  objected,  that  the  question  calls  for  the 
opinion  of  the  witness  on  facts  that  are  not  disclosed  to  the 
jury.  The  court  admitted  the  question,  but  informed  the 
witness  that  he  was  not  to  state,  in  reply,  matters  of  opinion. 

The  witness  testified  that  he  had  been  associated  with 
defendant  in  difficult  surgical  cases ;  and  he  was  asked  by 
the  defendant  to  state  any  facts  within  his  knowledge  going 
to  show  whether  or  not  defendant  was  a  skillful  surgeon. 

The  same  objection  was  made  and  oyerruled;  and  the 
witness  described  several  surgical  cases  in  which  he  had 
seen  the  defendant  operate,  and  testified  that  the  defendant 
performed  each  of  the  operations  skillfully. 

The  defendant  being  a  witness,  his  counsel  asked:  "When 
you  and  Dr.  Chapman  made  your  first  visit  and  were  in 
consultation  upon  the  case,  what  was  said  or  advised  by 
yourself  and  Dr.  Chapman  in  the  course  of  the  consultation 
in  regard  to  the  proper  mode  of  treating  the  case?" 

The  plaintiff  objected  to  the  question  as  irrelevant  and 
incompetent. 

By  the  court:  "K  the  plaintiff  claims  that  the  treatment 
on  that  occasion  was  improper,  I  think  the  consultation 
may  be  treated  as  of  the  res  gesta,  and  what  was  advised 
may  be  gifen  in  evidence." 

The  plaintiff  disclaimed  objection  to  the  treatment  on 
that  occasion,  and  the  objection  was  sustained,  (b) 

(b)The  evidence  is  too  volamlnous  to  be  inserted.  Many  medical  witnessses  were  exam- 
ined at  length,  Qpon  modes  of  treatment,  causes  of  anchilosis  and  on  other  subjects,  and  there 
was  much  conflicting  testimony  of  other  witnesses  as  to  the  mode  of  supporting  the  limb 
resorted  to.  The  dissected  bones  of  the  amputated  limb  had  been  exhibited  to  the  jury 
on  the  former  trial,  and  had  been  examined  by  some  of  the  experts  before  testifying,  but 
the  bones  were  not  exhibited  to  the  jury  at  the  present  trial. 
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Upton,  J.  instructed  the  jury  as  follows : 

Gentlemen  of  (he  Jury:  In  this  case  I  am  required  to  re- 
duce the  charge  to  writing,  and  will  proceed  to  read  to  you 
such  instructions  as  to  the  law,  as  seem  necessary  to  a 
proper  determination  of  the  case. 

It  is  a  rule  of  law  that  any  material  fact  stated  in  the 
complaint  and  not  denied  in  the  answer  is  admitted  by  the 
defendant,  and  any  such  fact  stated  in  the  answer  and  not 
denied  by  the  replication  is  admitted  by  the  plaintiff  to  be 
true.  In  regard  to  facts  so  admitted  in  the  pleadings, 
neither  party  is  at  liberty  on  the  trial  to  gainsay  or  con- 
tradict. 

It  is  the  duty  of  the  court  in  this,  as  in  all  cases,  to  con- 
strue the  pleadings  and  to  determine  what  the  issues  are, 
or  in  other  words,  what  is  admitted  and  what  is  in  dispute 
between  the  pcurties. 

In  this  case  what  is  said  about  the  name,  nature  and 
character  of  the  injury  is  not  denied,  and  is  therefore  to  be 
taken  as  true.  It  is,  consequently,  admitted  in  this  case, 
both  by  the  plaintiff  and  defendant,  that  the  injury  which 
the  defendant  was  called  upon  to  treat  was  of  the  kind 
which  the  answer  declares  it  to  be. 

It  is  important  that  you  understand  clearly  what  is  com- 
plained of  by  the  plaintiff,  and  what  is  set  up  as  a  defense, 
in  order  that  you  may  confine  your  deliberations  to  the 
points  involved,  and  apply  the  evidence  to  questions  that 
are  in  controversy. 

The  plaintiff  complains  that  {he  defendant  failed  to  treat 
the  plaintiff  in  a  skillful  and  proper  manner  for  the  injuries 
he  had  received;  that  the  defendant,  through  ignorance  or 
neglect,  failed  to  furnish  proper  support  to  the  foot  of 
plaintiff,  so  that  the  bones  of  the  ankle  and  leg  could  or 
would  unite,  and  that  the  defendant  improperly  removed 
the  support  that  had  been  placed  under,  and  to,  plaintiff's 
foot  to  keep  the  same  in  position.  , 

The  defendant,  by  his  answer,  denies  the  alleged  neglect, 
sets  up  a  description  of  the  injury,  avers  that  he  treated  the 
case  with  care  and  skill,  and  as  an  additional  defense  sets 
up  that  he  has  been  released. 
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It  is  important  to  ascertain  and  have  in  mind  correct 
rules  in  regard  to  the  duties  and  obligations  of  surgeons 
when  employed  professionally. 

In  cases  like  this  the  court  and  jury  do  not  undertake  to 
determine  what  is  the  best  mode  of  treatment,  or  to  decide 
questions  of  medical  science  upon  which  surgeons  differ 
among  themselves. 

If  the  treatment  is  according  to  a  recognized  system  of 
surgery,  it  is  not  for  the  court  or  jury  to  undertake  to 
determine  whether  that  system  is  the  best  among  the  many 
that  may  be  adopted  by  different  branches  of  the  medical 
profession.  It  is  sufficient  if  the  practitioner  foUow  any 
of  the  known  and  recognized  systems. 

A  physician  or  surgeon  is  never  considered  to  have  war- 
ranted a  cure  unless  it  is  expressly  proved  that  he  con- 
tracted to  warrant  a  cure. 

And  he  cannot  be  held  responsible  for  mere  want  of 
success.  There  must  also  be  a  want  of  ordinary  care,  or  of 
ordinary  skill,  or  a  failure  to  exercise  his  best  judgment. 

By  ordinary  skill  is  meant  such  skill  as  men  in  the  same 
profession  usually  possess.  It  would  be  contrary  to  reason 
to  hold  that  every  professional  man  is  bound  to  possess 
remarkable  or  imusual  talent.  In  order  to  hold  the  de- 
fendant liable  in  damages  it  must  be  satisfactorily  shown 
by  the  evidence,  not  only  that  he  failed  to  treat  the  case 
properly,  but  also  that  the  damage  which  the  plaintiff  com- 
plains of  is  attributable  either  to  unskillful  or  negligent 
treatment. 

The  learned  professions^  like  other  avocations,  are  open 
to  every  person  who  sees  proper  to  prepare  himself  to 
pursue  them  as  an  avocation. 

When  a  young  man  sees  fit  to  enter  his  name  as  a  student 
of  medicine  and  surgery,  there  is  no  rule  requiring  that  he 
shoidd  be  possessed  of  uncommon  talent.  It  is  a  profession 
upon  which  every  youth  of  common  ability  may  enter  as  a 
student  with  a  view  to  make  it  the  business  of  his  life,  and 
it  is  not  the  intention  of  the  law,  nor  would  it  be  consistent 
with  human  reason  to  require  that  every  aspirant  for  pro- 
fessional honors  should  bring  to  the  labor  remarkable  and 
U 
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uncommon  natural  aptitude.  The  education  and  choice  of 
profession  or  occupation  of  most  individuals  is  to  a  great 
extent  influenced  and  directed  by  parents  or  others  who 
have  their  care  in  childhood,  and  make  the  choice  or  give 
the  impressions  and  bias  that  lead  to  the  particular  trade  or 
profession  before  the  individual  arrives  at  years  of  discre- 
tion., This  choice  is  often  made  at  too  early  an  age  to  ena- 
ble any  one  to  determine  whether  or  not  the  individual 
possesses  great  natural  talent  or  great  aptitude  to  that  par- 
ticular calling.  But  the  law  which  opens  every  trade  and 
profession  to  each  one  of  us,  is  intended  for  the  protection 
of  aU. 

It  would  be  equally  unjust,  and  contrary  of  human  rea- 
son, to  require  of  every  physician  extraordinary  talent  and 
extraordinary  natural  ability  and  judgment,  as  it  would  to 
refuse  to  call  the  physician  to  an  account  who  neglected  to 
treat  a  case  with  that  care  men  ordinarily  bestow  in  the 
business  of  life,  and  according  to  the  best  judgment  his 
Creator  has  given  him.  The  law  does  not  go  to  either 
extreme.  The  law  is  intended  for  the  protection  of  all, 
both  physician  and  the  patient. 

The  faithful,  honest  and  conscientious  physician  is  called 
upon  to  administer  to  everv  kind  and  class  of  men,  the 
high  and  low,  the  rich  and  me  poor,  the  virtuous  and  the 
depraved.  Common  humanity  demands  that  the  sick  and 
distressed  should  be  administered  to,  whatever  may  be 
their  circumstances.  The  physician  is  obliged  by  his 
calling,  constantly  to  enter  the  abodes  of  others,  and  fre- 
quently to  undertake  difficult  cases  and  to  perform  critical 
operations  in  the  presence  of  those  who  are  ignorant  and 
credulous. 

He  is  liable  to  have  his  acts  misjudged,  his  motives  sus- 
pected and  the  truth  colored  or  distorted  even  where  there 
are  no  dishonest  intentions  on  the  part  of  his  accusers. 
And  from  the  very  nature  of  his  duty,  he  is  constantly  liable 
to  be  called  upon  to  perform  the  most  critical  operations 
in  the  presence  of  persons  united  in  interest  and  sympathy 
by  the  ties  of  family,  where  he  may  be  the  only  witness  in 
his  own  behalf. 
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It  is  the  intention  of  the  law  to  protect  the  physician  or 
surgeon  as  well  as  the  patient,  and  to  protect  the  patient  as 
well  as  the  physician  or  surgeon.  If  the  surgeon  is  grossly 
ignorant  of  his  profession,  or  knowing  his  duty,  grossly 
neglects  it,  he  should  be  held  to  the  full  hgor  of  the  law 
and  should  suffer  the  full  consequences  of  imposing  himself 
upon  a  confiding  public.  His  trust  and  responsibilities  axe 
of  the  highest  and  grayest  character,  and  he  is  bound  to  a 
faithful  discharge  of  the  trust.  In  case  of  doubt  he  is 
bound  to  use  the  best  of  his  judgment,  but  the  surgeon  is  not 
responsible  for  an  error  of  judgment  when  the  expediency  of 
the  remedy  or  operation  is  involved  in  doubt,  if  he  acts 
with  ordinary  care,  skill  and  diligence. 

A  fracture  or  dislocation,  or  both  combined,  may  be 
so  complicated  that  no  human  skill  can  restore  it.  Or  the 
patient  may,  by  disregarding  the  surgeon's  directions,  impair 
the  effect  of  the  best  conceived  measures.  The  surgeon 
does  not  deal  with  inanimate  or  insensate  matter  like  the 
stone  mason  or  brick  layer,  who  can  choose  his  materials 
and  adjust  them  according  to  mathematical  lines,  but  he 
has  a  suffering  human  being  to  treat,  a  nervous  system  to 
tranquilize,  and  an  excited  will  to  regulate  and  control; 
where  a  surgeon  undertakes  to  treat  a  fractured  limb,  he 
has  not  only  to  apply  the  known  facts  and  theoretical  knowl^ 
edge  of  his  science,  but  he  may  have  to  contend  with  very 
many  powerful  and  hidden  influences;  such  as  want  of  vital 
force,  habit  of  life,  hereditary  disease,  the  state  of  the 
climate.  These  or  the  mental  state  of  liis  patient  may  often 
render  the  management  of  a  surgical  case  difficult,  doubtful 
and  dangerous;  and  may  have  greater  influence  in  the  result 
than  all  the  surgeon  may  be  able  to  accomplish,  even  with 
the  best  skill  and  care. 

From  these  and  like  considerations  arise  those  cases  and 
conditions  so  frequently  alluded  to  by  medical  witnesses  in 
the  course  of  this  trial,  in  which  the  surgeon  is  called  upon 
to  exercise  his  best  judgment,  and  in  which  he  is  justified 
in  changing  the  mode  of  treatment  from  time  to  time  as  the 
nature  and  exigencies  of  the  case  shall  indicate  a  necessity, 
or  the  propriety  of  a  change. 
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This  is  not,  as  was  ingeniously  said  in  the  course  of  the 
argument,  establishing  a  i-ule  'Hhat  every  surgeon  must  be 
the  judge  in  his  own  particular  case,"  but  it  is  applying  a 
necessary  and  well  established  rule,  that  in  cases  of  doubt 
as  to  what  is  the  best  course  to  be  pursued,  it  is  the  duty 
of  the  surgeon  to  exercise  his  best  judgment. 

And  it  follows  as  a  consequence  of  this  duty,  that  when 
the  skillful  and  careful  surgeon  does  exercise  his  best  judg- 
ment in  a  case  of  doubt,  he  ought  not  to  be  and  cannot  be, 
held  responsible  for  a  failure  of  success. 

The  fact  that  medical  cases  arise  in  which  the  practitioner 
is  compelled  to  rely  on  his  own  judgment,  makes  such  a 
ride  necessary. 

If  he  is  qualified  to  act  and  is  faithful  to  the  great  trusts 
confided  to  him,  he  deserves  the  full  protection  the  rules  of 
law  afford  him. 

On  the  other  hand,  if  he  is  grossly  ignorant,  or  fails  to  use 
ordinary  care  in  the  treatment  of  the  case  he  has  in  charge,  it 
is  most  just  that  he  should  suffer  the  consequence  of  his  acts. 

Applying  these  principles,  therefore,  to  this  case,  you  will 
inquire : 

1st.  Did  the  defendant  possess  ordinary  skill  and  treat 
the  injury  of  the  plaintiff  with  reasonable  and  ordinary 
diligence  and  care  ?  If  he  did,  and  if  in  case  of  doubt  he 
used  his  best  judgment,  he  is  not  liable,  and  your  verdict 
sliould  be  for  the  defendant. 

If  you  believe  from  the  evidence  that  the  defendant  did 
not  treat  the  plainliflTs  limb  with  reasonable  and  ordinary 
diligence  and  skill,  and  with  reasonable  and  ordinary  care, 
then  he  is  liable  for  all  damages  necessarily  resulting  &om 
such  improper  treatment. 

If  you  believe  from  the  evidence  that  whatever  injury  the 
plaintiff  has  sustained  has  been  the  restdt  of  the  severe  in- 
jury originally  received,  and  not  the  residt  of  negligent, 
unskillful  or  improper  treatment,  then  your  verdict  should 
be  for  the  defendant. 

Another  branch  of  this  case  is  presented  by  the  pleadings 
and  evidence,  namely — an  alleged  settlement  and  release  or 
receipt. 
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Where  two  parties  have  mutual  unsettled  dealings,  or  are 
asserting  and  in  good  faith  making  claim  to  debts  or  de- 
mands, each  against  the  other,  and  they  each  execute  to 
the  other  a  release  or  a  receipt  in  full,  the  execution  of  such 
release  or  receipt  on  the  part  of  one  is  a  sufficient  consider- 
ation to  uphold  the  release  or  receipt  on  the  part  of  the 
other.  Surrendering  a  claim  which  is  asserted  in  good 
faith  against  the  other,  and  which  the  other  is  in  some  risk 
of  having  to  pay,  is  a  sufficient  consideration;  and  it  is  not 
necessary  to  prove  that  it  coidd  have  been  successfully 
prosecuted.  In  this  case,  if  the  parties  agreed  to  a  full  set- 
tlement of  all  their  claims,  a  release  by  one  was  a  sufficient 
consideration  for  a  release  by  the  other. 

A  written  receipt  is  sometimes  open  to  explanation  by 
parol  evidence. 

When  parties  make  what  they  intend  for  a  final  settlement, 
it  sometimes  happens  that  an  item  of  account  is  omitted  by 
both  parties  by  mistake,  so  that  although  both  parties  in- 
tended to  include  their  entire  dealings,  and  believed  they 
had  done  so,  yet  there  is  an  item  that  was  not  in  fact  set- 
tled. It  is  permissible,  notwithstanding  the  language  of 
the  receipts,  in  a  proper  case,  to  show  the  mistake.  But  if 
it  is  true  that  both  parties  thought  of  the  item  which  is  said 
to  be  omitted,  it  was  the  duty  of  him  who  claims  that  there 
is  a  mistake,  to  have  attended  to  the  matter  at  the  time; 
and  if  he  did  not  it  is  his  own  fault,  and  he  cannot  introduce 
parol  evidence  to  vary  the  import  of  the  language  of  the 
receipt. 

Parol  evidence  is  also  admissible  to  show  that  there 
was  no  consideration,  or  to  show  that  the  consideration 
mentioned  in  the  receipt  is  not  the  true  one,  and  that  the 
parties  acted  upon  other  or  different  consideration  from 
that  mentioned  in  the  receipt,  when  that  question  is  ma- 
terial. But  in  this  case  if  there  was  any  consideration  for 
the  receipt  it  is  not  material  whether  it  was  great  or  small. 

There  can  be  no  such  thing  allowed  and  considered  by 
yon  as  a  condition  of  the  receipt  or  release,  thought  of  and 
agreed  to  at  the  time,  but  not  expressed  in  the  writing. 

That  is,  the  writing  must  be  taken  as  containing  the  very 
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words  the  parties  intend  to  use  to  express  what  was  agreed 
to  at  the  time,  and  all  the  conditions  of  the  agreement. 

Fraud  will  not  be  presumed,  but  must  be  established  by 
proof.  The  burden  of  proof  is  on  the  plaintiff  to  establish 
fraud.  If  it  has  been  proved  that  the  defendant  practiced 
deception  upon  the  plaintiff  and  by  that  means  obtained 
the  receipt,  the  receipt  is  of  no  value.  Such  fraudulent 
practice  must  be  proved  by  satisfactory  evidence.  The  re- 
ceipt cannot  be  avoided  on  the  ground  that  Dr.  Poppleton 
apprehended  danger  of  an  action.  He  was  not  bound  to 
state  that  he  feared  an  action.  It  would  be  no  fraud  or  de- 
ception for  him  to  remain  silent  as  to  his -reasons  for 
wanting  the  receipt.  If  the  jury  believe  that  the  receipt 
was  fairly  or  honestly  obtained,  and  Williams,  the  plaintiff, 
suspected,  when  asked  for  the  receipt,  that  defendant  (Pop- 
pleton) feared  an  action  for  malpractice,  and  desired  the 
receipt  on  that  account,  that  of  itself  is  decisive  of  the  case. 

If  you  find  that  such  was  the  case,  then  the  transaction 
at  the  time  of  executing  the  receipts  was  a  full  and  final 
settlement  of  all  that  is  involved  in  this  action. 

Tou  are  to  decide  upon  every  question  of  fact  involved  in 
the  case,  and  upon  every  question  you  should  be  governed 
by  the  evidence  that  has  been  given  on  the  trial. 

The  jury  returned  a  verdict  of  $900  for  plaintiff. 


After  the  verdict  was  rendered  in  this  cause,  the  defend- 
ant filed  a  motion  for  a  new  trial,  which,  being  argued  and 
submitted,  was  taken  ikider  advisement.  The  following 
opinion  was  filed: 


Upton,  J.  The  plaintiff  having  recovered  a  verdict  for 
$900,  the  defendant  moved  for  a  new  tried,  assigning  insuf- 
ficiency of  the  evidence;  that  the  verdict  is  against  law;  and 
errors  of  law,  committed  on  the  trial.  Although  the  verdict 
was  probably  the  result  of  compromise  of  conflicting  opinions 
in  the  jury  room,  and  the  amount  is  inconsiderable  compared 
with  the  amount  claimed,  I  think  there  was  some  evidence 
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tending  to  sustain  the  finding  of  this  amount,  (c)  I  am  less 
inclined  to  review  the  facts,  because  both  parties  voluntarily 
accepted  a  juror  after  he  had  declared  that  he  had  formed  an 
opinion  on  the  merits  of  the  case.  I  consider  such  practice 
open  to  criticism;  and  I  think  after  a  party  has  voluntarily 
submitted  his  case  upon  the  chance  or  probability  of  such 
juror's  being  for  him,  he  should  present  a  very  clear  case, 
if  he  asks  relief  on  the  ground  of  insufficiency  of  the  evi- 
dence. 

*  One  of  the  errors  of  law  assigned,  refers  to  the  proceed- 
ings relating  to  the  written  release  or  receipt.  On  the  trial 
the  defendant  produced  in  evidence  his  own  receipt  in  full 
of  all  demands,  and  a  receipt  of  the  same  date  signed  by 
the  plaintiff,  as  follows : 

"  Beceived  February  25th,  1869,  payment  in  full  for  Dr. 
Edgar  Poppleton,  and  settlement  is  hereby  acknowledged, 
and  that  said  Poppleton  has  fully  paid  me  all  dues  and  de- 
mands that  I  have  against  him  of  whatsoever  nature  or  kind 
to  date,  the  payment  being  two  hundred  dollars*. 

Lyman  Whj.tams." 

The  court  permitted  the  plaintiff  to  offer  evidence  that 
the  defendant  had  admitted  that  this  cause  of  action  was 
not  mentioned  on  occasion  of  executing  the  receipts.  And 
the  plaintiff  being  a  witness,  his  counsel  asked  him  to  state 
the  circumstances  under  which  the  receipt  was  given,  claim- 
ing the  answer  for  the  purpose  of  showing,  both  that  the 
subject  matter  of  this  action  was  not  included  in  the  settle- 
ment then  made,  and  that  the  plaintiff  was  misled  by  the 
defendant.  The  defendant  objected,  that  a  receipt  can  not 
be  disputed  by  parol  except  as  to  the  consideration  or 
amount  received;  that  fraud  or  mistake  should  be  plead; 
and  that  the  language  of  the  instrument  being  clear  and 
explicit,  and  its  construction  hot  doubtful,  proof  of  sur- 
rounding circumstances  was  not  admissible  to  vary  or 
change  its  meaning. 

(c)  The  defendant  treated  the  limb  during  some  months,  and  it  was  not  amputated 
until  after  he  ceased  to  treat  the  case.  Some  of  the  testimony  of  experts  tended  to  show 
that  amputation  should  have  been  resorted  to  a  considerable  time  before  the  defendant 
ceased  to  treat  the  case.  If  the  plaintiflTs  sufferings  were  improperly  and  unnecessarily 
prolonged,  the  $900  may  have  been  a  reasonable  compensation. 
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The  objection  was  overruled,  and  the  plaintiff  testified  in 
substance  that  the  subject  of  this  action  had  never  pre- 
viously been  mentioned  between  the  parties;  that  the 
defendant  was  excited  when  he  came;  that  he  proposed  to 
remit  his  claim  of  about  $300  for  medical  attendance,  be- 
cause the  plaintiff  was  poor,  leaving  it  optional  with  the 
plaintiff  to  pay  him  $100  at  some  future  time,  if  the  plaintiff 
should  ))eGome  able.  The  plaintiff  said  he  thought  at  the 
time  it  was  probable  that  the  defendant  was  doing  this  from 
fear  of  being  sued  for  malpractice;  but  nothing  was  said  on 
the  subject;  that  the  whole  matter  was  done  hastily;  that  it 
was  directly  after  the  verdict  in  the  case  of  WUHams  v.  East, 
in  which  case  the  defendant's  mode  of  treating  plaintiff's 
case  was  fir^t  criticised* 

On  the  trial  I  was  not  entirely  confident  of  the  admissi- 
bility of  this  evidence  under  the  pleadings. 

Had  the  answer  specifically  alleged,  that  the  plaintiff  had 
for  a  valuable  consideration  executed  a  release  of  this  cause 
of  action,  and  had  the  replication  merely  denied  the  execu- 
tion of  such  a  release,  making  no  allegations  of  fraud  or 
mistake,  I  should  unhesitatingly  have  ruled  out  all  evidence 
tending  to  show  misrepresentation,  imposition  or  mistake. 
But  these  pleadings,  when  divested  of  surplusage,  amount 
to  this;  the  defendant  asserts  that  the  parties  have  made  a 
settlement  which  includes  this  alleged  cause  of  action;  and 
the  plaintiff  denies  having  settled  this  subject  matter.  A 
receipt  or  release  is  produced  which  does  not  specifically 
mention  this  subject.  I  am  not  prepared  to  say  the  plaint- 
iff was  called  upon  to  reply  more  specially  or  specifically 
than  he  has.  Nor  to  hold  that  he  is  not  entitled,  under  his 
denials,  to  show  by  parol,  if  he  can,  that  the  writing  was 
not  intended  to  include  this  subject  matter,  by  showing  the 
circumstances  under  which  it  was  made.  And  if  those  cir- 
cumstances indicate  that  he  was  deceived  or  mistook  the 
nature  of  the  transaction,  I  think  he  was  authorized  to  lay 
them  before  the  jury,  to  enable  them  to  judge  whether  he 
voluntarily  assented  to  a  release  of  the  subject  matter  of 
this  action.     The  plaintiff  undoubtedly  had  a  right  to  show 
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the  surronnding  circumstances,  to  rebut  the  conclusion  that 
this  claim  was  included  in  the  release,  (d) 

And  it  is  difficult,  if  not  impossible,  to  separate  the  cir- 
cumetances  that  would  tend  to  show  that  he  did  not  volun- 
tarily assent  to  release  this  claim,  from  those  that  might 
show  that  he  was  unduly  influenced  or  deceived. 

Exceptions  were  taken  by  the  plaintiff  to  some  of  the 
rulings  on  the  admissibility  of  testimony;  but  the  Qnly  ex- 
ceptions that  are  urged  upon  the  argument,  are  those  taken 
to  the  rulings  which  excluded  the  evidence  of  other  sur- 
geons, as  to  the  reputation  of  the  defendant,  and  refused  to 
permit  them  to  pronounce  upon  the  question  whether  the 
defendant  is  a  skillful  surgeon. 

Upon  more  mature  consideration,  I  am  satisfied  of  the 
correctness  of  these  rulings. 

Although  in  form,  the  latter  question  purported  to  ask 
witness  what  he  knew  of  his  own  "knowledge  of  the  skill  of  the 
defendant,  it  in  reality  asked  for  the  opinion  of  the  witness. 
It  virtually  puts  the  witness  in  the  place  of  the  jury,  so  far 
as  to  call  upon  him  to  pass  upon  the  facts  that  have  come 
under  his  observation,  and  having  drawn  from  his  own  ob- 
servations, conclusions  of  fact,  it  asks  him  to  express  the 
opinion  which  he  predicates  upon  those  facts.  The  witness 
was  certainly  permitted  to  go  as  far  in  this  direction  as  the 
rules  of  evidence  can  tolerate.  And  when,  after  detailing 
cases  in  which  he  had  seen  the  defendant  operate,  he  was 
permitted,  without  objection,  to  express  his  opinion  as  to 
whether  the  operations  were  skillfully  performed,  I  think  as 
much  latitude  was  given  as  can  be  permitted  in  such  cases. 

The  motion  for  a  new  trial  must  be  denied. 

(d)  2  Sietc.  288;  6  Gill.  487. 
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CiBCDiT  Court  for  Multnomah  Couitpy,  November  Term,  1869. 
JACOB  DAVIS  V,  JOHN  MASON. 

Gold  Coin. — Where  the  plaintiff  sues  for  gold  coin  loaned  to  the  amount  of 
$80,  he  will  not  be  entitled  to  recover  a  jadgment  for  $114,  on  the  ground 
that  the  coin  was  worth  that  sum  in  currency.* 

Idem. — In  such  case,  evidence  of  the  relative  value  of  coin  and  legal  tender 
notes  is  not  admissible. 

GusTOM.-;-Nor  evidence  of  the  custom  of  a  particular  bank  to  pay  coin  on 
checks  that  do  not  reduce  the  kind  of  currency,  or  of  the  customs  of 
other  banks  in  the  place  in  this  respect. 

Express  Contract. — Where  the  pleadings  admit  an  agreed  price  for  labor, 
evidence  of  its  reasonable  value  is  not  admissible. 

Express  and  Implied  Contracts. — ^Where  the  parties  have  agreed  orally 
that  the  wages  shall  be  at  a  fixed  rate  in  gold  coin,  but  have  failed  to  re- 
duce the  agreement  to  writing,  it  is  held  not  to  amount  to  a  specifical 
agreement,  and  evidence  of  the  reasonable  value  is  admissible,  under 
proper  pleadings. 

The  plaintiff  declared  for  the  reasonable  value  of  his 
services  from  July  1,  1868,  to  July  1,  1869;  and  for  $80 
gold  coin  loaned,  which  he  alleged  to  be  of  the  value  of 
$114  in  legal  tender  notes. 

The  answer  sets  up  a  special  contract  that  the  defendant 
would  perforin  the  labor  at  $60  per  month;  alleges  payment, 
to  an  amount  specified;  and  denies  that  the  defendant  bor- 
rowed any  money  from  the  plaintiff. 

The  replication  denies  making  the  special  contract,  and  avers 
that  no  price  was  ever  agreed  to  or  bargained,  except  that 
the  parties*agreed  that  the  labor  should  be  paid  in  gold  coin 
and  should  be  at  the  rate  of  $60  per  month  up  to  January 
1,  1869,  and  from  that  time  $70  per  month. 

In  opening  the  case  to  the  jury,  the  plaintiff's  counsel 
claimed  the  reasonable  value  of  the  labor  estimated  in  legal 
tender  notes.  A  question  was  raised  whether  he  had  not 
admitted  a  specially  agreed  value.  The  plaintiff  obtained 
leave,  and  amended  his  replication,  so  as  to  assert  that  all 
that  was  ever  assented  to  in  regard  to  the  wages  was  as- 
sented to  orally,  and  not  reduced  to  writing,  and  that  one 


*  The  qiiefltion  wsB  not  niged  whether  the  plaintiff  could  recover  a  jadgment  for  gold 
coin,  the  only  writing  being  a  check  drawn  on  a  third  party  by  the  plaintiff,  which  did  not 
mention  the  kind  of  currency. 
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of  ihe  terms  of  the  agreement  was  that  the  wages  should  be 
paid  in  gold  coin. 

One  or  more  of  the  plaintiffs'  witnesses  testified  that  the 
labor  was  reasonably  worth  $109  per  month.  The  plaintiff 
offered  to  prove  that  the  180  loaned  was  woi;;th  $114  in  cur- 
rency. This  was  objected  to  as  irrelevant  and  incompetent, 
and  the  objection  was  sustained.  The  plaintiff  testified 
that  in  loaning  the  $80  he  gave  the  defendant  a  check  on 
his  banker,  which  check  did  not  specify  the  kind  of  cur- 
rency. The  plaintiff  then  offered  to  prove  that  it  was  the 
custom  of  that  bank  to  pay  gold  coin  on  all  checks  that  did 
not  specify  the  kind  of  currency,  and  that  such  was  the 
custom  of  all  bankers  in  the  same  city.  This  evidence 
was  objected  to  by  the  defendant  as  irrelevant  and  incom- 
petent, and  the  objection  was  sustained. 

Upton,  J.  instructed  as  follows  : 

The  plaintiff  sues  to  recover  $80,  which  he  alleges  he 
loaned  to  the  defendant,  and  also  for  the  reasonable  value 
of  his  services. 

Where  the  parties  agree  upon  and  contract  for  a  stipu- 
lated value  or  rate  of  wages,  the  plaintiff  can  recover  no 
more  than  the  amount  agreed  upon.  But  where  the  parties 
have  not  determined  the  rate  by  their  own  agreement,  the 
party  performing  labor  at  the  request  of  the  other  is  entitled 
to  recover  the  reasonable  value  of  his  services. 

To  constitute  an  express  contract  fixing  the  rate  of  wages, 
there  must  be  the  assent  of  two  minds  to  one  and  the  same 
proposition,  and  the  contract  must  be  such  as  can  be 
enforced. 

If  these  parties  assented  that  the  wages  should  be  a  cer- 
tain amount  of  gold  coin,  and  if  its  payment  in  gold  was  a 
material  condition  or  term  of  the  agreement,  it  was  a  con- 
tract that  could  not  be  fully  entered  into  so  as  to  make  all 
its  terms  binding  upon  the  parties  without  a  writing.  The 
parties  cannot  be  considered  as  having  made  such  a  con- 
tract, unless  some  writing  was  made. 

If  no  writing  was  made,  the  parties  did  not  make  a  valid 
contract  that  the  payment  should  be  made  in  gold  coin.    If 
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payment  in  gold  coin  was  one  condition,  and  the  rate  of 
wages  another  condition,  or  term,  that  both  parties  intended 
should  be  part  of  the  contract,  it  evidently  was  not  agreed 
that  sach  rate  of  wages  was  satisfactory  if  paid  in  somethii^ 
of  less  value  than  gold  coin. 

In  that  case,  there  was  not  a  binding  contract  for  the  pay- 
ment of  gold  coin ;  because  for  the  want  of  a  writing  such 
contract  cannot  be  enforced,  and  it  was  not  a  binding  con- 
tract for  that  rate  of  wages,  payable  in  something  of  less 
value,  because  the  minds  of  the  two  contracting  parties 
never  assented  to  that  proposition.  Unless  there  has  been 
an  assent  of  both  parties,  to  a  definite  mode  and  measure 
of  compensation,  which  can  be  enforced  both  as  to  the 
amount  and  the  value  they  had  in  contemplMion,  they  have 
not  by  their  own  act  fixed  upon  the  rate  of  wages,  and  the 
law  determines  it  for  them.  In  such  case  the  law  declares 
the  compensation  to  be  what  the  services  are  reasonably 
worth.  If  the  plaintiff  recovers  a  judgment  for  wages  in 
this  case,  the  defendant  will  be  authorized  to  pay  it,  if  he 
chooses  to  do  so,  in  legal  tender  notes,  and  it  is  proper 
that  the  jury  should  estimate  the  wages  in  view  of  that  fact, 
when  estimates  are  made  in  different  kinds  of  currency  by 
different  witnesses. 

As  to  the  alleged  loan  of  money,  there  is  no  rule  of  law 
that  will  authorize  the  jury  to  render  a  verdict  for  a  greater 
amount  than  was  loaned,  merely  because  the  judgment  can 
be  paid  in  a  currency  of  less  value.  This  may  appear  to  be 
a  hardship  in  some  cases,  and  it  is  impossible  to  institute  a 
system  of  laws  that  will  never  work  hardships.  When  one 
so  far  trusts  to  others  as  to  contract  for  gold  coin,  and  take 
no  written  agreement  for  its  pajmient,  he  must  suffer  the 
consequence  of  his  neglect,  if  results  do  not  come  up  to 
his  expectations. 

Jurors  are  not  at  liberty  to  disregard  the  law  in  such 
cases,  upon  an  idea  that  they  can  thus  do  justice  between 
the  parties.  If  courts  or  juries  are  at  liberty  to  disregard 
the  law  in  some  cases,  what  is  to  prevent  them  from  doing 
so  in  all  cases,  when  they  do  not  approve  of  the  law.  It  is 
evident  that  such  practice  would  undermine  the  foundation 
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of  remedial  justice,  and  would  be  substituting  the  arbitrary 
will  of  those  who  are  called  upon  to  administer  justice,  for 
the  settled  rules  of  law  upon  which  every  citizen  has  a  right 
to  rely  for  the  protection,  not  only  of  his  property,  but  his 
liberty  and  his  life.  It  is  better  that  we  should  sometimes 
suffer  great  hardship^  whether  caused  by  our  own  neglect 
or  othei-wise,  than  that  we  should  exchange  known  rules  of 
law  for  the  arbitrary  will  of  those  who  undertake  to  admin- 
ister the  law. 

The  plaintiff  had  a  verdict,  and  judgment  was  entered 
without  specifjdng  the  kind  of  currency. 


CiBctJiT  Court  fob  Multnomah  County,  November  Term,  1869. 
STATE  OF   OREGON  V.  JOHN  LEONARD. 

CoimNUANCs. — Where  it  was  not  satiBfactorily  shown  that  there  was  a  rea- 
sonable expectation  of  procuring  the  evidence  at  another  term,  a  con- 
tinuance was  denied. 

Idem. — ^Where  the  witness  has  no  fixed  residence,  a  clear  showing  shoold  be 
made  of  the  circumstances  tending  to  prove  the  probability  of  obtaining 
his  evidence. 

Admisbioms. — ^Where  admissions  were  made  to  the  arresting  officer,  and  it 
also  appears  that  the  officer  advised  the  defendant  to  make  a  confession, 
but  it  did  not  appear  whether  the  admission  was  made  before  or  after  the 
advice  was  given,  and  the  defendant's  attorney  neglected  to  question  the 
witness  on  that  subject,  the  court  refused  to  charge  the  jury  that  they 
should  disregard  the  evidence  of  the  admissions. 

Afteb  the  grand  jury  of  the  present  term  had  been  dis- 
charged, the  district  attorney  presented  the  papers  that  had 
been  certified  by  the  committing  magistrate  in  this  case, 
and  on  his  motion,  the  persons  who  had  composed  the  grand 
jury  were  resummoned,  in  pursuance  of  section  32  of  the 
criminal  code. 

The  same  foreman  was  reappointed,  and  the  grand  jury 
was  again  sworn ;  and  afterwards  presented  a  bill  of  indict- 
ment charging  the  defendant  with  larceny,  in  stealing  twenty- 
eight  ounces  of  gold  dust,  the  properiy  of  one  Morris. 

A,  C.  Oibbs,  district  attorney,  and  Charles  Parrish,  for 
the  state. 
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Jvlms  Mordand  and  B.  E.  BybeCj  under  appointment  of 
the  court,  appeared  for  the  defendant. 

The  defendant  pleaded  not  guilty,  and  filed  a  motion  and 
his  affidavit  for  a  continuance. 

The  affidavit  stated  that  the  gold  dyst  was  the  defendant's 
property.  That  defendant  and  Morris  had  traveled  together 
from  Macula,  some  hundreds  of  miles,  to  Portland,  the 
gold  dust  being  brought  in  the  canteenas  or  saddle-bags  of 
Morris.  That  owing  to  Morris  being  familiar  with  the 
route,  and  with  traveling,  the  defendant  had  requested 
Morris  to  take  the  gold  dust  and  carry  it  for  the  defend- 
ant. That  the  absent  witness  would  testify  to  those  facts; 
that  said  witness  was  present  at  Mazoula,  and  saw  the 
gold  dust  delivered  by  the  defendant  to  said  Morris.  That 
at  the  time  of  that  transaction,  the  witness  left  Mazoula  to 
go  to  a  designated  town  in  Montana,  with  the  intention  of 
returning  from  there  to  Portland;  and  that  he  had  business 
engagements  with  the  defendant,  to  meet  the  defendant  at 
this  place  in  a  few  weeks,  and  to  go  from  this  place  to  Ohio 
in  company  with  the  defendant,  on  business  of  theirs.  That^ 
the  defendant  knew  of  no  other  witness  to  the  fact  of  the 
delivery  or  of  the  ownership  of  the  gold  dust.  That  the  mo- 
tion was  not  made  for  delay;  and  that  the  defendant  would 
be  able  to  produce  the  attendance  of  said  witness  at  the 
next  term  of  the  court. 

Upton,  J.  It  is  not  satisfactorily  shown  that  there  is  a 
reasonable  expectation  of  procuring  the  attendance  of  the 
witness  at  another  term.  The  residence  of  the  witness  is 
not  stated,  nor  is  the  nature  of  the  business  which  may 
bring  him  to  this  place  disclosed.  Taking  the  affidavit  to 
be  true,  if  he  then  actually  intended  to  come  to  this  place, 
because  of  business  relations  with  the  defendant,  there  is  no 
certainty  that  he  will  now  have  the  same  inducements  to 
come.  At  that  time  the  defendant  had  twenty-eight  ounces 
of  gold  dust,  if  his  affidavit  is  true;  now  he  has  no  certainty 
of  having  anything  to  embark  in  that  business.  There  is  no 
certainty  that  the  witness,  if  he  should  come,  would  be  will- 
ing to  be  detained  here  until  the  next  term,  or  that  he  would 
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let  his  presence  be  known,  and  there  is  not  much  difficulty 
in  his  avoiding  risk  of  such  detention,  if  he  chooses  to  do 
so.  Where  the  witness  has  no  fixed  residence,  a  clear  show- 
ing should  be  made  of  the  circumstances  tending  to  prove 
the  probability  of  obtaining  his  evidence. 

The  case  being  brought  on  for  trial. 

Philip  Saunders,  City  Marshal,  one  of  the  witnesses, 
on  behalf  of  the  State,  testified:  "After  hearing  of  the 
affair,  about  nine  A.  M.,  I  went  aboard  the  Cascades  boat 
at  Couches'  wharf.  I  remained  on  the  gangway  until 
the  passengers  got  off,  and  then  went  aft.  A  person  on 
board  pointed  to  a  room  where  the  boat  hands  sleep,  and 
on  entering  the  room  I  found  the  defendant  in  that  room, 
lying  on  a  bunk.  I  searched  him  and  found  this  purse  on 
him.  I  asked  the  defendant  why  he  took  it.  He  said  he 
could  not  say  what  did  possess  him  to  take  it.  That  he  was 
sorry  he  took  it.  That  Morris  was  a  kind  of  loose  man  i^ 
his  business.  That  Morris  could  spare  it  and  not  feel  it. 
That  he  had  never  done  such  a  thing  before." 

On  Cross-examination  the  witness  said:  *'I  told  him  it 
would  be  better  for  him  to  make  a  clean  breast  of  it,  and 
throw  himself  on  the  mercy  of  the  court."* 

The  defendant's  counsel  requested  the  court  to  charge  the 
jury  that  it  was  their  duty  to  disregard  all  evidence  of  ad- 
missions made  by  the  defendant  to  Marshal  Saunders.  And 
the  judge  refused  to  give  the  instruction;  the  defendant's 
counsel  having  seen  proper  not  to  question  the  witness  as 
to  whether  the  admissions  were  made  before  or  after  the 
advice  was  given. 

The  defendant  was  convicted. 


*  HfftTffh*!  SannderB  wm  not  questioned  as  to  whether  any,  or  how  much,  of  the  oonfei- 
■ion  w«8  made  after  the  witness  gave  the  advice. 
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Sebyiok  of  Notiok  of   AppsaIi. — Notice   of  an  appeal  from  a  judgment 
3   lao  rendered  by  a  jastice  of  the  peace,  may  be  served  either  upon  the  party 

88*  ggg:  personally  or  on  the  attorney  who  appeared  for  him  in  the  action,  if 

jj  ^  such  attorney  resides  in  the  county  where  the  trial  was  had. 

The  respondeut  appeared'  specially  for  the  purpose,  and 
moved  to  dismiss  the  appeal  for  want  of  a  sufficient  service 
of  notice  of  the  appeal.  The  respondent  had  appeared  in 
the  justice's  court  by  an  attorney  who  resides  and  hfts  his 
office  in  the  county,  and  the  notice  of  appeal  was  served  on 
the  attorney  and  not  on  the  respondent  in  person. 

HiU  &  MuUcy,  for  the  respondent,  cite  Daily  v.  Bergman, 
decided  in  this  court  in  1866.    6  How.  Pr.  106.    6  Cal.  246. 

0.  P.  Mason,  for  appellant^   cites   Lindley  v.   Wallis,  2 
^Ogn.  203. 

Upton,  J.  The  general  practice  act,  sec.  527,  provides,  in 
regard  to  appeals  from  judgments  rendered  in  courts  of 
record,  "The  appellant  shall  cause  a  notice  to  be  served  on 
the  adverse  party,  and  file  the  original,"  etc.  The  justices' 
act  uses  this  phraseology  :  "The  appeal  is  taken  by  serving 
a  notice  thereof  on  the  adverse  party  and  filing  the  origi- 
nal."   Code  p.  595,  s.  66. 

In  Lindley  v.  WaUis,  2  Ogn.  203,  the  supreme  court  having 
an  appeal  from  a  court  of  record  under  consideration,  held 
that,  "the  service  of  notice  of  appeal  may  be  made  either  upon 
the  party  or  upon  his  attorney  of  record  residing  within  the 
county  where  the  trial  was  had.  Outside  the  county  the  ser- 
vice can  only  be  had  on  the  party."  It  only  remains  to  be 
determined  whether  there  are  sound  reasons  for  sustaining  a 
different  rule,  in  appeals  from  a  court  not  of  record.  There  is 
force  in  the  position  that  such  courts  have  no  attorneys  of  r«- 
cord,  or  rather  that  any  person  may  appear  there  as  attorney. 
There  are  not  the  same  safeguards  against  misapprehension 
or  negligence  on  the  part  of  persons  who  appear  there  as 
attorneys,  as  there  are  in  courts  of  record ;  and  the  former 
ruling  of  this  court,  if  not  in  conflict  with  the  opinion  of 
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the  supreme  court,  should  be  of  great  weight  in  determin- 
ing the  case.  It  should  be  borne  in  mind,  however,  that 
that  ruling  was  made  before  the  question  had  been  deter- 
mined in  the  supreme  court,  and  at  a  time  when  the  bar 
was  much  divided  in  opinion  as  to  what  ought  to  be  the 
rule  in  appeals  from  courts  of  record.  I  am  inclined  to 
think  my  predecessor  would  have  ruled  differently  if  the 
ruling  in  Lindley  v.  fVallia  had  been  announced  before  he 
was  called  to  pass  upon  this  question.  A  very  grave 
reason  against  the  ruling  made  in  Daily  v.  Bergman  is,  that 
a  plaintiff  may  sue  by  attorney  in  a  justice's  court  and 
obtain  judgment,  without  ever  coming  into  the  state.  In 
that  case,  all  right  of  appeal  would  be  cut  off,  unless  notice 
of  appeal  can  be  served  on  the  attorney.  I  think  the  rea- 
sons in  favor  of  service  on  the  attorney  stronger  than  those 
against  it,  and  that  the  practice,  in  appeals  from  justices' 
courts,  should  conform  in  this  particular  with  the  practice 
in  other  cases,  as  established  by  the  supreme  court  in 
Lindley  v.  WaUis,  > 
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THE  OREGON  CENTRAL  R.  R.  CO.,  Respondent,  v.  W.  T. 

SCOGGIN,  Appellant. 

Fi^KA  IN  Abatkment. — ^When  an  answer  sets  up  a  defense  in  bar,  and  also 
denies  '*that  the  plaintiff  is  a  corporation  duly  organized,"  the  denial 
will  be  stricken  out  as  within  the  rule  established  in  Hopwood  v.  Patter- 
son (2  Ogn.  49). 

Pleabing. — It  does  not  raise  an  issue  of  fact  to  say  the  plaintiff  is  not  dtdy 
organized. 

CoBFORATioN. — A  Corporation  may  receive  sfibscriptions  of  its  stock,  and 
may  sue  before  being  fully  organized. 

Fbaub. — To  avoid  a  contract  on  the  ground  of  fraudulent  misrepresentations 
it  must  appear  that  the  party  acted  on  the  representations;  and  that  the 
misrepresentations  were  concerning  matters  of  fact  and  not  matters  of 
•    opinion  or  of  law. 

Amknbmext. — ^Where  matters  in  abatement  were  plead  at  the  same  time  with 
a  defense  in  bar,  leave  to  amend  as  to  the  matters  in  abatement  was 
denied. 


1.  The  raliDg  in  the  case  of  Lindley  v.  WallU  1b  understood  to  require  service  to  be  made 
on  the  party,  when  the  attorjuy  resides  outside  the  county. 
12 
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This  action  was  commenced  in  justice's  court  to  recover 
$188  alleged  to  be  due  on  a  subscription  for  ten  shares  of 
the  plaintiff's  corporate  stock  at  $25  per  share. 

The  plaintiff  had  judgment,  and  the  defendant  appeals  to 
this  court. 

The  case  is  now  presented  on  motion  to  strike  out  parts 
of  the  answer. 

1.  The  answer  *'  denies  that  plaintiff  is  a  corporation  duly 
organized." 

2.  Denies  that  the  defendant  agreed  to  take  the  ten  shares. 

3.  Alleges  that  the  plaintiff's  capital  stock  is  fixed  at 
$5,000,000,  and  that  one  half  thereof  has  not  been  sub- 
scribed. 

4.  That  the  defendant  did  subscribe  a  writing  wherein  it 
was  agreed  that  in  consideration  the  plaintiff  was  donee  of 
certain  "government  aid"  of  the  value  of  seventy-five  per 
cent,  of  the  cost  of  constructing  the  road,  or  $75  per  share 
of  the  stock,  the  defendant  would  take  and  pay  for  ten 
shares  (nominally  $100  each)  at  $25  per  share.  But  that  in 
truth  the  plaintiff  was  not  such  <lonee,  and  said  considera- 
tion has  wholly  failed. 

5.  That  the  agent  of  the  plaintiff,  acting  for  the  plaintiff 
in  procuring  said  subscription,  made  false  representations 
that  are  set  forth  in  the  answer. 

6.  The  answer  states  what  is  the  construction  of  certain 
language  used  in  the  written  contract,  and  alleges  that  the 
defendant  has  paid  $62  on  the  subscription,  and  that  the 
$62  was  obtained  by  the  same  fraud  before  alleged. 

The  plaintiff  moves  to  strike  from  the  answer  each  of  the 
several  defenses  above»  numbered. 

TheCourt  (Upton  J.)  announced  the  decision  as  follows: 
The  denial  that  plaintiff  "is  a  corporation  dvly  organized^^ 
should  be  stricken  out.  Although  such  denial  is  some- 
times treated  as  a  plea  in  bar  in  particular  cases,  ordinarily 
it  does  not  involve  the  merits  of  the  action,  and  is  within 
the  rule  established  in  Hoptvood  v.  Patterson  (2  Ogn.  49). 
In  this  case,  however,  it  is  subject  to  the  further  objection 
that  it  is  not  necessary  that  tiie  plaintiff  should  be  both 
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incorporated  and  organized,  to  enable  it  to  receive  sub- 
scriptions and  to  sue.  Nor  is  it  a  sufficient  denial  to  say 
the  plaintiff  is  not  duly  organized.  It  does  not  raise  an 
issue  of  fact. 

The  denial  that  defendant  agreed  to  take  ten  shares, 
referred  to  in  the  second  part  of  the  motion,  is  admitted  to 
be  predicated  on  the  disability  of  the  plaintiff  to  make  the 
contract.  The  motion  raises  these  two  questions:  Can  a 
corporation  make  and  collect  assessments  before  its  organ- 
ization is  fully  perfected  by  the  election  of  officers,  and  in 
other  respects?  And  can  one  who  has  contracted  with  the 
company  as  a  corporation,  question  the  regularity  of  its  or- 
ganization for  the  purpose  of  avoiding  the  contract? 

The  language  of  section  5  of  the  general  law,  if  not  con- 
trolled by  other  provisions,  is  broad  enough  to  authorize 
assessments  and  collections  before  the  election  of  officers. 
The  corporators  ** may  sue  and  be  sued,"  purchase  property, 
appoint  agents,  *'make  by-laws"  *  *  *  "for  the  sale  of 
any  portion  of  its  stocks  for  delinquent  assessments  due 
thereon." 

By  section  6  the  corporators  must  have  power  to  receive 
subscriptions  before  proceeding  to  organize  by  electing  offi- 
cers, and,  as  a  necessary  consequence,  may  do  anything 
requisite  and  proper  to  be  done  in  obtaining  subscriptions. 

If  the  corporators  are  empowered  to  contract  in  relation 
to  subscriptions,  to  make  rules  for  sales  of  delinquent 
assessments,  and  to  sue  and  be  sued,  it  seems  to  be  imma- 
terial for  the  purposes  of  this  case,  whether  the  corporation 
is  organized  or  not. 

That  one  who  subscribes  to  the  stock  can  avoid  the  sub- 
scription, because  of  neglect  to  organize,  is  certainly  a 
position  difficult  to  sustain,  and  it  is  questionable  whether 
the  neglect  can  be  set  up,  except  by  a  proceeding  in  the 
nature  of  quo  warranto,  under  section  353  of  the  code. 
This  part  of  the  motion  should  be  allowed. 

The  fourth  point  in  the  motion  is  directed  to  the  alleged 
failure  of  consideration.  This  part  of  the  motion  should 
be  denied. 

The  fifth  and  sixth    specifications  of    the    motion  are 
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directed  to  alleged  misrepresentations.  These  parts  of  the 
motion  should  be  sustained.  The  answer  does  not  show 
that  the  defendant  was  misled  by  the  misrepresentations ; 
and  the  false  representations  are  not  confined  to  matters  of 
fact,  but  include  conclusions  and  matters  of  opinion. 

The  parts  of  the  motion  numbered  one,  two,  three,  five  and 
six  should  be  granted,  but  the  motion  should  be  overruled 
as  to  its  fourth  subdivision,  relating  to  failure  of  considera- 
tion. 

The  defendant  asked  leave  to  amend  his  answer,  and 
leave  was  granted  as  to  parts  five  and  six,  above  specified, 
but  denied  as  to  specifications  one,  two  and  three. 


CiBODiT  Court  fob  Multnomah  County,  Novembeb  Tebm,  1869. 

THE  OREGON  CASCADE  R.  R.  CO.  v.  JOSEPH  BAILY, 
Defendant,  AND  THE  OREGON  STEAM  NAVIGATION 
CO.,  Intkbvenob. 

Pleas  in  Abatement  and  in  Bab. — Joindeb. — In  an  action  to  appropriate 
land  to  the  use  of  a  railroad  corporation,  the  defendant  wiU  not  be 
allowed  to  unite  the  several  defenses  in  one  trial,  that  the  company  is 
not  incorporated,  the  land  is  not  subject  to  appropriation,  and  its  value 
is  $200,000. 

Idem. — Consent. — The  parties  may  consent  to  try  the  two  latter  issues 
together. 

View. — Duties  of  jurors  in  viewing  premises,  stated. 

AcnoN  to  Condemn  Land  fob  a  Batlboad. — ^Where  the  plaintiff  sues  to . 
condemn  sixty  feet  in  width,  he  will  not  be  allowed  to  give  evidence  of 
the  value  of,  and  ask  a  verdict  for  the  condemnation  of  forty-five  feet  in 
width. 

Pabol. — Parol  evidence  of  a  written  statement  of  value  furnished  the  asses- 
sor is  not  admissible. 

Admissions. — Nor  is  the  assessment  roll  admissible  to  prove  the  value  of  the 
land,  or  to  prove  at  what  sum  the  owner  valued  it. 

Evidence. — The  plaintiff  was  not  permitted  to  go  into  a  general  exhibit  of 
the  defendant's  corporate  transactions  and  rates  of  charge,  to  show  that 
the  defendant  Vas  claiming  the  land  solely  for  the  purpose  of  monopoly 
or  to  prevent  competition. 

Abticuss  of  Incobpobation. — The  evidence  of  the  powers  of  a  corporation  is 
now  to  be  found  in  the  general  law  and  its  articles  of  incorporation,  as 
formerly  this  was  contained  in  the  charter. 
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Thjb  Gondemnatiom  is  to  a  Pubuo  Use. — ^When  private  property  is  con- 
demned to  the  use  of  a  corporation,  it  is  condemned  to  a  public  use. 
It  is  because  the  corporation  is  to  be  a  public  agent  that  the  legislature 
has  power  to  authorize  the  condemnation.  If  the  goyemment  authorizes 
the  taking  of  priyate  property  for  iiny  use  but  a  public  one,  the  act 
is  void. 

PoBCHASE. — A  corporation  has  no  higher  or  better  right  to  property .  con- 
demned by  the  judgment  of  a  court,  than  to  that  acquired  by  purchase 
without  condemnation. 

LiABiiiiTT  OP  Gospobation's  Fbopebtt  to  Condemnation. — In  general, 
property  held  by  a  corporation  and  necessary  to  the  public  use  for  which 
the  corporation  is  created,  is  not  liable  to  be  condemned  and  appropri- 
ated to  another  corporation  for  the  same  use. 

Abticlss  of  Incobpobation,  CoNSTBircnoN  OF, — A  company  incorporated  to 
transport  freight  and  passengers  on  a  riyer  and  its  portages,  is  not  nec- 
essarily limited  to  one  side  of  the  riyer  at  a  portage. 

Bight  of  Way. — ^A  corporation  has  no  right  to  the'  exclusiye  use  of  a  right 
of  way  that  is  not  necessary  and  useful  in  its  corporate  business. 

Ideh. — If  the  defendant  has  yoluntaxily  abandoned  the  use  of  the  land  in 
question  as  a  part  of  its  line  of  transportation,  the  land  is  liable  to  be 
condemned. 

Idem. — ^The  question  of  forfeiture  cannot  be  tried  in  a  proceeding  to  con- 
demn land. 

TmB  is  an  action  to  condemn  and  appropriate  lands  to  the 
use  of  a  railroad  company. 

The  complaint  states  that  the  plaintiff  is  duly  incorpo- 
rated ''for  the  purpose  of  locating,  building,  constructing, 
stocking  and  using  a  railroad"  from  a  certain  designated 
point  (at  the  foot  of  "The  Cascades"),  to  another  point  (at 
the  head  of  "The  Cascades");  and  "for  that  purpose  the 
plaintiff  needs  the  right  of  way  over  certain  lands,  part  of 
which  lie  in  Multnomah  County,  Oregon,  and  a  part  thereof 
in  Wasco  County,  Oregon."  That  the  defendant  (Joseph 
Caily)  is  in  the  possession  of  the  whole  of  the  said  lands; 
*  *  which  lands  it  herein  asks  to  have  appropriated  to  its  use." 
The  description  of  the  lands  needed  by  the  plaintiff  being 
as  follows,  to  wit:  "Sixty  feet  in  width  along  the  whole 
length  of  the  following  described  line;  that  is  to  say,  twelve 
feet  of  said  sixty,  lying  immediately  on  the  northerly  side 
of  said  line,  and  forty-eight  feet  lying  immediately  on  the 
southerly  side  of  said  line."  The  line  is  described  by 
courses  and  distances.  The  quantity  of  land  within  the 
sixty  feet  is  stated  at  32^^^  acres. 
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The  plaintiff  states  that  it  is  "unable  to  agree  with  the 
owners  of  said  land  as  to  the  compensation  to  be  paid  there- 
for." 

.  The  defendant,  Joseph  Baily,-  answers  traversing  the 
allegations  of  the  complaint,  by  stating  want  of  knowledge 
or  information,  and  pleads  that  the  lands  are  the  property 
of  The  Oregon  Steam  Navigation  Company.  That  he  has 
no  possession  or  control  of  the  lands,  except  that  "he  is  a 
servant  of  said  O.  S.  N.  Co.,  and  is  on  said  lands  solely  for 
the  purpose  of  carrying  on  the  business"  of  his  said  em- 
ployees. 

The  Oregon  Steam  Navigation  Company,  having  filed  its 
request  in  writing,  and  obtained  leave  to  intervene,  and  to 
defend  the  action  in  the  place  of  the  said  Joseph  Baily, 
answered:  that  it  "  has  not  suflBcient  knowledge  or  inform- 
ation upon  which  to  form  a  belief  whether  or  not  the  plaintiff 
is  incorporated." 

That  it  (The  Oregon  Steam  Navigation  Company)  is  a  cor- 
poration duly  organized.  *  *  *  That  it  was  formed  for, 
among  other  things,  navigating  the  Columbia,  Snake  and 
Willamet  rivers;  setting  out  as  part  of  the  answer,  its  articles 
of  incorporation,  showing  that  among  its  objects  are  the  fol- 
lowing: "  Together  with  the  construction  and  use  of  all 
necessary  rail,  or  plank,  or  clay  roads  and  bridges  at  any  of 
the  portages  of  the  said  Columbia,  Snake  or  Willamet  rivers, 
or  to  purchase,  own  and  use  any  such  roads."  That  the  said 
Oregon  Steam  Navigation  Company  is  owner  of  the  land 
described  in  the  complaint,  and  now  owns  and  is  using  in 
its  said  business  a  line  of  railroad  on  the  precise  line 
described  in  the  complaint  as  the  plaintiiFs  proposed  line. 

That  the  same  is  necessary  and  convenient  for  and  in  the 
said  Oregon  Steam  Navigation  Company's  said  business, 
and  is  not  subject  to  appropriation  by  the  plaintiff. 

That  the  value  of  the  land  described  in  the  complaint  is 
1200,000;  and  the  damages  to  defendant  which  would  result 
from  the  appropriation  of  them  by  the  plaintiff  will  be 
$200,000. 

The  replication,  by  alleging  want  of  knowledge  and  in- 
formation, traverses  the  allegations  of  the  answer. 
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^ » 

W,  W.  Chapman  and  Miichelly  Dolph  &  Smithy  for  the 
plaintiff. 

Logan  &  Shattuck  and  Wm.  Strong,  for  the  defendants. 

The  replication  having  been  filed  at  a  preceding  term, 
and  the  case  now  coming  on  for  tiial,  the  plaintiff  moved 
that  the  defendant  be  required  to  elect  upon  which  of  the 
several  classes  of  defenses  pleaded  in  the  answer,  it  would 
rely. 

The  defendant  objected  that  it  was  too  late  after  replica- 
tion to  make  the  motion. 

It  was  held  that  the  several  issues  could  not  be  tried  at 
the  same  time. 

The  plainfciff  announced  that  he  waived  the  first  defense, 
namely,  that  the  plaintiff  was  not  an  organized  corporation. 

The  plaintiff  renewed  his  motion,  insisting  that  under 
section  45,  page  671,  of  general  laws,  the  defendant  could 
not  set  up  a  defense  that  the  land  was  not  liable  to  appro- 
priation, and  at  the  same  time  claim  damages  and  try  the 
question  of  value.  The  court  expressed  the  opinion  that 
the  two  defenses  required  separate  trials,  if  the  plaintiff  in- 
sisted on  the  objection. 

Thereupon  the  parties  stipulated  that  both  questions  be 
tried  at  the  same  time,  and  by  the  same  jury,  and  that  if 
the  first  of  these  issues  should  be  found  against  the  defend- 
ant, the  defendant  should  pay  the  costs  of  the  present  term. 
The  defendant  filed  a  written  motion  that  the  jury  view 
the  lands  in  question. 

A  jury  of  twelve  was  selected  and  sworn,  and  the  re- 
spective parties  stated  the  case  to  the  jury.  The  respective 
parties  consented  that  the  jury  separate  for  such  time  as 
shotdd  by  the  court  be  deemed  proper,  and  waived  the 
necessity  of  the  jury  being  kept  together,  and  of  an  of&cer 
attending  or  taking  charge  of  the  jury  upon  occasion  of  a 
view  of  the  premises,  and  consented  that  the  jury  now  sep- 
arate to  go  by  steamer  to  the  premises  in  controversy.  By 
consent,  a  person  was  appointed  to  show  the  jury  the 
premises. 
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Upton,  J.  then  admonished  the  jury  as  follows:  "You  are 
not  to  converse  with  each  other  nor  with  any  other  person, 
nor  express  any  opinion  on  any  subject  connected  with  this 
trial,  until  the  case  is  finally  submitted  to  you.  This 
direction  must  also  be  observed  while  you  are  absent  from 
the  court  for  the  purpose  of  viewing  the  premises  in  ques- 
tion. The  object  of  this  view  is  to  make  you  acquainted 
with  the  land  that  is  sought  to  be  condemued  or  appropri- 
ated, and  with  the  country  surroundiug  it,  that  you  may  be 
the  better  enabled  to  judge  of  the  situation  of  the  parties 
and  their  property,  and  the  rights  that  may  be  affected  by 
the  result  of  the  action.  The  person  appointed  for  that 
purpose  will  point  out  to  you  the  premises  in  question,  the 
particular  lands  claimed  by  the  plaintiff,  and  the  lines  and 
the  monuments  of  the  survey  of  the  premises;  and  it  will 
be  your  privilege  and  duty  to  observe  these,  and  the 
geography  of  the  surrounding  country.  Ton  should  not 
permit  any  other  person  to  converse  within  your  hearing  on 
any  subject  connected  with  the  trial. 

On  the  trial  of  the  cause  the  first  important  question  will 
be  whether  the  plaintiff  is  entitled  to  have  this  land  appro- 
priated. This  may  depend  upon  the  law  or  upon  the  facts 
of  the  case,  or  it  may  be  a  question  depending  both  upon 
the  law  and  the  facts. 

It  is  the  right  of  the  parties  to  be  fully  heard  on  the  ques- 
tion in  controversy,  before  any  conclusive  opinions  are 
formed  by  you.  You  will,  therefore,  as  far  as  possible, 
avoid  coming  to  any  settled  conclusions  in  your  own  minds, 
on  any  of  these  questions,  until  the  case  is  finally  submitted 
to  you*  It  may  become  your  duty,  in  the  course  of  the  trial, 
to  estimate  the  damages  that  would  be  occasioned  by  appro- 
priating the  premises  for  the  plaintiff's  road.  One  object 
of  the  view  is,  that  by  seeing  the  premises  and  learning  the 
situation  of  the  surrounding  country,  you  may  be  better 
prepared  to  understand  and  weigh  the  evidence  the  par- 
ties may  offer  on  that  subject.  You  are  permitted  to 
separate  and  will  meet  upon  the  steamer  on  Wednesday 
morning,  and  be  present  in  court  on  Thursday  morning 
next,  at  9  o'clock." 
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On  the  trial  it  was  shown  by  inspection  of  articles  of 
incorporation  of  the  plaintiff  and  of  the  defendant,  that 
each  was  incorporated  for  the  purposes  stated  by  each 
respectively  in  the  pleadings.  That  the  proposed  railroad 
line  was  identical  in  locality  with  a  line  of  railroad  con- 
structed or  pnrchased  by  the  defendant,  the  O.  S.  N.  Co., 
about  1862. 

The  evidence  was  conflicting  as  to  whether  that  railroad 
ought  to  be  considered  as  in  use  at  the  present  time  by  the 
O.  S.  N.  Co.  as  a  part  of  their  general  line,  or  means  of 
transportation  between  Portland  and  The  Dalles.  The 
Cascades  is  a  'portage  on  the  Columbia  Eiver  about  midway 
between  Portland  and  The  Dalles,  of  about  three  miles, 
over  which  freight  or  passengers  cannot  be  conveyed  by 
boats.  The  evidence  shows  that  at  one  time  the  railroad 
on  the  Oregon  side,  which  is  identical  in  locality  with  the 
plaintiff's  proposed  line,  was  used  by  the  O.  8.  N.  Co.  as 
their  sole  means  of  connection  between  their  steamers, 
above  and  below  the  portage  at  The  Cascades.  That 
about  1862,  the  same  persons  who  were  the  stockholders  of 
the  O.  S.  N.  Co.,  became  the  stockholders  of  a  company, 
incorporated  under  the  lawsi  of  Washington  Territory, 
known  as  the  "Cascades  Eailroad  Company;"  which  last 
named  company  became  and  are  owners  of  a  good  and  well 
equipped  railroad,  extending  from  the  upper  to  the  lower 
extremity  of  the  portage  at  the  Cascade.  About  that  time, 
the  last  named  company  leased  the  last  named  railroad  to 
the  O.  S.  N.  Co.,  at  a  certain  price  per  ton  for  freight  and 
a  certain  rate  per  capita  for  passengers.  The  lease  has  been 
renewed  from  year  to  year,  and  the  O.  S.  N.  Co.  still^holds 
possession  of  the  last  named  railroad  as  tenant  of  the  said 
Cascades  Eailroad  Company,  and  nearly  all  its  freight 
and  passenger  business  at  that  point  is  done  by  means  of 
that,  road,  on  the  Washington  Territory  side  of  the  Co- 
Inmbia,  that  road  being  a  good  T  rail  structure,  operated 
by  good  locomotives.  The  road  on  the  Oregon  side  is 
constructed  with  "strap  rails,"  is  in  a  bad  state  of  repair, 
and  operated  only  by  horse  power.  There  was  conflicting 
evidence  whether  during  the  five  or  six  years  the  latter  road 
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had  been  used  at  all  as  a  connecting  link  between  the 
steamers  above  and  below  the  portage.  Some  of  the  wit- 
nesses testified,  that  during  that  portion  of  the  year  when 
emigration  was  largest,  it  was  used  for  transporting  the 
wagons  and  furniture  of  through  passengers  or  emigrants 
who  chose  to  transport  their  own  live  stock  over  or  around 
the  portage.  And  also,  that  live  stock  was  taken  by  that 
route  at  a  lower  price  than  on  the  Washington  Territory 
side,  and  was  detained  one  day  longer  on  the  trip  when 
taken  that  way. 

It  was  testified,  that  the  Cascades  Bailroad  Company  was 
indebted  to  the  O.  S.  N.  Co.  for  money  advanced  in  the  con- 
struction of  its  road,  and  thus  owed  more  than  it  could  pay. 

The  intervenor  introduced  a  patent  and  deeds  to  show 
title  to  the  lands  in  question.  Some  of  the  intervenor's 
witnesses  estimate  the  value  of  the  land  sought  to  be  ap- 
propriated at  $200,000.  Some  of  the  plaintiffs  witnesses 
estimate  it  at  not  more  than  two  or  three  dollars  per  acre. 

Mr.  Burrage,  an  engineer,  testified,  that  the  line  de- 
scribed by  courses  and  distances  in  the  complaint,  fol- 
lowed the  south  rail  of  the  O.  S.  N.  Co.'s  railroad. 

The  plaintiff  aisked  his  witness  the  following  question : 

"What  is  the  value  of  a  strip  of  land  forty-five  feet  wide 
lying  three  feet  southerly  from  where  the  south  track  of  the 
old  railroad  was  laid  ?  " 

The  plaintiff  objected  to  the  question  as  irrelevant,  and 
the  objection  was  sustained.^ 

The  plaintiff  asked  of  the  defendant's  witness,  who  was 
vice-president  of  the  defendant,  on  cross-examination : 

"Efid  you  not,  in  1869,  furnish  to  the  county  assessor  a 
written  statement  of  the  value  of  that  property?" 

The  witness  answered :  "I  did." 

The  plaintiff  then  asked:  "What  was  the  value  stated  by 
you  to  the  assessor  ?" 

The  defendant  objected  that  the  writing  was  the  best  evi- 


1.  The  plaintiff  claimed  that  by  analogy  to  proccodlngs  in  posscBSory  actions  and  by  the 
proviBlona  of  nectinn  317  or  the  code,  tlie  plaintiff  may  have  coDdemnation  of  a  part  of  th« 
lauds,  if  not  the  whole. 


Oregon  Cascade  E.  R.  Co.  v.  Baely.  171 


dence,  and  that  the  admissions  of  a  stockholder  were  not  the 
admissions  of  the  corporation. 

The  objection  was  sustained. 

The  plaintiff  offered  in  evidence  the  county  assessment 
roll  of  1869.  The  defendant  objected  to  it  as  incompetent, 
and  the  objection  was  sustained.  ^ 

The  plaintiff  then  proposed  to  prove  that  the  object  of 
the  O.  S.  N.  Company,  in  keeping  possession  of  the  ground 
in  controversy,  was  not  transporting  over  it,  but  was  to  pre- 
vent others  from  using  it,  to  enable  the  O.  8.  N.  Co.  to  • 
monopolize  the  trade  of  the  Columbia  Eiver,  and  asked  the  • 
following:  "What  is  the  rate  per  ton  for  freight  from  the 
Lower  Cascades  to  The  Dalles  ?" 

The  question  was  objected  to  as  irrelevant,  and  the  ob- 
jection was  sustained. 

The  plaintiff  asked  the  following  instructions,  which  the 
court  declined  to  give  : 

1.  "The  defendant,  by  mere  act  of  incorporation,  ac- 
quired no  franchise  from  eminent  domain,  and  therefore  if 
the  jury  believe  that  the  defendant  has  not  condemned  the 
land  in  controversy,  under  the  laws  of  the  State  of  Oregon, 
then  the  defendant  is  a  mere  private  owner,  and  the 
lands  are  subject  to  condemnation  by  the  plaintiff,  or  to  the 
plaintiffs  use." 

2.  **If  the  defendant  once  acquired  a  right  to  use  the 
railroad  on  the  Oregon  side,  and  a  right  to  use  it  as  part  of 
their  line  of  transportation,  and  has  since  forfeited  it,  the 
land  is  subject  to  be  condemned  to  the  use  of  the  plaintiff." 

The  following,  asked  by  the  plaintiff,  were  given  : 

3.  *'If  the  defendant  once  acquired  a  right  to  use  the 
railroad  on  the  Oregon  side,  and  has  since  abandoned  all 
intention  of  using  it  as  a  part  of  their  line  of  transportation, 
the  land  is  subject  to  be  condemned  to  the  use  of  the 
plaintiff."  .  • 

.4.  **If  the  sixty  feet  claimed  by  the  plaintiff  has  once 
been  condemned  to  the  use  of  defendant,  under  the  laws  of 


,  1.   By  the  statute,  the  aflseBsment  Ib  made  on  the  estlm^e  of  the  assossor,  aod  not  on 
tti&t  of  the  owner  of  the  properly. 
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this  State,  the  same  may  be  again  condemned  to  the  use  of 
the  plaintiff,  if  it  can  be  so  condemned  and  used  by  the 
plaintiff  without  interfering  with  its  use  for  the  purposes  of 
the  defendant.'' 

The  following  instructions,  asked  by  the  intervenor,  were 
given : 

5.  "To  constitute  an  abandonment  by  the  corporation, 
it  must  appear  that  the  company  has  voluntarily  abandoned 
and  given  up  all  intention  to  use  the  road  as  a  part  of  their 

•line  of  transportation." 

6.  "If  the  O.  S.  N.  Co.  purchased  the  land  upon  which 
this  road  is  laid  and  appropriated  it  for  a  railroad  across 
that  portage,  then  it  was  not  necessary  that  it  should  be 
condemned  undei^the  statute,  to  give  the  company  all  the 
rights  they  can  in  any  way  acquire  under  their  article  of 
incorporation  or  under  the  law," 

7.  "The  Oregon  Steam  Navigation  Company  have  a 
right  to  transport  their  freight  and  passengers  on  either  or 
both  sides  of  the  river,  without  forfeiting  their  right  to  a 
line  for  a  road  on  the  Oregon  side,  provided  they  did  not 
abandon  their  intention  to  use  the  Oregon  side." 

Upton,  J.,  gave  the  following  charge  : 

In  this  action  the  plaintiff  .seeks  to  condemn  lands  for 
the  purpose  of  constructing  a  railroad.  A  defense  set  up 
is,  that  the  defendant,  as  a  corporation,  is  entitled  to  use, 
and  is  using,  the  same  land  for  the  purpose  of  operating 
the  defendant's  railroad.  The  value  of  the  premises  is  also 
put  in  issue. 

The  first  point  to  which  I  will  refer  is  the  defendant's 
rights  as  a  corporation,  if  it  has  ever  been  empowered  to 
operate  a  railroad  on  the  premises  in  question. 

Formerly,  corporations  were  formed  by  a  direct  grant 
from  the  sovereign  power.  The  instrument  in  which  the 
grant  was  expressed  was  called  a  charter,  and  it  was  the 
practice  in  most  of  the  states  of  the  Union,  until  re- 
cently, for  the  legislature  to  grant  charters.  Each  corpo- 
ration was  created  by  a  special  act  of  the  legislature. 

This  practice  conferred  special  favors,  and  was  thought 
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to  haye  a  bad  influence  upon  legislation.  When  our  con- 
stitution was  formed,  it  was  provided  that  no  corporation 
should  be  created  by  special  act  of  the  legislature.  The 
words  of  the  constitution  are,  "Corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created  by  special 
laws,  except  for  municipal  purposes.  All  laws  passed  pur- 
suant to  this  section  may  be  altered,  amended  or  repealed, 
but  not  so  as  to  impair  or  destroy  any  vested  or  corporate 
rights. 

The  word  corporation  is  here  used  to  denote  such 
ideal  bodies  as  had  formerly  been  created  under  that  name 
by  charter  or  by  special  legislative  acts ;  and  that  meaning 
must  be  given  to  the  word  corporation  in  construing  the 
general  law  that  provides  the  mode  of  forming  corporations. 

Formerly,  legislatures  having  power  to  grant  charters, 
could  place  such  restrictions  upon  the  corporation  at  the 
time  of  its  creation  as  legislative  wisdom  should  suggest; 
but  whatever  right  or  power  was  then  unconditionally  con- 
ferred, became  inherent  or  vested  in  the  corporation.  Con- 
cessions to  corporations  ftre  in  the  nature  of  grants.  So  our 
legislature  acting  under  this  provision  of  the  constitution, 
has  the  power  to  provide  by  general  law  to  confer  such 
rights  and  powers  on  corporations. 

The  object  and  effect  of  the  constitutional  provision  is, 
not  to  change  the  nature  or  character  of  the  corporate  body, 
but  to  place  all  men  on  an  equality  in  obtaining  these  privi- 
leges, and  to  disconnect  the  business  of  granting  charters 
from  the  business  of  legislation. 

The  legislature,  in  passing  such  general  law,  can  un- 
doubtedly place  upon  corporations  such  restrictions  as  the 
public  good  may  require,  and  may  provide  by  general  law 
for  conferring  powers  similar  to  those  formerly  conferred  by 
acts  of  special  grant.  The  evidence  of  the  powers  of  a  cor- 
poration is  now  to  be  found  in  the  general  law,  and  in  the 
articles  of  incorporation  filed  by  the  company,  as  formerly 
this  was  contained  in  the  charter. 

In  a  case  reported  in  2  Gray,  1,  Chief  Justice  Shaw  says  : 
''The  act,  like  every  act  and  charter  of  the  same  kind,  is  a 
contract  between  the  government  on  the  one  part,  and  the 
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undertakers  (corporators)  accepting  the  act  of  incorporation 
on  the  other." 

*  *  *  "It  conferred  on  the  persons  incorporated  the 
franchise  of  being  and  acting  as  a  corporation."  *  *  *  * 
''It  confers  the  right  to  collect  sach  tolls  as  the  corporation 
shall  fix."  *  *  *  "This  is  in  every  respect  a  public 
franchise,  which  no  one  could  enjoy  but  by  the  authority 
of  the  government;"  and  still  speaking  of  the  character  of 
the  grant,  it  is  added:  "It  was  made  by  the  government  in 
its  sovereign  capacity  with  subjects  who  were  encouraged 
by  it  to  advance  their  property  for  the  public  benefit."  *  * 
"It  was,  therefore,  a  covenant  for  quiet  enjoyment  against 
its  own  acts  and  those  of  persons  claiming  under  it." 

The  general  corporation  act  of  this  state  confers  on  the 
corporators  the  right  to  pursue  the  business  for  which  they 
lawfully  incorporate,  and  during  the  period  fixed  for  their 
corporate  existence.  It  allows  private  property  to  be  ap- 
propriated for  the  use  of  the  corporation,  whether  acquired 
by  purchase  or  condemned  by  the  judgment  of  a  Court. 
And  both  as  to  the  extent  of  its,  •use,  and  the  time  it  may 
be  used,  it  confers  rights  that  are  fixed,  certain  and  posi- 
tive. 

Corporations  are  quasi  public  bodies.  When  private 
property  is  condemned  to  the  use  of  a  corporation,  it  is  con- 
demned to  a  pvblic  use.  It  will  not  be  contended  that  pri- 
vate property  could  be  taken  for  the  use  of  a  corporation 
upon  a  different  theory. 

When  the  sovereign  power  authorizes  a  railroad  company 
to  appropriate  private  property,  it  is  upon  the  assumption 
that  the  railroad  company  is  a  public  agent,  and  it  appro- 
priates the  property  for  a  public  benefit  and  to  a  public 
use.  And  it  is  to  that  end  and  upon  that  ground  alone  that 
the  legislature  has  any  power  to  authorize  a  condemnation 
of  private  property  to  the  use  of  another,  without  the  own- 
er's consent. 

When  a  railway  company  acquires  the  right  of  way  and 
constructs  a  road,  under  proper  articles  of  incorporation,  it 
acquires  a  right  to  hold  such  right  of  way  and  operate  sucli 
road  for  the  specified  period;   although  the  company  is 
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serviBg  its  own  special  interest  and  actuated  solely  by  mo- 
tives of  self-interest,  this  privilege  and  franchise  is  a  right 
to  act  as  a  public  agents  and  to  manage  the  road  for  a  pub- 
lic use.  The  same  jurist  says:  **If  the  govemmi^nt  auttior- 
izes  the  taking  of  property  for  any  use  but  a  ptlblic  one,  or 
fails  to  make  a  compensation,  the  act  is  void."  It  is  wholly 
immaterial  upon  this  point  whether  such  railway  company 
obtains  the  property,  which  forms  the  road  bed,  by  pur- 
chase or  by  the  judgment  of  a  court.  The  general  corpora- 
tion law  and  the  act  of  incorporation  under  it,  create  the 
corporation  and  confer  whatever  franchises  are  granted  or 
conferred.  It  is  not  the  condemnation  of  property  that 
gives  character  to  the  corporation.  The  judgment  of  the 
court  is  a  means  of  placing  the  corporation  in  possession  of 
what  is  necessary  to  a  discharge  of  its  franchise  and  its  du- 
ties to  the  public.  But  when  property  is  condemned,  the 
corporation  has  no  higher  or  better  right  to  that  property, 
than  it  has  to  property  acquired  by  purchase. 

It  follows  from  what  has  already  been  said  that,  whether 
the  right  of  way  is  acquired  by  gift,  or  by  purchase,  or  by 
the  judgment  of  a  court,  the  corporation  is  so  far  a  public 
agent,  that  what  it  holds  in  its  corporate  capacity  is  held 
for  a  public  use. 

In  general,  property  necessary  to  such  use  and  so  held, 
is  not  liable  to  be  condemned  and  appropriated  to  another 
corporation  for  the  same  use  to  which  it  has  already  been 
set  apart. 

A  greater  public  necessity  may  arise,  that  will  authorize 
a  new  appropriation  or  the  subjection  of  the  property  to  a 
new  use.  This  may  occur,  for  instance,  when  it  is  neces- 
sary for  one  railway  to  cross  the  track  of  another. 

If  a  railway  company  could  condemn  and  appropriate  the 
ground  and  track  of  another  similar  corporation,  so  as  to 
deprive  the  first  of  its  use,  a  third  company  could  immedi- 
ately proceed  in  the  same  manner  against  the  second.  The 
proposition  needs  but  to  be  stated  to  show  its  impro- 
priety. 

I  have  stated  the  law  upon  this  point  and  the  reason  upon 
-which  it  rests,  thus  fully,  that  the  jury  should  be  entirely 
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free  from  any  doubt  on  this  question  while  considering  other 
important  and  controverted  questions  that  arise  in  the  case. 
It  is  claimed  by  the  plaintiff  that  the  defendant's  business 
on  the  Columbia  Eiver  is  confined  to  a  single  line.  That 
if  the  defendant  operates  a  railroad  on  each  side  of  the 
river^  the  defendant  operates  two  lines  and  exceeds  its 
powers,  and  that  by  using  a  road  in  Washington  Territory, 
the  defendant  forfeits  all  rights  to  use  a  road  on  this  side. 

By  the  law  and  the  articles  of  incorporation,  the  defend- 
ant is  not  limited  to  one  side  of  the  river,  but  has  the  right 
to  transportjgoods  and  passengers  around  the  rapids  by  such 
road  or  roads  in  its  control  as  is  necessary  and  profitable, 
without  being  limited  to  either  side  of  the  river. 

It  is  also  claimed  by  the  defendant,  that  the  road  on  the 
Oregon  side  is  not  necessary  in  the  business  of  the  com- 
pany, and  therefore  the  Oregon  Steam  Navigation  Company, 
as  a  corporation,  cannot  hold  it.  A  corporation  has  no  right 
by  virtue  of  its  corporate  power^to  the  exclusive  use  of  prop- 
erty that  is  nqt  necessary  and  useful  in  the  course  of  its 
business  as  a  corporation.  It  is  for  you  to  determine  as  a 
question  of  fact,  whether  the  road  on  the  Oregon  side  is 
necessary  to  enable  the  defendant  to  carry  on  their  business, 
named  in  the  articles  of  incorporation,  in  a  judicious  and 
profitable  manner.  The  plaintiff  also  claims  that  if  the  de- 
fendant did  once  acquire  the  right  to  operate  a  road  on  the 
Oregon  side  of  the  river,  the  defendant  has  abandoned  the 
road  and  forfeited  the  right  to  use  it. 

What  is  properly  called  forfeiture  may  be  distinguished 
from  an  abandonment.  A  corporation  may  forfeit  its  fran- 
chises and  render  itself  liable  to  have  them  declared  for- 
feited, but  that  question  cannot  be  tried  here.  The  question 
whether  the  defendant  has  abandoned  this  road,  can  be 
tried  here. 

To  constitute  an  abandonment,  it  must  appear  that  the 
defendant  has  voluntarily  given  up  the  intention  of  using 
this  road  as  a  means  of  transportation  on  this  portage.  It 
is  a  question  of  fact  for  you  to  determine  whether  the  de- 
fendant has  voluntarily  abandoned  the  intention  of  using 
this  road  as  a  link  in  their  line  of  transportation. 
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As  to  the  right  of  the  defendant  to  operate  a  railroad  on 
the  track  lying  in  Oregon,  it  is  proper  to  consider  the  sub- 
ject, first,  with  a  yiew  to  determine  whether  the  company 
eyer  acquired  the  right  to  use  it.  For  this  purpose  we 
should  examine  their  articles  of  incorporation  and  determine 
from  the  articles  what  was  the  business  for  which  the  incor- 
poration was  formed.  When  this  is  ascertained,  it  is  to  be 
determined  whether  this  road  was  such  an  one  as  the  com- 
pany was  authorized  to  operate,  and  if  it  is  such,  whether 
the  defendant  did  acquire  it  and  operate  it.  If  the  defend- 
ant acquired  it  and  operated  it,  and  you  find  that  it  is  not  now 
necessary  and  convenient  for  a'  profitable  transaction  of  the 
defendant's  business — or  that  the  defendant  has  voluntarily 
abandoned  its  intention  to  use  it  in  that  business,  it  is  sub- 
ject to  be  condemned. 

If  the  defendant  acquired  a  right  to  operate  a  railroad  on 
the  Oregon  side  of  the  river,  the  fact  that  there  ik  another 
road  which  they  can  and  do  use,  does  not  p)*eclude  a  right 
to  operate  the  one  on  this  side,  provided  tibis  one  is  still 
necessary  and  convenient  in  their  business.  Nor  is  there 
anything  in  the  law  to  prevent  the  defendant's  using  a  road 
on  each  side,  if  the  legitimate  business  of  the  ccnporation  is 
such  that  the  two  roads  are  necessary  and  convenient  in  that 
business.  It  is  a  proper  question  for  you  to  consider 
whether  the  use  of  this  land  is  necessary  to  a  profitable  ' 
transaction  of  the  defendant's  business;  because  the  de- 
fendant has  no  right  to  an  exclusive  possession  of  lands  that 
are  not  necessary  a^d  convenient  in  its  business. 

But  it  is  not  the  province  of  this  court  to  deprive  the 
defendant  of  property  that  is  necessary  in  that  business, 
on  tiie  ground  that  the  defendant  is  a  monopoly.  The 
law  has  provided  a  different  remedy  for  that  evil.  The  de- 
fendant cannot  object  to  the  appropriation  on  the  ground* 
that  opening  the  route  will  build  up  a  rival  |company; 
and  the  plaintiff  cannot  claim  anything  on  the  ground  that 
competition  would  be  a  public  benefit.  » 

The  plaintiff  must  show  a  right  to  take  the  whole  sixty 
feet  described  in  the  complain't,  or  it  cannot  take  anything 
in  this  proceeding.  It  is  for  you  to  determine,  as  a  question 
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of  fact,  whether  the  road  is  one  of  the  means  of  defendant's 
transportation  and  necessary  to  the  defendant  for  the  busi- 
ness for  which  it  is  incorporated.  The  defendant  cannot 
hold  lands  that  it  does  not  need,  merely  in  order  to  prevent 
competition  by  a  rival  company.  Nor  can  the  plaintiff  take 
from  the  defendant  what  the  defendant  does  need  in  ils 
business  on  any  claim  that  the  defendant  creates  a  mo- 
nopoly. 

If  you  find  that  the  land  is  not  subject  to  appropriation, 
you  will  say  so  by  yonr  verdict,  but  if  you  find  that  it  should 
be  appropriated,  you  will  estimate  its  value  at  what  you 
think  it  is  worth. 

You  are  to  judge  of  the  credibility  of  the  witnesses,  and 
the  weight  of  their  testimony,  their  means  of  knowledge, 
and  on  questions  of  value,  of  the  soundness  of  their 
opinions. 

The  defendants  had  a  verdict,  that  the  lands  in  question 
were  not  subject  to  condemnation. 
.  The  plaintiff  moved  for  a  new  trial. 


CXBOUir  OOUBT    FOB    MuLTNOMAH   OoUNTT,  NOVSMBXB  TeBK,  1869. 

THE  OBEGON  CASCADES  E.  E.  CO.,  Plaiotipf,  v.  THE 
OBEGON  STEAM  NAVIGATION  CO.,  Imtebvenob. 

Niw  Tbzax«— Pbefoxdbsangi  or  Etxdbigi. — ^A  verdiet  that  is  subject  to  on 
other  ol^^otion,  Bhould  not  be  eet  amde  beoause  the  Judge  differs  from 
the  jury,  as  to  the  preponderance  of  evidence. 

PoBBBSBioN— Etidbnoi  OF  TiTLS.— Qulct  ^md  exclusive  possession  is  eri- 
denoe  of  title,  until  a  better  title  is  claimed  and  shown  by  another. 

Idxm — X  railway  corporation  cannot  procure  a  judicial  condemnation  of 
lands,  when  it  oan  agree  with  the  owner,  as  to  its  purchase. 

Kiw  Tbiai«--Ju]iob's  AmDAYir. — ^It  would  be  of  dangerous  tendency  to  set 
aside  a  verdict,  on  the  ground  that  the  juror  has,  after  the  trial,  a  differ- 
ent conception  of  the  law,  or  of  the  facts,  from  that  under  which  the 
verdict  was  rendered.  ^ A  juror'b  affidavit  cannot  be  received  to  show  a 
mistake  in  making  up  the  verdict. 
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Waiybb  of  Objbgtion. — When  a  view  has  been  had  and  counsel  have  acoom- 
panied  the  jniy,  and  knowing  the  facts,  consent  to  conclude  the  trial, 
it  is  too  late  after  yerdict,  to  raise  the  point  that  the  jury  did  not  have 
a  full  view  of  the  premises. 

The  jury  baTing  rendered  a  yerdict  in  favor  of  the  inter- 
venor,  the  Oregon  Steam  Navigation  Company,  the  defend- 
ant filed  a  motion  for  a  new  trial.  The  exceptions  are 
stated  in  the  opinion  filed. 

W.  W.  Chapman  and  MUcheU,  Volph  and  Smith,  for  the 
plaintiff. 

Logan  &  ShaUuck  and  Wm.  Strong,  for  the  intervenor. 

Upton,  J.  The  point  first  presented  by  the  plaintiff  as 
gronnd  for  a  new  trial,  is,  that  the  evidence  is  insufficient 
to  sustain  the  verdict.  To  sustain  the  allegation  of  failure 
of  evidence,  these  points  are  presented: 

1st.  That  the  defendant  had  abandoned  the  use  of  the 
premises  for  railway  purposes.  On  this  subject  ^e 
evidence  is  conflicting.  A  verdict  that  is  subject  to  no 
other  objection  should  not  be  set  aside  because  the  judge 
inajf  differ  from  the  jury  as  to  the  preponderance  of  evidence. 

2d.  That-the  defendants  proved  no  ownership  of  the  land. 

I  think  ihe  evidence  shows  the  intervenor  to  be  owner  in 
fee  by  legal  tUle.  Be  that  as  it  may,  the  intervenor  was 
unquestionably  in  the  quiet  and  exclusive  possession.  This 
is  evidence  of  title  until  a  better  title  is  claimed  and  shown 
by  another. 

3d.  That  the  land  had  not  been  condemned  by  a  court  to 
the  use  of  the  defendants.  A  railway  corporation  is  not  em- 
powered to  procure  lands  to  be  condemned  by  the  judgment 
of  a  court,  if  it  can  agree  with  the  owner  and  can  purchase. 
It  necessarily  follows  that  the  right  of  way  may  be  obtained 
by  purchase  without  resorting  to  an  action. 

The  next  point  is  one  that  was  stemuously  urged  both  on 
the  trial  and  on  the  argument  of  this  motion.  When  clearly 
stated  it  amounts  to  this:  the  land  in  question  is  the  only 
pass  through  the  "Cascade  mountains,  lying  in  this  state, 
and  both  plaintff's  and  defendant's  roads  might  be  operated 
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within  the  sixty  feet.    This  point  is  fully  answered  by  say- 
ing the  complaint  in  this  case  demands  the  whole  sixty  feet. 

Another  ground  for  asking  a  new  trial  is  based  on  alleged 
misconduct  of  the  adverse  party. 

In  support  of  this  ground  two  affidavits  are  produced; 
one  is  that  of  a  juror  who  deposes  that  he  was  not  taken  on 
to  the  ground  in  Washington  Territory;  and  gives  a  detailed 
statemenir  as  to  how  he  understood  the  instructions  of  the 
court.  The  other  is  that  of  counsel  in  the  case^  who 
deposes  that  the  jury  was  not  taken  into  Washington  Ter- 
ritory, and  states  the  reasons  that  induced  him  to  consent 
to  go  to  trial  with  less  than  twelve  jurors. 

The  affidavit  of  the  juror  is  inadmissible  to  impeach 
the  verdict,  or  even  to  show  a  mistake  in  making  up  the 
verdict.  (4  John.  487;  6  Cow.  106;  6  Id.  63.)  Nor  can  it 
be  received  to  show  what  passed  in  the  jury  room.  (2  Tyler 
11;  3  Gil.  &  John.  473.)  Nor  on  account  of  an  afterthought 
of  the  juror.     (2  Sayre  35.) 

it  would  be  of  dangerous  tendency  to  permit  jurors  to 
reconsider  their  verdict  after  they  have  been  discharged, 
upon  the  ground  that  they  now  have  a  different  conception, 
either  of  the  facts  or  the  law,  from  that  under  which  the 
verdict  was  rendered.  It  would  be  permitting  parties  and 
counsel  to  retry  their  cases  upon  ex  parte  arguments  ad- 
dressed to  individual  jurors,  who,  from  natural  commisera- 
tion for  the  losing  party,  are  not  only  open  to  new  impres- 
sions inconsistent  with  the  whole  truth  of  the  case,  but  are 
liable  to  be  led  into  concessions  and  statements,  impru- 
dently or  carelessly  made,  which,  being  once  made,  it  is 
difficult  for  them  to  retract  or  to  explain  without  appearing 
discourteous,  or  even  appearing  to  be  partisans  in  an  affair 
that  is  not  their  own.  Besides  these  considerations,  we 
know  that  affidavits  drawn  by  counsel  to  meet  a  particular 
point  in  cases  of  this  kind,  would  frequently  fail  to  disclose 
a  fuU  statement  of  the  concessions  thus  incautiously  made 
by  jurors,  with  the  reasons  and  the  reservations  that  accom- 
pany them.  Admitting  such  affidavits  would  open  a  new 
and  alarming  source  of  litigation,  and  if  practiced  it  would 
be  difficult  to  say  when  an  action  would  terminate. 
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One  point  set  up  by  the  affidavits  is  that  the  intervenor 
having  volunteered  to  convey  the  jury  in  its  steamboat,  the 
jurors  were  not  taken  over  that  railroad  at  the  Cascades, 
which  is  in  Washington  Territory. 

A  person  was  selected,  with  the  approbation  of  both  par- 
ties, to  show  the  jury  the  premises  in  controversy.  He  was 
instructed  to  point  out  to  the  jury  the  particular  lands 
claimed  by  the  plaintiff,  and  the  lines  and  monuments  of  the 
survey  of  the  premises.  And  the  jury  were  instructed  that 
in  making  the  view  it  was  their  privilege  and  duty  to  ob- 
serve the  geography  of  the  surrounding  country.  Nearly  the 
entire  line  of  the  railroad  which  is  in  Washington  Territory 
can  be  seen  from  the  places  which  the  jury  visited.  No  in- 
structions were  given  that  the  jury  should  be  taken  beyond 
the  bounds  of  the  state,  nor  is  it  necessary  now  to  express 
any  opinion  as  to  the  proprieiy  of  such  an  act,  or  as  to  the 
power  of  the  court  to  direct  it.  One  of  the  plaintiff's  coun- 
sel went  with  the  jury,  and  probably  knew  all  that  is  now 
known  on  the  point  here  raised,  before  consent  was  given 
by  him  to  proceed  with  the  trial  with  eleven  jurors. 

It  was  in  his  power  then  to  refuse  to  go  on  without  fur- 
ther proceedings  in  regard  to  the  view,  one  of  the  twelve 
jurors  who  had  been  selected  and  sworn,  having  failed  to 
accompany  his  fellow  jurors  to  place  of  the  view.  With  a 
knowledge  of  the  facts,  the  plaintiff's  .counsel  consented  to 
excuse  that  juror  and  go  to  trial  with  eleven  jurors  without 
further  view.  There  is  no  groitnd  for  this  objection  after 
such  consent,  given  with  a  knowledge  of  the  facts.  Besides 
this,  it  is  difficult  for  one  having  a  knowledge  of  the  localiiy, 
to  come  to  the  conclusion  that  one  could  go  up  one  side  of 
the  river  at  that  place  with  a  desire  to  learn  the  facts,  with- 
out being  supposed  to  understand  the  nature  of  the  ground 
on  both  sides,  or  without  being  able  to  understand  tiie  evi- 
dence relating  to  the  character  and  situation  of  the  roads 
on  the  respective  sides  of  the  river,  and  relating  to  the 
nature  of  the  business  transacted  on  the  Washington  Terri- 
tory side. 

Several  errors  of  law  are  assigned. 

The  first,  second,  third  and  fourth  points  under  this  head 
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are  founded  on  misapprehension  as  to  what  is  contained  in 
the  written  instructions  read  to  the  jury,  and  now  on  file. 

The  fifth  relates  to  the  point  preyiouslj  mentioned,  that 
the  land  was  not  condemed  to  the  intervenor's  use  bj  a 
court,  but  only  acquired  by  the  ordinary  mode  of  con- 
veyance. 

The  motion  for  a  new  trial  must  be  overruled. 


OlBOUrr  OOUBT  fob  MtTLTNOMAH  COTTNTT,   FsBBTTABT  TeBM,   1870. 

JOHN  BOWMAN  v.  BEN  HOLLADAT  et  oL. 

Bbiaoh  of  Oomtbaot-— Joimdbb  or  Achonb. — ^It  is  not  an  improper  joinder 
of  actions,  to  unite  in  the  same  complaint,  a  claim  for  wages,  earned 
nnder  a  oontract,  and  a  claim  for  money  dne  under  the  same  contract, 
for  time  that  has  mn  since  the  plaintiff  was  refused  employment  con- 
trary to  the  terms  of  the  contract. 

Idkm. — Where  the  plaintiff  earned  money,  under  a  oontract  of  employment, 
and  the  plaintiff  was  afterward  discharged,  contraiy  to  the  terms  of  the 
contract,  and  he  has  a  claim  also  for  money  that  has  become  due  since 
that  time  under  the  same  employment,  for  time  that  has  run  since  his 
discharge,  there  are  not  necessarily  two  causes  of  action. 

Tms  case  is  presented,  on  demurrer  to  the  complaint. 

The  complaint  sets  up  a  contract,  under  which  the  de- 
fendants employed  the  plaintiff  to  work  for  the  defendants, 
as  master  machinist,  one  year,  and  agreed  to  pay  him  at  the 
end  of  each  month;  for  the  first  four  months,  $125  per 
month,  and  for  the  residue  of  the  year,  $200  per  month. 
It  is  alleged  that  the  plaintiff  worked  in  pursuance  of  the 
contract,  one  and  a  half  months,  at  the  end  of  which  the 
defendants  discharged  the  plaintiff  without  cause,  and  the 
plaintiff  was  thereby  thrown  out  of  employment;  that  the 
plaintiff  has,  on  his  part,  complied  with  the  contract,  and 
since  his  discharge,  has  been  ready  and  willing  to  perform^ 
and  has  tendered  performance. 

The  suit  was  commenced  after  the  expiration  of  the  first 
two  months,  and  the  plaintiff  claims  1250,  now  due  upon 
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said  contract,  less  1100,  which  he  admits  has  been  paid. 
The  defendants,  for  canse  of  demurrer,  claim  that: 

Ist.    Two  caiiises  of  action  are  improperly  joined. 

2d.    The  two  causes  of  action  are  not  separately  stated. 

3d.  The  complaint  does  not  state  facts,  constituting  a 
oansa  of  action. 

Logan,  ShaUudk  dk  KiUen,  for  the  plaintiff. 

MUchdU  dk  Dclph,  for  the  defendants. 

Upton,  J.  The  argument  in  support  of  the  demurrer, 
assumes  that  there  is  an  action  for  money y  chie  on  contract, 
and  another  cause  of  action  for  danuiffea  for  the  hreac]^  of  a 
contract,  and  that  the  two  causes  of  action  are  so  essentially 
different  from  each  other,  that  they  cannot  both  be  properly 
set  forth  in  the  same  complaint,  or  sued  in  the  same  action. 
In  eyeiy  action  for  money  due  according  to  the  terms  of  a 
contract,  the  gist  of  the  action  is  the  breach  of  the  con- 
tract, and  a  cause  of  action  does  not  arise,  until  some  con- 
dition of  the  contract  has  been  broken.  Erery  such  action 
is  an  action  for  damages,*for  a  breach  or  violation 
of  the  contract.  There  is  no  such  distinction  between  the 
two  alleged  claims  or  demands,  mentioned  in  the  argument 
in  this  case,  as  exists  between  a  cause  of  action  for  dam- 
ages, for  the  breach  of  a  contract,  and  an  action  for  a  tort. 

If  a  contract  has  been  broken  in  two  particidars,  eyen  if 
the  breaches  are  such  as  to  give  rise  to  two  separate  causes 
of  action,  I  see  no  reason  why  redress  may  not  be  had  for 
both  injuries  in  the  same  action.  I  think  the  assumption 
that  the  complaint  discloses  two  causes  of  action  is  errone- 
ous. The  only  matter  for  which  redress  is  asked  in  this 
case,  is  the  non-payment  of  wages  alleged  to  be  due.  If 
the  plaintiff  has  a  just  claim  for  more  money  than  he  had 
earned  up  to  the  time  he  was  discharged,  that  claim  is  for 
wages  alleged  to  be  due.  It  is  true,  that  accotding  to  the 
allegations  of  the  complaint,  a  portion  of  the  wages  accrued 
while  the  plaintiff  was  at  work  under  the  contract,  and  a 
portion  accrued  while  he  was  offering  to  work  in  pursuance 
of  the  contract,  and  after  he  was  refused  permission  to 
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work;  but  nothing  else  but  wages  is  claimed,  and  the  tacts 
set  out  lay  the  foundation  for  nothing  else.  The  plaintiff 
states  that  he  '^  was  thrown  out  of  employment  against  his 
will/'  but  the  claim  is  not  for  damages  sounding  in  tort, 
nor  does  the  complaint  indicate  that  the  plaintiff  avails 
himself  of  his  privilege  to  rescind  the  contract. 

In  this  class  of  cases,  the  law  gives  to  the  person  who, 
without  fault  of  his  own,  is  thrown  out  of  employment,  an 
option  to  rescind  the  contract  and  sue  at  once  for  whatever 
damages  result  from  the  breach  of  the  contract,  or  to  hold 
the  contract  still  in  force  and  claim  his  wages  as,  from  time 
to  time,  the  money  becomes  due. 

The  demurrer  should  be  overruled. 


Circuit  Coubt  fob  Multnomah  Couott,  Pebruabt  Tebm,  1870. 
J.  M.  BITCHEY  V.  O.  RISLEY  et  al. 

Mschanig's  Lzek. — Under  the  statute  of  1853,  the  lien  of  the  bnilder  oom- 

mences  at  the  filing  of  the  notice. 
Bblation. — The  lien  of  the  mechani<nnay  relate  back  to  the  commencement 

of  the  building,  but  it  is  not  a  lien  until  the  notice  is  filed. 
GoBzisTiNO  LiSNs. — A  sale  under  the  statute  of  1853  upon  a  foreclosore  of 

the  mechanic's  lien,  is  intended  to  pass  a  title  free  from  all  liens  created 

after  the  commencement  of  the  work. 
Pbiyibs. — Judgments  and  decrees  bind  only  parties  and  privies. 

The  plaintiff  sues  to  foreclose  a  lien  for  lumber  furnished 
in  the  construction  of  the  house  of  Caroline,  the  wife  of 
David  Wittenberg,  at  the  request  of  the  husband  and  wife; 
the  plaintiff  having  filed  notice  of  his  lien  on  May  28, 1869. 

0.  Bisley,  alone  defends.  He  claims  title,  as  purchaser, 
under  a  decree  of  foreclosure  rendered  in  this  court,  fore- 
closing a  lien  of  O.  D.  Buck,  for  work  and  labor  done  in 
the  construction  of  the  same  building.  Notice  of  the  lien 
of  said  Buck  having  been  filed  April  19,  1869,  suit  com- 
menced May  3d,  and  decree  rendered  July  24, 1869. 

The  plaintiff  moved  to  strike  out  all  that  part  of  the 
answer  which  sets  up  title  under  the  lien  of  O.  D.  Buck. 
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The  merit  of  this  part  of  the  answer  was  argued  as  upon 
demurrer. 

Mason  dt  Gardnery  for  the  plaintiff,  cite  23  Cal.  208  and 
622;  33  Cal.  497. 

Bronavgh  &  Bybee,  for  the  defendants. 

XJPTON,  J.  The  points  involved  in  the  argument  are 
whether  one  who  holds  an  unrecorded  mechanic's  lien  is  en- 
titled to  be  made  defendant  in  a  suit  to  foreclose.  And 
whether,  not  being  made  a  defendant,  he  is  still  entitled  to 
hold  a  lien  on  the  building,  under  the  statute  of  1853,  after 
foreclosure  by  another,  of  a  lien  coexisting  under  the  same 
statute.  The  lien  law  of  California,  passed  in  1866,  differs 
from  ours  in  some  particulars.  The  first  section  provides 
that  all  artisans,  builders,  etc.«  ''shall  have  a  lien  on  the 
building,"  and  section  5  provides  that  ^'from  the  time  of 
such  filing  all  persons  shall  be  deemed  to  havenoiiceHieroi.'^ 
(Wood's  Dig.  537.)  Our  statute  (Code  p.  763)  provides, 
that  persons  performing  labor,  etc.,  ''shall  upon  filing  the 
notice  prescribed  in  the  next  section  have  a  lien  upon  such 
building."  Section  7  gives  mechanics'  liens  a  preference 
"over  all  other  liens  after  the  commencement  of  the  building," 
and  provides,  if  the  proceeds  are  insufficient  to  pay  all, 
that  the  court  shall  order  them  to  be  paid  pro  rata. 

The  California  act  provides  for  bringing  in  lien  holders 
by  publication  of  a  notice,  while  our  statute  merely  gives 
them  an  option  to  come  in  as  parties. 

In  California,  it  is  held  that  the  lien  attaches  from  the 
time  of  the  commencement  of  the  work;  that,  I  think  is  the 
obvious  construction  of  that  statute,  but  its  language  differs 
so  materially  in  this  respect  from  ours,  that  ithe  decisions 
under  it  afford  but  little  aid  in  arriving  at  a  proper  con- 
struction on  this  point. 

I  think,  that  under  our  act,  the  plaintiff  had  no  lien  until 
he  filed  his  notice.  He  may  have  had  such  rights,  as  against 
other  mechanics  and  material  men,  that  had  he  made  himself  % 
a  party  to  the  suit,  his  lien,  although  notice  of  it  was  not  filed 
until  after  the  suit  was  commenced,  might  have  been  en- 
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titled  to  a  pro  raia  distribution  of  the  proceeds  of  the  sale 
on  foreclosure.  Filing  the  notice  gives  the  Uen;  it  may 
then  relate  back  to  the  commencement  of  the  building,  but 
it  is  not  a  lien  until  the  notice  is  filed.  When  the  notice  is 
filed  and  the  claim  becomes  a  lien,  the  holder  becomes  en- 
titled to  a  pro  rata  distribution  of  the  proceeds  of  sale, 
unless  he  has  in  some  manner  waived  the  right. 

But  I  think  it  the  intent  of  the  legislature  that  a  sale 
under  a  lien  forwork  done  or  materials  furnished  in  the  con- 
struction of  a  building,  should  pass  a  title  free  from  aU 
liens  created  after  the  commencement  of  the  work;  and 
that  if  the  plaintiff  has  any  claim  in  consequence  of  his  filing 
notice,  it  is  for  a  share  of  the  proceeds  of  the  sale. 

It  is  urged  that  one  who  is  not  a  party  is  not  bound  by  a 
decree.  The  rule  is,  that  judgments  and  decrees  bind  only 
parties  and  privies*  At  the  time  of  the  commencement  of 
the  foreclosure  suit,  the  plaintiff  in  this  suit  had  a  claim 
against  the  owners  personally.  Afterwards,  he  filed  his 
notice,  and  obtained  the  right  of  holding  a  lien.  This  right 
he  obtained  from  the  owner.  He  obtained  it  through  his 
contract  with  the  owner,  and  by  his  own  act  of  filing  the 
lien.  At  the  filing,  some  of  the  rights  of  the  owner  in  the 
property  passed  to  this  plaintiff.  To  that  extent  he  is  a 
privy,  and  is  bound  by  that  which  binds  the  person  through 
whom  he  acquired  his  lien. 

If  the  present  plaintiff's  notice  of  lien  had  been  filed  be- 
fore the  original  suit  was  commenced,  and  had  his  lien  th^i 
attached,  it  might  well  be  said  it  could  not  be  divested 
without  notice  to,  or  service  of  process  on,  the  holder  of  the 
lien;  (1)  but  by  filing  his  notice  during  the  pendency  of  the 
suit,  he  placed  himself  in  a  position  somewhat  similar  to 
that  of  a  purchaser  j>6nden^  lUe, 

It  would  lead  to  great  confusion  of  titles,  or  of  priorities 

of  claim,  and  would  greatly  depress  the  prices  to  be  obtained 

for  property  at  judicial  sales,  to  allow  repeated  sales  of  the 

same  property  on  co-existing  liens;  and  the  language   of 

^section  seven  of  the  act,  is  certainly  against  such  a  course. 

The  answer  should  be  allowed  to  stand. 

1.    JBecfer  y.  HaMkom^  oiue,  p.  139. 
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ClBCUIT   COUBT  FOB  MULTNOMAH  CoTTNTT,   FeBBUABT  TeBM,    1870. 

M.  LANNAHAN  v.  MULTNOMAH  COXJNTT. 

WxTNEBB  FsxB. — ^The  proTidon  of  statate  that  requires  a  witneea  in  a  crim- 
inal  case  to  claim  hia  fees  at  the  same  tenn  at  which  the  witness  attended, 
does  not  deprive  the  witness  of  a  constitntional  right;  it  only  points  ont 
the  remedy  the  witness  is  to  pursue.  ^ 

The  plaintiff  was  required  to,  and  did,  enter  into  an  un- 
dertaking, that  he  would  appear  as  a  witness  in  the  case  of 
the  State  v.  Sayden,  that  defendant  being  charged  with 
murder.  The  plaintiff  alleges  that  he  attended  this  court 
thirteen  days  at  the  June  term  thereof,  and  eighteen  days 
at  the  following  term,  and  that  he  necessarily  lost,  in  all, 
one  hundred  and  five  days  of  time  in  obeying  the  order  of 
this  court  in  that  behalf;  that  his  place  of  business  was  so 
remote  that  he  could  not  return  to  it  during  the  interval 
between  the  said  terms;  that  the  said  county  had  paid. $26, 
and  refused  to  pay  more. 

A.  C.  Oibba,  District  Attorney,  for  the  defendant,  de- 
murred to  the  complaint  on  the  ground  that  it  does  not 
state  that  the  plaintiff  claimed  his  fees  at  the  term  at  which 
the  witness  attended,  in  pursuance  of  s.  20  of  the  act 
concerning  fees. 

Lansing  SUmt,  for^he  plaintiff.  The  constitution,  art.  1, 
sec.  18,  provides,  "Private  properiy  shall  not  be  taken 
for  public  use,  nor  the  particular  services  of  any  man  be 
demanded,  without  just  compensation." 

By  the  Court.  Upton,  J.  If  the  plaintiff  did  claim  his 
fees  at  the  term,  I  am  not  certain  that  it  is  one  of  the  facts 
he  is  required  ^  state  in  his  complaint.  If  the  point  is 
material,  the  defendant  can  set  it  up  in  the  answer,  or 
possibly  it  may  be  sufficient  to  raise  it  upon  the  trial,  by 
objection  to  the  introduction  or  to  the  sufficiency  of  the 
evidence.    I  deem  it  a  safer  course  to  overrule  the  demurrer. 

The  defendant  answered,  that  at  the  first  term  men- 
tioned,  the  defendant  claimed  for  thirteen  days*  attendance, 
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and  the  claim  was  allowed  by  the  county  tonrt  and  paid, 
and  that  no  other  claim  had  been  made  by  the  plaintiff  at 
any  term  of  this  conrt.  No  replication  was  filed,  and  the 
plaintiff  and  defendant  each  moved  for  judgment  on  the 
pleadings. 

Judge  SioiUy  for  the  plaintiff.  The  provision  of  sec.  20, 
p.  740  of  the  code,  that  "the  per  diem  of  a  witness  in  a 
criminal  actio&  shall  be  claimed"  at  the  term,  must  receive 
a  construction  consistent  with  its  constitutionality.  The 
legislature  cannot  deprive  a  witness  of  his  compensation, 
and  the  provision  must  be  directory  only,  or  it  conflicts 
with  the  constitution.  The  judgment  should  be  for  the 
plaintiff,  not  only  for  the  eighteen  days  of  the  second  term, 
but  for  ninety-two  days,  at  two  dollars  per  day.  While  a 
witness  is  in  custody  he  is,  in  contemplation  of  the  law,  in 
attendance  upon  court.  If  he  has  given  the  required  under- 
taking and  yet  has  been  unavoidably  compelled  to  lode  time, 
he  is  equally  entitled. 

By  (he  Court.  The  provision  of  the  act  in  relation  to  fees 
does  not  conflict  with  the  constitution  by  depriving  a  wit- 
ness of  compensation.  It  does  not  relate  to  the  right,  but 
to  the  remedy.  It  is  the  right  and  the  duty  of  the  legisla- 
ture to  provide  the  means  by  which  the  witness  shall  obtain 
compensation.  In  requiring  him  to  make  his  claim  in  a 
given  manner  and  within  a  given  tim^  the  legislature  has 
acted  within  its  powers,  and  if  the  witness  fails  to  pursue  the 
remedy,  he  is  the  only  party  in  fault.  The  statutory  pro- 
vision does  not  deprive  the  witness  of  the  constitutional 
right  to  compensation ;  it  ,only  points  out  the  remedy  the 
witness  is  to  pursue. 

The  judgment  should  be  for  the  defendant. 


i 
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Circuit  Codbt  fob  Clackamas  County,  March  Term,  1870. 

JAMES  K.  KELLY  v.  PEOPLE'S  TRANSPORTATION  CO., 

THOMPSON,  LOVEJOT  et  oL. 

CosponATioist — DisABiLrrr. — ^It  has  been  held  that  where  lands  ha^e  been 
pnrchased  by  a  corporation  that  was  not  authorized  to  hold  the  prem- 
ises, and  by  the  corporation  conveyed  to  a  third  party,  a  good  title 
passed  by  the  conveyance.  ^ 

FowEBs  OF  CoBPOBATioNB. — The  powcT  to  puTchase  lands  was  at  common 
law  incident  to  corporations. 

Ihgidental  Poweb. — Corporations  may  do  many  things  incidentally,  although 
the  power  is  not  expressly  conferred.  What  is  within  the  spirit  and 
meaning  of  the  statute  conferring  the  power,  is  within  the  authority  con- 
ferred. 

yoiDABz.E  Deed.— An  application  to  set  aside  a  voidable  deed,  is  addressed 
to  tHb  equity  side  of  the  court.  And  a  grantor  who  seeks  to  show  that 
his  own  deed  is  voidable,  has  no  standing  in  a  court  of  equity  while  he 
retains  the  purchase  price. 

UsuBPATioN. — If  a  corporation  has  usurped  privileges  or  franchises  not  be- 
longing to  it,  to  the  detriment  of  the  public,  the  remedy  is  by  an  action, 
in  the  name  of  the  State. 

Tms  is  a  salt  for  partition  of  a  tract  of  land,  lying  on  the 
west  bank  of  the  Willamet  River,  and  extending  above  and 
below  the  Willamet  Falls,  at  Oregon  City.  The  plaintiflf 
avers  that  he  is  owner  of  an  undivided  half  of  the  parcel, 
and  that  the  People's  Transportation  Company  is  the  owner 
of  the  other  undivided  half,  and  that  each  of  the  other  de- 
fendants claim  an  undivided  eighth  of  said  premises,  ad- 
versely to  the  said  People's  Transportation  Company.  All 
the  defendants  who  have  answered,  admit  the  plaintiff's 
title,  as  aUeged.  The  People's  Transportation  Company 
answer,  claiming  title  to  an  undivided  half,  and  deny,  that 
the  other  defendants  have  any  interest  in  the  premises. 

The  defendant-s,  Thompson  and  Lovejoy,  answer,  denying 
that  the  People's  Transport£^tion  Company  have  any  interest 
in  the  premises,  and  set  up  title  to  an  undivided  fourth  in 
themselves.  They  allege,  that  in  1862,  the  plaintiff  Kelly, 
being  owner  of  the  entire  premises,  conveyed  to  the  defend- 
ants, other  than  the  People's  Transportation  Company,  an 
undivided  half  of  the  premises.     And  that  said  defendants, 
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otlier  than  the  People's  Transportation  Company,  in  1865, 
executed  a  conveyance  to  the  Willamet  Steam  Navigation 
Company,  purporting  to  convey  to  said  Willamet  Steam  Navi- 
gation Company,  the  said  undivided  half;  and  that  the  latter 
company  afterwards  executed  a  conveyance,  purporting  to 
coavey  the  same  to  the  People's  Transportation  Company. 
That  the  Willamet  Steam  Navigation  Company  was  a  cor- 
poration organized,  "  for  the  purpose  of  carrying  freight 
and  passengers  on  the  Willamet  Biver,  from  its  mouth  to 
the  head  of  steamboat  navigation  on  said  river,  and  trans- 
porting said  freight  and  passengers  over  the  portage  at  the 
Willamet  Falls,  by  a  railroad  then  constructed  on  the  east- 
em  bank  of  said  Willamet  Eiver."  That  the  company  last 
mentioned,  then  owned  said  railroad  on  the  east  side  of  said 
river;  that  the  lands  in  question  were  neither  neces^ry  nor 
convenient  to  carry  into  effect  the  objects  of  said  corpora- 
tion, and  that  said  company  was  incapable  of  holding  said 
premises.  Similar  allegations  were  made  in  regard  to  the 
defendant,  the  People's  Transportation  Company,  the  object 
of  its  incorporation  being  alleged  to  be,  "  for  the  purpose  1 

of  carrying  freight  and  passengers  on  the  Willamet  Biver,  I 

from  Portland  to  the  head  of  steamboat  navigation  on  said 
river,  and  transporting  freight  and  passengers  over  the 
portage  at  the  Willamet  Falls,  by  a  railroad  then  constructed 
on  the  east  bank  of  said  Willamet  Biver."* 

A  motion  was  made  to  strike  out  as  immaterial  and  as    * 
being  a  statement  of  evidence  and  not  of  facts,  the  several 
matters  set  up  affirmatively  in  these  answers. 

The  motion  was  denied;  it  being  held  that  some  of  the 
statements  embraced  in  the  motion  were  material  allegations 
of  fact. 

The  defendants.  The  People's  Transportation  Co.,  filed 
replications  to  the  answers  of  the  defendants,  Thompson  and 

*  On  the  trial,  the  articlefl  of  ixioorporatlon  being  exhibited,  set  out  the  objects  of  the 
incorporation  of^  the  People's  Transportation  Company,  as  follows:  '*  The  object  of  this 
Incorporation,  snd  the  basiness  in  which  it  proposes  to  engage,  is  the  transportatian  of 
passengers  and  freight  on  the  waters  of  the  Willamet  and  Columbia' Biyen  and  their  tribo- 
tarlea,  and  all  necessary  portsges."  The  original  answer  failed  to  charge,  in  direct  terms, 
what  was  the  object  of  the  incorporation,  and  being  held  bad  on  demurrer,  the  defendants 
filed  their  amended  answer,  aettinf  forth  the  objects  as  stated  in  the  text. 
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Ijoyejoj,  and  the  cause  was  tried   and  submitted  on  the 
pleadings  and  proofs. 

J.  K.  Kelly  and  8.  Hudcd^  for  the  People's  Transporta- 
tion Co. 

Mtchdl  &  Dolph,  for  the  defendants  Thompson  &  Love- 
joy. 

Upton,  J.  rendered  the  following  decision: 
The  evidence  shows  that  np  to  the  present  time  the  busi- 
ness of  the  defendant,  the  People's  Transportation  Co.,  at 
the  portage,  has  been  transacted  wholly  on  the  east  side  of 
the  river.  There  was  some  evidence  tending  to  show  that, 
in  case  of  very  high  water,  a  canal  or  railroad  on  the  west 
side  of  the  river,  over  the  premises  in  controversy,  would, 
if  constructed,  enable  that  company  to  do  business  more 
conveniently  and  profitably  than  it  could  be  done  on  the 
east  side.  And  that  at  some  future  time  the  P.  T.  Co.  will, 
or  may,  have  occasion  to  use  a  part  of  the  lands  in  contro- 
versy, in  the  course  of  their  business.  And  on  the  other 
hand,  there  was  some  evidence  tending  to  show  that  the 
principal  object  of  the  P.  T.  Co.  in  holding  the  land,  was 
to  prevent  its  use  by  competitors. 

I  shall  treat  the  case  as  if  it  were  established  as  a  fact, 
that  the  actual  use  of  the  premises  in  controversy,  as  a  way 
or  route  for  transportation,  has  not  yet  become  necessary, 
and  as  if  the  transit  on  the  east  side  of  the  river  afforded  a 
sufficiently  good  route;  and  shall  consider  the  two  questions 
— ^whether  under  this  state  of  facts  the  corporation  can  hold 
the  property;  and  whether,  if  a  disability  exists,  the  defend- 
ants, Thompson  and  Lovejoy  are  in  a  position  to  avail  them- 
selves of  it.  The  former  of  these  questions  is  now  for  the 
first  time  presented  for  adjudication  in  this  state.  This  cir- 
cumstance, as  well  as  a  knowledge  that  very  large  pecuniary 
interests  may,  in  various  ways  and  at  various  places,  depend 
upon  the  rule  that  may  be  established,  impresses  me  with 
the  importance  of  arriving  at  correct  conclusions;  and  I  very 
much  regret  not  being  able  to  find  authorities  bearing  more 
directly  on  the  points  involved. 
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There  are  several  constitutional  restrictions  on  the  sub- 
ject of  corporations,  but  I  am  not  sure  that  the  questions 
here  presented  are  affected  by  any  of  them,  or  by  anything 
directly  provided  in  the  constitution,  except  the  requirement 
that  corporations  should  "be  formed  under  general  laws." 
By  the  general  law,  when  three  or  more  persons  have  com- 
plied with  its  provisions,  ''they  shall  thereafter  be  deemed 
a  body  corporate  with  power  '**'**  to  purchase,  possess  and 
dispose  of  such  real  and  personal  properly  as  may  be 
necessary  and  convenient  to  carry  into  effect  the  object  of 
the  incorporation." 

The  powers  and  the  restrictions  which  we  are  to  consider 
are  to  be  found  in  the  language  above  quoted,  the  articles 
of  incorporation,  and  the  common  law,  or  the  law  as  it  would 
stand  independentiy  of  the  provisions  of  our  constitution 
and  statutes. 

It  is  undoubtedly  the  intention  of  our  statute,  as  well  as 
of  the  common  law,  that  a  corporation  should  have  power 
to  make  all  contracts  that  are  lawful  and  can  ordinarily  be 
made  by  individuals  in  tiie  kind  of  business  the  corpora- 
tion is  authorized  to  transact. 

To  determine  with  what  degree  of  strictness  or  of  lib- 
erality the  language  of  the  statute  is  to  be  understood,  is  a 
principal  question,  and  particularly  in  arriving  at  right  con- 
elusions,  as  to  the  use  of  the  words  necessary  and  convenient 
in  this  statute,  and  ascertaining  the  legislative  intent  they 
are  designed  to  express. 

It  is  evident  we  are  not  to  construe  the  word  ''necessary" 
in  a  sense  in  which  it  is  sometimes  used,  as  nearly  equiva- 
lent to  indispensable.  It  is  not  indispensable  that  there 
should  be  a  railroad  or  canal  at  the  portage  in  question. 
It  is  possible  to  do  the  business  by  means  of  road  wagons ; 
but  it  is  not  to  be  inferred  that  the  law  would  limit  the 
corporation  to  the  use  of  that  kind  of  property.  The  diffi- 
culiy  is  in  determining  at  what  point,  in  tiie  broad  range 
that  lies  between  what  is  absolutely  indispensable  and  that 
which  is  merely  convenient  or  desirable,  this  language  is 
intended  to  fix  a  limit. 

To  take  a  less  extravagant  illustration:  a  corporation 
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may  need  the  ul^e  of  lands  or  of  buildings,  and  jet  the 
existence  of  the  corporation  may  be  limited  to  a  term  of 
years.  It  might  be  said,  it  is  not  necessary,  in  order  to 
carry  into  effect  the  objects  of  the  incorporation,  that  it 
should  be  owner  in  fee  of  real  estate.  But  yet  such  a  cor- 
poration may  acquire,  hold  and  transfer  the  fee  in  real 
property.  (People  y.  Mauran,  5  Denio,  389.)  Or  in  the  case 
of  a  railroad  company,  where  it  is  necesdary  that  the  corpor- 
ation should  haye  a  right  of  way,  a  mere  easement,  being 
only  a  priyilege  or  liberty  which  one  man  has  in  the  land  of 
another;  the  ownership  of  the  fee]in  the  land  over  which 
the  road  runs  may  be  convenient  or  profitable,  but  it  will 
require  a  more  liberal  definition  of  the  language  of  the 
'  statute  than  counsel  have  conceded,  to  enable  us  to^say  such 
ownership  is  necessary  in  order  to  carry  the  objects  into 
effect.  Yet  it  is  held  that  such  a  corporation  may  acquire 
title  in  fee.  {NkoU  v.  N.  Y.  &  Erie  B.  B.  Co.,  2  Kern. 
121.) 

This  corporation,  according  to  the  evidence,  now  holds, 
and  is  using  in  its  business,  a  large  amount  of  property, 
both  real  and  personal,  that,  if  we  use  the  words  in  the 
more  restricted  sense,  was  not  necessary  in  the  business,  at 
the  time  the  land  in  question  was  conveyed,  but  which  the 
increasing  commerce  of  the  country  has  rendered  desirable, 
and  which  has  now  become  an  acknowledged  necessiiy.  It 
has  been  urged  in  argument  in  this  connection,  that  an 
object  of  the  law  is  to  stimulate  and  encourage  enterprise 
and  to  introduce  the  cheapest  and  most  expeditious  mode 
of  transit,  and  that  whatever  is  necessary  to  secure  cheap 
and  rapid  transportation  is  necessary  to  carry  out  the 
object  of  the  corporation,  and  this  position*  appears  to  me 
sound. 

What  is  necessary  and  convenient,  must,  of  course,  de- 
pend on  the  nature  of  the  business,  and  the  circumstances 
under  which  it  is  carried  on.  In  all  cases  of  uncertainty,  it 
is  evident  the  corporation,  as  purchaser,  must  judge  in  the 
first  instance  for  itself  whether  the  property  is  necessary 
and  convenient;  there  is  no  tribunal  to  which  it  can  resort 
to  test  the  question  in  advance.     After  the  property  is  pur- 
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chased,  it  may  be  still  a  disputed  question  of  fact  whether 
it  is  or  not  convenient  and  necessary;  and  it  may  remain 
doubtful  until  judicial  determination.  It  would  certainly  be 
a  very  harsh  rule  that  would,  in  all  cases  of  an  error  in  judg- 
ment as  to  the  necessity  of  the  purchase,  hold  the  purchase 
absolutely  void.  And  I  presume  it  is  to  avoid  so  harsh  a 
rule  that  courts  have  held  that  where  lands  have  been  pur- 
chased by  a  corporation  and  by  it  conveyed  to  a  third  party, 
a  good  title  passes  by  the  conveyances,  even  where  the  cor- 
poration was  not  authorized  to  hold  the  premises. 

The  power  to  purchase  lands  was  incident  to  corporations 
at  common  law.  (2  Kent,  281;  3  Pick.  239;  1  Ves.  and 
Beam.  226.)  And  a  corporation  may  do  many  things  inci- 
dentally, although  the  power  is  not  in  the  particular  instance 
expressly  conferred.  {Moss  v.  OcJdyy  2  Hill,  265;  Attorney- 
General  v.  Life  and  Fire  Insurance  Company,  9  Paige,  470; 
Jackson  v.  Brown,  5  Wend.  590;  Gordon  v.  Preston,  1  Watt. 
385.) 

These  cases  show  that  what  is  within  the  spirit  and  rea- 
son of  the  statute  conferring  the  power,  and  pertains  to  the 
object  sought  to  be  obtained,  is  within  the  authority  con- 
ferred. 

Imust  say  I  am  not  fully  satisfied  that  a  corporation  may 
not  invest  surplus  funds  in  any  property  in  which  an  invest- 
ment will  be  advantageous,  if  it  can  be  done  without  adding 
a  new  branch  of  business  to  that  set  forth  in  its  articles  of 
incorporation. 

There  is  no  statute  expressly  prohibiting  a  corporation 
from  holding  real  estate;  and  evidently  a  corporation  may 
increase  its  wealth.  In  most  cases,  the  motive  that  induces 
individuals  to  create  corporations  is  that  of  making  profit; 
and  the  legislature  knowing  this,  has  not  directed  how  or 
when  surplus  earnings  shall  be  distributed.  It  will  not  be 
contended,  I  assume,  but  that  corporations  may,  without 
any  express  grant  to  that  effect,  accumulate  and  hold  money 
above  what  is  actually  necessary  to  transact  the  designated 
business.  Yet,  if  we  read  the  statute  literally,^  their  right 
to  hold  such  surplus  money  is  as  restricted  as  their  right  to 
hold  other  property.     Money  may  be  held,   if  we  treat  its 
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acquisition  as  incident  to  the  business,  without  entering  on 
other  business  than  that  specified  in  the  articles  of  incor- 
poration.  The  question  arises  whether  unimproved  lands  are 
not  in  the  same  category.  It  is  certain  that  much  of  the 
business  of  the  country  is  now  based  on  the  theory  that 
such  corporations  may  hold  lands  not  directly  nsedin\eir 
business. 

Acts  of  congress  and  of  state  legislatures,  and  the  busi- 
ness habits  of  the  commimity,  although  not  amounting  to 
judicial  construction,  are  resorted  to,  as  being  in  the  nature 
of  contemporaneous  construction,  in  cases  where  the  legisla- 
tive intent  is  doubtful.  So  also,  whatever  was  the  usage 
elsewhere  under  similar  statutes,  at  the  time  this  act  was 
passed,  it  is  of  peculiar  weight.  It  has  long  been  the  practice 
of  the  general  government  to  grant  large  bodies  of  land  to 
corporations  created  under  similar  statutes,  and  our  own 
legislature  has,  by  its  acts,  recognized  the  right  of  such  cor- 
porations to  take,  hold  and  dispose  of  lands,  the  direct  use 
or  employment  of  which  was  not  necessary  to  carry  into 
effect  the  object  of  the  incorporation.  Such  grants  were 
made  to  corporations,  similarly  empowered,  in  other  states, 
before  the  enactment  of  our  general  law,  and  a  vast  amount 
of  real  property  now  rests  upon  titles  thus  acquired,  and 
much  real  property  is  now  held  by  corporations  in  this 
state,  the  direct  use  of  which  is  not  necessary  to  carry  into 
effect  the  object  of  the  incorporation.  I  refer  to  these  grave 
considerations  not  because  I  am  prepared  to  conclude  from 
them,  or  to  decide  that  a  corporation  has  the  right  to  hold 
such  property,  but  as  in  my  mind  very  cogent  reasons  against 
a  rule  that  would  hold  such  grants  absolutely  void.  It  is, 
I  doubt  not,  upon  considerations  of  public  policy,  and  in 
view  of  circumstances  such  as  are  above  mentioned,  that 
it  has  been  held  that  even  a  corporation  that  is  disquali- 
fied from  legally  holding,  may  pass  a  good  title  to  its 
grantee. 

It  is  said  that  this  land  was  purchased  to  enable  this  cor- 
poration to  prevent  all  competition,  and  that  such  practices 
would  foster  monopolies  to  the  great  detriment  of  the  coun- 
try.  To  meet  such  contingencies,  and  to  protect  the  public^ 
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the  law  has  provided  (Code  sec.  353)  for  an  action  in  the 
name  of  the  state,  in  cases  where  a  corporation  '*  exercises 
franchises  or  privileges  not  conferred  on  it  by  law."  It 
wonld  seldom  be  necessary  to  resort  to  an  action  there 
authorized,  if  all  excessive  acts  of  a  corporation  were  abso- 
lutely void;  and  the  legislature,  I  think,  has  proceeded  on 
the  idea  that  many  such  acts  are  voidable,  and  not  void. 

It  is  also  said  that  this  is  not  a  case  of  mistake  of  fact, 
or  of  error  of  judgment,  but  that  the  corporation  made  the 
purchase  knowing  that  the  property  was  not  needed  in  its 
business.  The  theory  under  which  it  is  attempted  to  avoid 
the  deed,  is,  that  purchasing  or  holding  this  land  is  exer- 
cising ''a  privilege  not  conferred  by  law,"  and  that  the  deed 
is  for  that  reason  absolutely  void  for  want  of  capacity  in  the 
corporation  to  take.  Under  this  theory^  it  is  immaterial 
whether  there  was  a  mistake  of  judgment,  or  an  intentional 
violation  of  the  law;  for,  under  this  theory  in  either  case 
the  deed  is  void,  and  not  voidable. 

If  the  case  of  the  defendants,  Thompson  and  Lovejoy, 
was  based  on  a  claim  that  the  deed  is  voidable,  the  question 
would  be  addressed  to  the  equity  side  of  the  court,  and  of 
course  they,  as  grantors,  while  still  retaining  the  purchase 
money  would  have  no  standing  in  a  court  of  equity  upon 
which  to  ask  to  have  the  deed  set  aside.  They,  beiag 
grantors  for  value,  cannot  maintain  their  claim  to  tiie  land, 
under  any  view  that  can  be  taken,  except*  as  a  strict  legal 
right,  founded  on  the  assumption  that  the  conveyance  from 
them  is  void,  and  not  merely  voidable. 

If  the  corporation  has  usurped  privileges  or  franchises 
not  belonging  to  it,  to  the  detriment  of  the  public,  the 
remedy  is  by  an  action  in  the  name  of  the  state. 

If  the  sale  is  illegal,  and  Thompson  and  Lovejoy  sold  the 
property  with  a  knowledge  of  the  illegal  purpose,  they  are 
so  far  in  the  wrong  as  not  to  be  in  a  condition  to  ask  equi- 
table relief.  If  they  sold  under  a  misapprehension  of  its 
powers,  or  o  fthe  objects  sought  to  be  carried  into  eflFect  by 
the  corporation,  and  now  find  that  the  sale  should  be  de- 
clared void,  their  pleading  should  set  out  their  excuse,  and 
they  should  oflfer  to  return  the  purchase  money. 
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The  prayer  of  the  defendants,  Thompson  and  Lovejoy, 
should  be  denied,  and  the  property  should  be  partitioned 
between  the  plaintiff  and  the  defendant,  the  People's  Trans- 
portation Company.     (&) 


CntcmT  CotRT  fob  Multnomah  Codntt,  Apbil  Tebh,  1870. 
FREDERICK  NORMAN  v.  AL.  ZIEBER,  Sherifp. 

JuBittDicTioN  OF  TBE  Stjejict  Mattxb. — ^Although  a  complaint  be  ojectionable 
on  the  ground  that  it  does  not  state  facts  snfficient  to  constitnte  a  cause 
of  action,  the  court  may  have  jurisdiction,  and  may  permit  amendment. 

Waiibakt  of  Abbest. — Under  section  107  of  the  code  it  is  not  necessary  that 
all  the  jurisdictional  facts  should  be  recited  in  the  warrant  of  arrest.  If 
these  facts  appear  in  some  anterior  part  of  the  record,  it  is  sufficient. 

Habeas  Gobpub — Jubisdictional  Facts. — The  jurisdiction  of  a  committing 
magistrate  may  be  put  in  issue  on  the  return  of  a  writ  of  habeas  corpus. 

Abbest  is  Giyil  Gases. — The  jurisdiction  to  issue  summary  process  of  arrest 
in  civil  cases  is  made  to  depend  on  the  affidavit. 

Idem. — When  no  affidavit  is  made,  or  that  which  is  made  does  not  present 
a  legal  foundation  for  the  issuing  the  writ,  the  writ  and  all  proceedings 
under  it  are  void. 

Idex. — Authority  to  arrest  for  fraud  under  sec.  107  of  the  code,  is  limited  to 
the  kinds  or  classes  of  fraud  there  designated. 

AssGONDiNa  Debtob. — The  term  "  absconding  debtor  "  defined. 

The  petitioner  sued  out  a  writ  of  habeas  cwyus.  It  ap- 
pears from  the  petition,  and  the  return  to  the  writ,  that  a 
civil  action  was  commenced  in  a  justice's  court,  to  recover 
$46,  upon  on  account  stated,  in  which  the  plaintiff,  Pierre 
Manceitt,  filed  an  affidavit,  and  procured  a  warrant  of  arrest 
against  this  petitioner,  who  was  defendant  in  the  civil 
action,  and  caused  the  petitioner  to  be  arrested.  At  the 
time  the  writ  of  Jiabeas  corpus  was  served  on  the  sheriff,  the 
petitioner  was  held  in  custocfy  by  the  sheriff,  by  virtue  of 
an  order  of  commitment,  a  copy  of  which  was  annexed  to 
the  return,  as  follows: 

{b)  Tbe  caQM  wm  appealed  to  the  auprone  court  and  sabmitted  and  taken  nnder  adylae- 
ment  at  the  September  term,  1870,  but  before  the  next  term  a  compromise  vtmb  effected 
and  the  canae  dismissed  without  a  decision  bein^  made  in  the  supreme  court. 
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"Injustice's  Court,  Central  Portland  precinct,  Multno- 
mah County,  Oregon. 

Pierre  Manceitt 

V. 

Fred.  Norman. 

The  above  named  defendant  having  been  brought  before 
me,  on  a  writ  of  arrest  in  the  above  entitled  action,  upon 
the  ground  that  the  defendant  was  about  leaving  the  state, 
and  the  said  defendant  refusing  to  pay  the  account  claimed 
by  plaintiff,  and  in  default  thereof;  it  is  hereby  ordered 
that  the  said  defendant  be  imprisoned  in  the  county  jail  at 
the  instance  of  plaintiff.  To  the  sheriff  of  the  said  county 
and  state.  You  are,  therefore,  in  the  name  of  the  state  of 
Oregon,  commanded  to  receive  into  your  custody,  and 
safely  keep  the  above  named  defendant,  until  otherwise 
legally  discharged. 

Portland,  Oregon,  April  6th,  1870. 

Jno.  C.  Work,  J.  P." 

The  sheriff,  in  his  return,  justified  under  this  commit- 
ment, and  no  replication  to  the  return  was  filed. 

The  petition  sets  out  a  copy  of  all  the  papers  in  the  civil 
action,  including  the  complaint,  the  affidavit  and  under- 
taking on  which  the  warrant  of  arrest  was  issued,  and  the 
warrant. 

The  affidavit,  after  giving  the  venue  the  title  of  the  court, 
and  of  the  action,  proceeds  as  follows: 

"  I,  P.  Manceitt,  being  first  duly  sworn,  say,  that  I  am  the 
plaintiff  above  named,  that  the  defendant  is  indebted  to  me 
in  the  sum  of  $46,  upon  an  account  stated  on  or  about  the 
fifth  of  April,  1870,  at  which  time  defendant  promised  to 
pay  said  sum,  $46.  Although  requested,  he  has  failed  to 
pay  said  sum,  or  any  part  thereof,  and  the  same  is  now  due 
and  owing  plaintiff  from  defendant.  And  that  defendant  is 
about  to  leave  the  state  of  Oregon,  with  intent  to  delay, 
hinder,  and  defraud  his  creditors.' 


»» 


Mason  and  Gardner,  for  the  petitioner. 

The  complaint  in  the  civil  action,  was  insufficient  to  give 
the  justice  jurisdiction  of  any  subject  matter. 
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The  undertaking  is  not  sufficient. 

The  affidavit  is  not  sufficient  to  warrant  an  arrest. 

By  art.  1,  sec.  19,  of  the  constitution,  "There  shall  be  no 
imprisonment  for  debt,  except  in  cases  of  fraud,  or  abscond- 
ing debtors. 


n 


The  commitment  is  insufficient. 
W.   Wkalet/,  contra. 

The  imprisonment  is  legal.  It  is  not  necessary  under  the 
statute  that  the  commitment  recite  jurisdictional  facts. 

The  court  will  not  on  habeas  corpus  go  behind  the  com- 
mitment. 

The  affidavit  for  the  warrant  of  arrest  shows  a  case  of 
fraud,  and  the  justice  of  the  peace  had  jurisdiction  to  pass 
upon  the  question  of  fraud. 

Upton,  J.  I  do  not  deem  it  necessary  to  say  more  in  re- 
gard to  the  complaint  and  undertaking  in  the  original  cause 
than  that  they  do  not  present  defects  not  curable  in  the 
court  where  the  cause  is  still  pending.  The  spirit  of  the 
practice  act,  and  the  practice  of  courts  under  it,  sustain  the 
position  that  a  complaint  may  be  objectionable,  on  the  ground 
that  it  does  state  facts  constituting  a  cause  of  action,  and 
yet  the  court  may  have  jurisdiction  to  permit  an  amend- 
ment. And  I  think  it  equally  in  accordance  with  the  true 
constriiction  and  intent  of  the  code,  that  if  the  sureties  in 
the  undertaking  are  deemed  insufficient,  relief  in  that  respect 
should  be  sought  by  application  to  the  court  where  the  cause 
is  pending.  If  the  complaint  was  defective^  the  point  being 
raised  by  demurrer,  the  justice  would  have  jurisdiction  to 
pass  upon  it,  and  the  question  should  be  first  raised  in  that 
court,  and  if  the  court  should  err,  there  is  a  remedy  either 
by  appeal  or  by  certiorari. 

There  are  grave  and  sound  reasons  why  an  application 
should  not  be  made,  on  these  grounds,  to  the  circuit  court 
in  this  form,  before  a  similar  application  has  been  presented 
to  the  justice  of  the  peace. 

In  a  general  sense,  the  jurisdiction  upon  habeas  corpxis 
may  be  said  to  be  appellate,  but  it  is  not,  strictly  speaking, 
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a  power  of  revision  of  an  order  or  judgment  previously 
made  or  rendered,  because,  in  form,  it  does  not  undertake 
to  affirm  or  reverse,  although  it  may  arrest  the  execution. 
The  jurisdiction  onhabeas  corpus  is  not  necessarily  referred  io 
the  powers  derived  from  that  part  of  sec.  9,  art.  7,  of  the  con- 
stitution, which  gave  the  circuit  courts  ^'appellate  jurisdic- 
tion and  supervisory  control  over  the  county  courts,  and  all 
other  inferior  courts,    officers  and  tribunals;"  but  it  is, 
in  general,   treated    as   an  exercise  of   original  jurisdic- 
tion.    And    whether    the    jurisdiction    be    considered   as 
originiU   or  as  appellate,   it  is  inconsistent  with  the  com- 
ity   essential    to    the    harmonious    co-operation    of    the 
several  functions  of  a  body  politic,   that  even  an  appel- 
late   tribunal    should  reverse  for  error,   and  set   aside  a 
judgment  or  order  made  by  another  tribunal  while  acting 
within  its  proper  jurisdiction,  for  reasons  or  upon  grounds 
which  were  never  presented  to  the  consideration  of  the  court 
where  the  order  was  made.    The  record  shows  that  the  civil 
action  is  still  pending,  and  it  does  not  show  that  the  objec- 
tions to  the  complaint  and  to  the  undertaking  have  ever 
been  made  in  the  justice's  court.    When  a  question  is  pend- 
ing in  a  court  having  jurisdiction  to  determine  it,  and  is 
still  undetermined,  it  would  certainly  be  an  extraordinary 
proceeding  to  resort  to  the  writ  of  habeas  corpus  to  procure 
a  decision  of  the  question  elsewhere,  before  such  court  had 
been  called  upon  to  decide  it.     There  is  a  marked  distinc- 
tion, in  this  respect,  between  questions  that  are  within  the 
jurisdiction,  and  questions  upon  which  such  court  can  make 
no  binding  decision.     Inasmuch  as  the  justice  of  the  peace 
has  power  to  permit  amendment  of  the  complaint  and  of  the 
undertaking,  it  is  not  necessary  to  inquire  into  their  suffi- 
ciency  in  this  proceeding. 

It  is  claimed  that  the  petitioner  should  be  discharged  be- 
cause what  is  here  called  the  commitment  does  not  show  on 
its  face  that  the  court  had  jurisdiction  to  issue  it. 

On  the  other  hand,  it  is  as  confidently  asserted  that  the 
commitment  being  regular  on  its  face,  the  petitioner  can 
not  go  behind  it  to  show  that  the  court  did  not  in  fact  have 
jurisdiction. 
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The  petition  and  return  taken  together,  show  that  a  writ 
of  arrest  was  issued,  predicated  upon  the  affidavit,  and 
show  what  the  affidavit  contained.  The  petition  also  shows 
all  the  subsequent  steps  that  have  been  taken.  The  statute 
of  this  state  does  not  require  that  a  warrant  shall  recite  all 
the  facts  that  confer  jurisdiction,  although  it  is  still  neces- 
saiy  that  they  should  appear  in  the  record  and  files  of 
the  court.  In  my  judgment,  the  case  now  at  bar  would  not 
be  materially  different  if  the  warrant  of  arrest  or  the  com- 
mitment contained  a  recital  of  all  that  is  set  forth  in  the 
petition.     (Code  sec.  107,  sub.  5.) 

What  is  here  said  is  not  in  conflict  with  the  well  settled 
doctrine  tliat  an  inferior  jurisdiction,  proceeding  not  accord- 
ing to  the  course  of  the  common  law,  must  show  affirma- 
tively upon  its  record  all  the  facts  necessary  to  give  juris- 
diction. On  the  contrary,  what  is  here  decided  goes  no 
further  than  to  construe  the  code  of  practice  to  enact  that 
these  facts  need  not  be  recited  in  the  process  under  which  a 
person  is  held  in  custody.  If  they  affirmatively  appear  in 
some  anterior  part  of  the  proceedings  and  record,  it  is  suffi- 
cient. 

If  there  was  nothing  before  us  but  the  return,  setting  out 
this  paper  called  a  commitment,  it  is  plain  that  the  return 
would  be  insufficient  to  justify  the  imprisonment,  because 
that  paper  is  not  a  process  recognized  and  declared  sufficient 
by  the  statute;  nor  is  it  one  which  recites  the  facts  neces^ 
sary  to  show  that  the  court  had  jurisdiction.  In  fact,  I 
look  upon  it  as  no  more  than  an  order  remanding  the  de- 
fendant into  the  same  custody,  to  be  held  linder  the  vnrit  of 
arrest.  After  judgment,  a  further  process  may  issue  under 
sec.  273,  but  I  know  of  no  reason  why  the  writ  of  arrest  is  not 
of  force  until  the  defendant  is  discharged,  or  until  judg- 
ment is  rendered. 

It  has  been  laid  down  as  law,  that  ^'when  the  return 
shows  a  detainer  on  process,  the  existence  and  validity  of 
the  process  are  the  only  facts  upon  which  issue  can  be 
taken."    (3  HiU  658,  note;  People  v.  Cassde,  5  Hill  164.) 

But  this  must  be  taken  with  some  qualification,  for  in  the 
latter  case  it  was  also  said,  the  court  or  judge  ^'may  also 
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inquire  whether  the  committing  magistrate  had  jurisdiction, 
and  this  notwithstanding  a  recital  of  the  necessary  jurisdic- 
tional facts."  Since  the  writ  of  habeas  corpus  is  not  de- 
signed as  a  writ  of  review,  and  does  not  deal  with  errors 
such  as  will  rend«r  the  proceedings  voidable,  but  with  such 
departures  from  regularity  as  render  the  proce.edings  void, 
inquiry  will  be  confined  to  questions  that  go  to  the  juris- 
diction. 

^'It  is  a  rule  essential  to  the  efficient  administration  of 
justice,  that  where  a  court  is  vested  with  jurisdiction  over  the 
subject  matter  upon  which  it  assumes  to  act,  and  regularly 
obtains  jurisdiction  of  the  person,  it  becomes  its  right  and 
duty  to  decide  every  question  which  may  arise  in  the  cause, 
without  interference /rom  any  other  tribunal"  (Smith  v.  Mc- 
Iver,  9  Wheat.  532.)  But  '*of  the  power  to  discharge  from 
a  void  execution,  no  one  ever  doubted."  (Hurd  on  Habeas 
Corpus,  p.  342,  3  and  4.) 

In  the  absence  of  statutory  jyrovisions  to  the  contrary,  it 
was  formerly  required  that  process  of  arrest  or  commitment, 
issued  by  inferior  courts,  recite  all  the  facts  necessary  to 
show  the  jurisdiction  of  the  magistrate ;  since  that  practice 
is  dispensed  with  by  statute,  there  is  not  the  same  reason 
for  refusing  to  look  beyond  the  face  of  the  process  as  for- 
merly, because  it  does  not  now  appear  upon  the  face  of  the 
process  whether  or  not  the  magistrate  had  jurisdiction,  and 
yet  we  find  the  weight  of  authority  to  have  been,  even  under 
the  former  system,  that  the  return  might  be  disputed  by 
showing  want  of  jurisdiction,  notwithstanding  the  process 
set  out  in  the  return,  cbntained  sufficient  recitals.    (Id.  397.) 

I  cannot  doubt  but  that  it  is  the  right  of  the  petitioner  to 
dispute  the  jurisdiction  of  the  court  and  ask  to  have  the 
affidavit  examined  in  order  that  it  may  be  determined 
whether  or  not  the  writ  of  arrest  is  void. 

There  is  no  question  but  that  the  court  had  jurisdiction 
of  the  action;  but  the  question  is,  whether  there  was 
jurisdiction  to  make  the  arrest.  "Nothing  shall  be  intended 
to  be  out  of  the  jurisdiction  of  a  superior  court  except  that 
which  specially  appears  to  be  so;  on  the  contrary,  nothing 
shall  be  intended  to  be  within  the  jurisdiction  of  an  inferior 
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court  unless  it  be  so  expressly  alleged."  (1  Sanf .  74.)  And 
it  is  laid  down  in  1  Smith's  Leading  Cases,  816,  in  regard 
to  courts  of  record  :  '*If  the  court  is  not  in  the  exercise  o^ 
its  general  jurisdiction,  but  of  s6me  special  statutory  juris" 
diction,  it  is  as  to  such  proceedings  an  inferior  court  and 
not  aided,  by  presumptions  in  favor  of  jurisdiction."  In 
regard  to  courts  of  inferior  jurisdiction,  **if  the  record  does 
not  show  upon  its  face  the  facts  necessary  to  give  jurisdic- 
tion, they  will  be  presumed  not  to  have  existed ;"  but  it  is 
said  this  presumption  may  be  rebutted  and  the  jurisdic- 
tional facts  established  by  extrinsic  evidence.  (Hurd  on 
Habeas  Corpus,  370.) 

So,  in  this  case,  we  may  look  into  the  affidavit,  to  see 
what  was  the  statement  on  oath,  that  preceded  the  writ, 
although  no  other  part  of  the  record  contains  a  recital  of 
the  oath. 

The  affidavit  presents  the  vital  question  in  the  case,  for 
the  jurisdiction  of  the  Court  to  issue  the  summary  process, 
is  made  to  depend  on  the  affidavit. 

"  Where  a  court  exercises  an  extraordinary  power  under 
a  special  statute  prescribing  its  course,  that  course  ought 
to  be  exactly  observed."     ( Ihaicher  v.  FoweU,  6  Wheat.  119.) 

*'  When,  therefore,  no  affidavit  is  made  or  that  which  is 
made,  does  not  present  a  legal  foundation  for  the  issuing 
of  the  writ,  the  writ  and  all  proceedings  under  it,  are  coram 
nonjudice  and  void,  unless  the  defect  be  waived  by  the  act 
of  the  defendant,  or  is  by  statute  amendable,  and  be 
amended."  (SmUh  v.  Liice,  14  Wend.  237;  18  Id.  611; 
21  lb.  672;. 4  Hill  598;  7  lb.  187.) 

"  If  there  is  no  statutory  authority  for  amending  an  affi- 
davit, the  court  has  no  power  to  allow  such  an  amendment." 
(26  Georgia,  577;  28  lb.  27.)  ' 

The  constitution  of  this  state,  art.  1,  sec.  19,  provides, 
"  There  shall  be  no  imprisonment  for  debt,  except  in  cases 
of  fraud  or  absconding  debtors."  Section  106  of  the  code, 
provides  that  a  defendant  may  be  arrested  in  certain  cases, 
there  specified,  and  section  107  provides  that  the  plaintiff 
shall  be  entitled  to  a  writ  of  arrest  when  he  shall  make  and 
file  ''an  affidavit,  that  the  plaintiff  has  a  sufficient  cause  of 
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action  therein,  and  that  the  case  is  one  of  those  mentioned 
in  section  106." 

Affidavits  that  are  the  basis  of  statutory  jurisdiction,  mnst 
either  "follow  the  language  of  the  statute,"  or  state  such 
facts  as  to  show  that  the  case  is  clearly  within  the  intent 
and  meaning  of  the  statute.  It  is  not  contended  that  it 
would  be  sufficient  to  insert  in  the  affidavit  the  language  of 
section  107.  "  That  the  case  is  one  of  those  mentioned  in 
section  106." 

The  1st,  4th  and  5th  subdivisions  of  section  106,  are  all 
that  it  is  necessary  to  refer  to  in  this  connection.  They 
provide  that  the  defendant  may  be  arrested : 

1st.  '^  When  he  is  a  non-resident  of  this  state,  or  is 
about  to  remove  therefrom." 

4th.  *'  When  the  defei^dant  has  been  guilty  of  a  fraud  in 
contracting  the  debt,"  *  *  *  "  or  in  concealing  or  dis- 
posing of  the  property,"  etc. 

5th.  "When  the  defendant  has  removed  or  disposed  of 
his  property,  or  is  about  to  do  so  with  hitent  to  defraud 
his  creditors." 

The  fourth  and  fifth  subdivisions  are  referred  to,  to 
render  it  obvious  that  the  allegations  of  the  affidavit  do  not 
show  a  case  within  these  subdivisions. 

It  was  argued  that  if  the  affidavit  did  not  show  a  case  of 
an  absconding  debtor,  it  did  show  fraud.  A  conclusive 
answer  to  that  position  is  that  subdivisions  2,  4  and  5  spe- 
cifically point  out  the  kinds  and  instances  of  fraud  that  will 
justify  an  arrest;  and  there  ean  be  no  pretense  that  the  affi- 
davit shows  a  case  within  either  of  those  subdivisions. 
The  constitutional  provision  is  negative  in  its  character,  and 
has  only  a  restrictive  effect.  It  will  not  of  its  own  force 
and  without  legislation,  authorize  an  arrest  in  any  case. 
The  legislature  having  definitely  provided  in  what  cases  and 
in  what  transactions  the  fraud  shall  be  ground  for  an  arrest, 
the  authority  to  arrest  for  fraud  is  limited  to  the  kinds  or 
classes  of  fraud  which  the  legislature  has  designated.  The 
fraudulent  intent  mentioned  in  the  affidavit  does  not  come 
within  any  of  the  specifications  of  fraud  pointed  out  in  sec- 
tion 106.     The  remaining  question  is  whether  the  affidavit 
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shows  a  case  of  an  ^'abacanding  debtor '^  within  the  meaning 
of  the  constitution,  and  within  the  meaning  of  that  part  of 
the  first  subdivision  of  section  106,  which  provides  that  a 
defendant  may  be  arrested  when  he  ^4s  not  a  resident  of 
this  state  or  is  about  to  remove  therefrom."  The  words 
"about  to  remove  therefrom"  are  to  be  construed  with 
reference  to  the  subject  matter,  and  with  reference  to  the 
constitutional  restriction.  If  the  language  will  admit  of  a 
construction  consistent  with  the  constitution,  such  should 
be  given,  rather  than  a  construction  that  would  conflict  with 
the  constitution,  and  thus  defeat  the  intent  of  the  legislature 
by  rendering  their  acts  void. 

The  construction,  to  be  consistent  with  the  constitution, 
must  include  the  idea  of  "absconding."  Any  "removal' 
that  is  neither  fraudulent  nor  an  absconding,  could  not 
under  the  constitution  be  made  a  cause  of  arrest.  The  act 
expressly  names  as  cause  of  arrest,  removal  of.  property  with 
intent  to  defraud  creditors;  and  by  omitting  to  mention 
the  removal  of  the  person  with  such  intent,  makes  the  con- 
clusion unavoidable  that  tiie  removal  of  the  person  with 
that  intent  is  not  of  itself  a  ground  of  arrest,  and  that  there 
must  be  an  absconding,  as  distinguished  from  any  other 
kind  of  fraud,  to  come  within  the  provisions  both  of  the  act 
and  of  the  constitution. 

Bouvier  defines  "abscond:"  "to  go  in  a  clandestine  man- 
ner out  of  the  jurisdiction  of  the  courts,  or  to  lie  concealed 
in  order  to  avoid  their  process;"  and  the  ordinary  accepta- 
tion of  the  term  includes  an  idea  of  secrecy.  We  must 
treat  subdivision  1  of  section  106  as  unconstitutional  and 
void,  or  it  must  be  held  that  the  "removal"  that  author- 
izes an  arrest  is  something  more  than  a  mere  leaving  of  the 
state  in  an  open  and  public  manner,  or  in  the  ordinaiy 
course  of  the  defendant's  business  as  an  officer  or  seaman 
on  board  a  vessel  in  which  he  has  been  habitually  employed. 
The  affidavit  must  be  couched  in  the  very  words  of  the  stat- 
ute, or  it  must  expressly  show  that  the  case  is  within  the 
true  intent  and  meaning  of  the  act.  It  is  not  always  the 
case  that  an  affidavit  following  the  words  of  the  statute  is 
sufficient,  and  it  is  not  before  me  for  determination  whether 
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that  would  be  sufficient  under  subdivision  1  of  section  106 
of  the  code.  The  affidavit  in  this  case  does  not  attempt  to 
follow  the  language  of  the  statute,  nor  does  it  state  facts 
that  show  that  the  defendant  had  absconded,  or  was  about 
to  abscond,  or  was  an  absconding  debtor;  nor  that  he  was 
guilty  of,  or  about  to  commit  any  one  of.  the  kinds  df  fraud 
particularly  specified  in  the  statute  as  cause  for  arrest. 

Until  an  affidavit  is  filed  justifying  an  arrest,  a  magistrate 
has  no  jurisdiction  to  make  the  order  or  issue  the  warrant, 
and  the  proceeding,  if  any  be  had,  is  not  voidable,  but 
void.  It  is  upon  this  ground  alone  that  I  feel  justified  in 
passing  ultimately  upon  the  application  for  a  discharge, 
when  the  record  does  not  disclose  that  an  application  was 
first  made  to  the  magistrate  whose  proceedings  are  called 
in  question.  But  in  this  case  the  affidavit  is  insuflicient 
and  the  court  had  no  jurisdiction  to  issue  the  warrant  or 
commitment.  The  petitioner  is  therefore  entitled  to  be 
discharged  from  custody. 


23    99  Circuit  Court  for  Multnomah  County,  June  Term,  1870. 


EDWARD  KAHN  v,  LEWIS  LOVE. 

Neglioencb. — Where  an  occupant  of  a  building  sues  the  owner  for  damages 
for  an  injury  to  the  plaintiff's  person,  caused  by  the  unsafe  condition 
of  the  building,  he  must  show  that  the  unsafe  condition  of  the  building 
is  not  the  fault  of  the  plaintiff. 

Landlord  and  Tenant — Repaibs. — ^A  tenant  has  no  remedy  against  a  land 
lord  for  suffering  premises  to  be  out  of  repair,  unless  the  landlord  has 
agreed  to  repair. 

The  case  is  presented  upon  demurrer  to  the  complaint. 
The  facts  alleged  are,  substantially,  that  the  defendant, 
being  owner  of  certain  premises  in  the  city  of  Portland, 
leased  the  building  to  the  plaintiff  and  his  two  brothers ; 
that  a  framed  awning,  attached  to  and  part  of  the  building, 
extending  over  a  sidewalk  of  the  public  street,  was  badly 
constructed  and  insufficient,  unsafe  and  dangerous  to  the 
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occupants  of  said  building  and  to  persons  using  the  side- 
walk ;  that  the  plaintiff,  being  ordered  by  the  street  com- 
missioner to  remove  the  snow  from  the  awning,  went  upon 
it,  without  negligence  or  fault,  and  with  care  and  caution ; 
but  from  the  insufficiency  and  defects  aforesaid,  it  broke, 
causing  the  plaintiff  to  fall  and  to  be  greatly  injured.  The 
plaintiff  lays  his  damages  at  125,000. 

Caples  &  Moreland,  for  the  plaintiff. 

Logan,  ShcUtuck  &  KUlan,  for  the  defendant. 

Upton,  J.  The  complaint  is  silent  as  to  the  terms  of  the 
lease ;  it  contains  on  that  subject  but  the  single  allegation 
that  the  plaintiff  and  his  two*  brothers  "used  and  occupied 
the  same  as  tenants  of  the  said  Lewis  Love,  and  paid  him 
therefor  a  stated  sum  as  rent."  The  complaint  contains  the 
following  :  **By  the  laws  and  ordinances  of  the  city  of  Port- 
land it  was  made  the  duty  of  the  defendant  to  make  such 
repairs  as  might  be  necessary  for  the  safety  of  travelers  and 
persons  traveling  along  and  upon  said  street  in  front  of  said 
lot." 

It  is  not  to  be  presumed  that  the  lease  contained  any 
covenants  not  expressly  charged  in  the  complaint.  It  does 
not  clearly  appear  whether  or  not  the  defects  in  the  awning 
e:^sted  at  the  time  the  tenants  took  possession,  and  I  am 
not  aware  that  it  is  a  material  point  in  the  case. 

'*It  is  not  in  the  power  of  the  tenant  to  make  repairs  at 
the  expense  of  his  landlord  unless  there  be  a  special  agree- 
ment between  them  authorizing  him  to  do  this. 

"  The  tenant  takes  the  premises  for  better  or  for  worse, 
and  cannot  involve  the  landlord  in  expense  for  repairs  with- 
out his  consent."     (Mumford  y.  Broivn,  6  Cow.  475.) 

A  tenant  has  no  remedy  against  a  landlord  for  suffering 
premises  to  be  out  of  repair,  unless  the  landlord  has  agreed 
to  keep  it  in  repair.  Unless  there  be  an  express  agreement 
to  that  effect,  the  tenant,  whether  for  life,  for  years,  or  at 
will,  cannot  compel  him  to  repair.  (Howard  v.  Doolittle,  3 
Duer,  464.) 

For  aught  that  appears  in  the  complaint,  the  improper 
condition  may  have  been  the  fault  of  the  plaintiff. 
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The  statement  in  general  terms  that  the  plaintiff  exer- 
cised due  care  and  caution  on  that  particular  occasion  is  not 
sufficient.  The  plaintiff  in  an  action  for  damages  occasioned 
by  the  defendant's  negligence,  must  so  frame  his  complaint 
as  not  to  leave  an  inference  that  he  was  guilty  of  negligence 
that  contributed  to  the  injury;  and  tjje  facts  must  show 
affirmatively  that  the  injury  was  caused  by  the  negligence  of 
the  defendant. 

The  demurrer  is  sustained.  (1) 


CiECUiT  Court  for  Multnomah  County,  June  Teem,  1870. 
JACOB  KAMM  v.  J.  B.  HAEKER  and  ASA  HARKER. 

JoiNDEB  07  Pabtiks. — In  an  action  on  the  note  of  a  partnerBhip  firm  against 
two  defendants,  a  plea  in  abatement  by  one  of  the  defendants  that  his 
co-defendant  never  was  a  member  of  the  firm,  and  stating  the  names  of 
the  members  of  the  firm,  is  not  demurrable,  as  not  constituting  a  de- 
fense. 

Idem.— ^oiKT  Notb. — One  of  the  makers  of  A  joint  note  has  a  right  to  have 
the  other  makers  made  parties  to  the  action. 

Pabtnebship. — A  partnership  firm  does  not  have  the  power  to  sue  and  be 
sued;  that  power  is  in  the  individrnds  that  compose  the  firm. 

The  plaintiff  declared  against  the  defendants,  J.  B.  Har- 
ker  and  Asa  Harker,  upon  a  promissory  note  for  $5,000  and 
interest,  signed  ''J.  B.  Harker  &  Co.,"  and  alleged  that  the 
defendants  were  partners,  doing  business  under  the  firm 
name  of  J.  B.  Harker  &  Co.,   and  as  such  made  the  note. 

The  defendant,  J.  B.  Harker,  demurred  to  the  complaint 
as  not  stating  facts,  etc.,  but  by  leave  abandoned  the  de- 
murrer, and  filed  his  separate  answer,  stating: 

1st.  That  interest  had  been  paid  on  the  note  to  the 
amount  of  $823. 

2d.  That  Asa  Harker  never  was  a  member  of  the  firm  of 
J.  B.  Harker  &  Co. ;  but  that  the  firm  was  composed  of  J. 
B.  Harker,  B.  Welman  and  J.  M.  Peck,  when  the  note  was 

I.    The  plAintiff  amended  his  complBlnt.  and  the  case  being  tried  by  Jury,  the  de- 
fendant had  a  verdict. 
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made.  To  the  second  part,  or  defense,  of  this  answer,  the 
plaintiff  demurred  on  the  ground  that  it  does  not  state  facts 
constituting  a  defense. 

Logan  dk  ShaUuck,  for  the  plaintiff. 

Mitchell  &  Dolph^  for  the  defendant. 

By  the  Court,  (Upton.  J.)  This  demurrer  does  not  raise 
the  question  whether  a  plea  in  abatement  can  be  plead  at 
the  same  time  with  a  plea  in  bar  of  the  whole  or  a  part  of 
the  same  cause  of  action,  nor  was  that  objection  urged  on 
the  argument.  But  it  is  claimed  that,  because  it  is  alleged 
in  the  complaint  that  J.  B.  Harker,  who  is  admitted  to  be  a 
member  of  the  firm  that  executed  the  note,  '^  signed  the 
firm  name  to  the  note  in  his  own  hand,"  and  because  that 
allegation  is  not  denied,  he  is  personally  liable  for  the  whole 
amount  sued  for,  under  any  yiew  that  can  be  taken  of  the 
case;  and  that  being  himself  personally  boimd,  he  can  not 
set  up  a  defense  for  Asa  Harker.  That  the  said  J.  B.  Har- 
ker is  the  only  defendant  served,  and  the  action  should  pro- 
ceed as  if  he  alone  were  sued.  The  allegation  that  the  note 
is  signed  in  his  hand  writing  is  not  a  material  one.  No 
material  issue  can  be  formed  by  its  denial.  It  is  merely 
GTidence  tending  to  prove  that  he  is  one  of  the  makers  of 
the  note.  But  since  he  admits  that  he  is  a  member  of  the 
firm  that  made  the  note,  he  is  personally  liable  for  its  pay- 
ment; and  the  real  question  presented  by  the  demurrer  is, 
whether  one  of  several  maikers  of  a  joint  note,  when  sued 
alone,  can  compel  the  plaintiff  to  join  the  other  makers  as 
co-defendants.     That  was  his  right  at  common  law. 

The  code  provides  (sec.  36):  "Persons  severally  liable 
upon  the  same  obligation  or  instrument,  including  the  par- 
ties to  bills  of  exchange  and  promissory  notes,  may  all  or 
any  of  them  be  included  in  the  same  action  at  the  option  of 
the  plaintiff." 

Doubt  has  been  expressed  whether  the  framers  of  that 

section  did  not  intend  to  change  the  law  in  regard  to  bills 

and  notes,  so  as  to  give  the  payee  of  the  bill  or  note,  where 

the  parties  were  by  its  terms  only  jointly  liable,  an  option  to 

15 


210  Kamm  v.  Eabeeb. 


proceed  against  one  of  them  severally.  But  I  am  satisfied 
that  the  legislature  has  not  expressed  that  intention  bj  th^ 
words  employed,  and  that  such  qonstruction  ought  not  to 
be  given  to  the  statute.  The  language  used  does  not  indi- 
cate an  intention  to  change  the  rule  of  law  in  this  respect, 
and  to  treat  parties  as  if  they  had  contracted  jointly  and 
severally  when  they  express  in  their  contracts  that  they  only 
intend  to  bind  themselves  yotn^Jy. 

By  using  the  word  "severally"  in  the  statute,  a  purpose 
to  follow  the  rule  of  the  common  law  in  regard  to  joint  notes, 
is  indicated,  and  not  an  intention  to  give  the  plaintiff  the 
option  where  the  makers  are  only  jointly  liable. 

The  demurrer  must  be  overruled. 

It  was  by  leave  of  the  court,  that  the  defendant  answered 
over,  and  tixe  leave  was  obtained  without  an  exhibition  of  the 
proposed  answer.  Ordinarily,  after  a  demurrer  is  overruled, 
leave  should  not  be  granted  to  enable  a  defendant  to  set. 
up  a  defense,  that  does  not  go  to  the  merits  of  the  action. 
The  plaintiff  will  be  allowed  at  his  option,  to  amend  his 
complaint,  changing  the  names  of  the  parties  to  correspond 
with  what  is  alleged  in  the  answer,  if  he  desires  to  do  so. 

Asa  Harker  had  answered  separately,  setting  up  the  same 
facts  that  were  answered  by  J.  B.  Harker. 

The  plaintiff  replied  to  each  answer;  want  of  knowledge 
or  information  sufficient  to  form  a  belief,  putting  all  the 
allegations  as  to  the  firm  at  issue,  but  not  denying  the 
payment  of  $823  interest.  ^ 

A  jury  was  selected  and  sworn,  and  the  plaintiff  asked  the 
court  to  direct  the  jury  to  find  specially  upon  the  following 
questions: 

Was  Asa  Harker  a  member  of  the  firm  of  J.  B.  Harker  & 
Co.,  at  the  date  of  the  note  ? 

Were  B.  Welman  and  J.  M.  Peck  members  of  that  firm  at 
that  date  ? 

On  the  trial,  it  was  shown  conclusively  that  Asa  Harker 
was  not  a  partner  with  J.  B.  Harker,  at  the  date  of  the  note. 
It  was  shown  that  at  that  time,  there  was  a  firm  of  mer- 
chants, consisting  of  J.  B.  Harker,  B.  Welman  and  J.  M. 
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Peck,  commonly  called  "  Harker  &  Co.,"  and  having  that 
name  displayed  as  a  sign,  on  their  business  house  in  Port- 
land. But  it  was  also  shown  that  they  sometimes  called  the 
firm  name  "  J.  B.  Harker  &  Co.,"  and  so  wrote  the  name  in 
some  of  their  business  letters,  addressed  by  Webnan  and 
Peck  to  J.  B.  Harker. 

The  evidence  was  conflicting,  as  to  whether  the  business 
of  the  firm  was  such  as  to  give  a  partner  power  to  borrow 
money,  in  the  name  of  the  firm  (the  note  sued  upon,  being 
given  for  money  borrowed.)  After  the  close  of  the  evi- 
dence, the  defendant's  counsel  asked  that  if  the  jury  were 
instructed  to  find  a  special  verdict,  they  be  instructed  to 
find  ''  whether  or  not  the  defendants,  J.  B.  Harker  and  Asa 
Harker,  made  the  promissory  note  described  in  the  com- 
plaint.", Thereupon,  the  plaintiff  asked  leave  to  amend  his 
complaint  by  dismissing  the  case  as  to  Asa  Harker. 

The  defendant,  J.  B.  Harker,  objected,  on  the  ground 
tliat  the  complaint  alleged  a  joint  contract,  and  that  J.  B. 

Harker  could  not  be  sued  alone  upon  it. 

» 

E.  D.  Shaiiuck,  for  the  plaintiff.  Cited  sec.  36  of  the  code, 
claiming  the  right  to  proceed  against  J.  B.  Harker  alone, 
if  the  jury  find  that  Welman  and  Peck  were  not  partners, 
and  to  amend  so  as  to  make  them  defendants,  if  the  jury 
find  they  are  parties.  On  the  subject  of  amendment,  he 
cited  sections  94,  95  and  104  of  the  code. 

c7.  H,  Mitchell,  for  the  defendants,  claimed  that  having 
sued  a  firm,  the  proposed  amendment  would  not  be  within 
sec.  99,  but  would  '^  substantially  change  the  cause  of 
action." 

By  the  Court.  There  are  two  defenses  in  abatement 
of  the  action  set  up,  namely,  misjoinder  and  non-joinder, 
and  the  answer  also  alleges  part  payment,  which  is  in  bar, 
"but  no  objection  has  been  made  to  joining  these  defenses  in 
the  same  answer.  Is  it  expected  that  the  verdict  to  be 
rendered  will  be  followed  by  final  judgment,  or  only  a  judg- 
ment in  abatement  ? 


212  Mtebs  v.  Wabheb. 


Judge  ShaUuck,  for  the  plaintiff.  The  alleged  payment  of 
1823  is  not  denied,  but  we  admit  the  payment  as  alleged. 
The  action  is  against  the  firm,  and  if  the  jury  find  that  Wel- 
man  and  Peck  are  members,  their  names  can  be  inserted. 
If  they  are  not,  as  it  is  alleged  that  J.  B.  Harker  signed  the 
firm  name  to  the  note,  he  is  bound  personally,  whether  any 
other  person  is  bound  with  him  or  not. 

By  the  Court.  We  often  speak  of  a  partnership  firm  as 
being  the  party  plaintiff  or  defendant;  but  in  truth  a  part- 
nership does  not,  like  a  corporation,  possess  the  power  to 
sue  and  be  sued.  It  is  the  individuals  who  compose  the 
firm  that  can  sue,  and  they  only  are  the  persons  sued.  (1) 

I  have  doubts  whether  it  is  permissible,  where  the  com- 
plaint sets  up  a  joint  contract  made  by  two  or  more,  to  allow 
the  plaintiff  to  proceed  as  if  upon  an  individual  contract 
made  by  one  only.  In  order  to  amend  so  as  to  include 
Welman  and  Peck,  the  plaintiff  will  be  compelled  to  admit 
the  truth  of  the  plea  as  to  Welman  and  Peck,  in  which  case 
there  will  be  no  question  for  the  jury.  If,  however,  the 
plaintiff  deems  it  safe  to  amend  by  striking  out  the  name  of 
Asa  Harker,  he  has  permission  to  do  so,  and  the  defend- 
ant's objection  can  be  considered  a  motion  for  on  new  trial. 

The  plaintiff  withdrew  his  motion  and  submitted  to  a  non- 
suit. 


Circuit  Court  for  Clackamas  Countt,  at  Chambers,  August,  1870. 

JOHN  MYERS,    Appellant,   v.    ARTHUR  WARNER, 

Respondent. 


GoNTESTED  ELECTION. — Spbciaii  Pbooeedinos. — In  a  special  proceeding,  to 
contest  an  election,  nnder  sections  37  and  38  of  the  act  relating  to 
elections,  the  notice  is  the  commencement  of  the  proceeding,  and  the 
court  acquires  jurisdiction  by  its  seryice  and  return. 

1.    (Vantine  y.  Oran«,  1  Wend.  524.)    The  cod  tract  alleged  is  not  BOTenl,  bat  Is  Am 
Joint  oontnct  of  J.  B.  and  Asa  Harker.    (1  COiltty  PI.  42.) 
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JxTBiBOicnoK. — The  oourt  has  no  jurisdiction  to  hear  any  motion  in  the  case 

ontU  the  retom.  , 

KoTicB.—  A  notice  that  does  not  state  a  definite  time  for  the  hearing  is  of  no 

avaii. 
Idsm . — When  the  time  stated  is  '*  at  the  next  term  of  the  cirenit  oonrt  of 

said  county,  or  as  soon  as  said  judge  will  hear  the  samOi"  the  indefinite 

words  may  be  rejected  as  sorplnsage. 
JcTDOE  AT  Chambbbs.— The  purport  of  the  wordft  the  judge  "shall  make  all 

necessary  orders  for  the  trial  of  the  case  and  carrying  his  judgment  into 

effect,"  is  to  give  the  judge  at  chambers  power  to  do  whatever  the  court 

could  do  in  term  time. 
TixB  OF  Hbabino. — The  plaintiff  having  named  a  day  for  the  hearing,  his 

motion  for  an  earlier  day  was  denied. 

This  is  a  special  proceeding  under  the  statute,  to  contest 
an  election  to  the  office  of  sheriff  of  Clackamas  County. 
The  plaintiff  having  fixed  in  his  notice  a  time  for  the  trial, 
moves  for  an  order  setting  an  earlier  day  for  the  hearing  of 
the  cause.     The  facts  appear  in  the  opinion. 

KeUtf  &  Reed  and  Laming  Stout^  for  the  plaintiff. 

Johtison  dc  McCovm,  for  the  respondent. 

Upton,  J.  In  this  case  the  plaintiff  proceeds  under  the 
statute  found  on  page  707  of  the  code,  to  contest  the  elec- 
tion to  the  office  of  sheriff  of  Clackamas  County.  The  case 
is  brought  before  the  circuit  court,  at  chambers,  on  the. 
plaintiff's  motion  for  an  order  that  the  case  be  heard  at  an 
earlier  time  than  that  specified  in  the  notice. 

The  statute  b^  which  the  proceeding  is  authorized  is  as 
follows : 

Sec.  37.  ^' Any  person  wishing  to  contest  the  election  of 
any  person  to  any  county,  district  or  precinct  office,  may 
give  notice,  in  writing,  to  the  person  whose  election  he 
intends  to  contest,  that  his  election  will  be  contested,  stat- 
ing the  cause  of  such  contest  briefly,  within  thirty  days  from 
the  time  said  person  shall  claim  to  have  been  elated." 

Sec.  38.  '^Said  notice  shall  be  served  in  the  same  manner 
as  a  sunxmons,  ten  days  before  any  hearing  upon  such  con- 
test as  herein  provided  shall  take  place,  and  shall  state  the 
time  and  place  that  such  hearing  shall  be  had ;  upon  the 
return  of  such  notice  served,  to  the  county  clerk  of  such 
county,  he  shall  thereupon  enter  the  same  upon  his  issue 
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docket  as  an  appeal  case,  and  the  same  shall  be  heard  in  its 
order  by  the  court;  provided,  that  if  the  case  cannot  be 
determined  by  the  circuit  court,  in  term  time,  within  one 
month  after  the  termination  of  such  election,  the  judge  of 
the  circuit  court  may  hear  and  determine  the  same  at  cham- 
bers, as  soon  thereafter  as  may  be  practicable,  and  shall 
make  all  necessary  orders  for  the  trial  of  the  case  and  car- 
rying his  judgment  into  effect ;  provided,  this  section  shall 
not  apply  to  precinct  officers." 

The  notice  by  which  this  proceeding  was  commenced 
states  the  time  and  place  of  hearing,  as  follows  : 

'*You  are  also  notified  that  the  above  matter  in  contest 
will  be  heard  before  Hon.  W.  W.  Upton,  at  the  court  house, 
in  Oregon  City,  in  said  Clackamas  County,  at  the  next  term 
of  the  circuit  court  for  said  county,  or  as  soon  as  said  judge 
will  hear  the  same,  as  provided  by  law  in  such  cases. 

''Dated  June  17,  1870." 

The  defendant  being  required  to  show  cause  why  the 
motion  should  not  be  granted,  claims  : 

First,  that  the  notice  is  defective  and  void,  because  it 
states  the  time  of  the  hearing  in  the  alternative. 

And  secondly,  that  the  defendant  cannot  be  required  to 
appear  and  try  the  cause  at  a  time  earlier  than  that  specified 
in  the  notice. 

The  notice  is  the  commencement  of  the  proceeding.  It  is 
in  the  nature  of  original  process,  and  the  court  acquires 
jurisdiction  by  its  services  and  return. 

This  being  a  special  proceeding  in  which  the  court  ac- 
quires jurisdiction  in  a  mode  specially  pointed  out  by  the 
statute,  and  not  by  the  ordinary  process  of  the  court,  the 
mode  so  prescribed  must  of  course  be  strictly  pursued,  or 
the  proceeding  is  void. 

Hence,  a^  notice  that  does  not  state  a  definite  time  for  the 
hearing  is  of  no  avail,  it  being  one  of  the  requisites  of  the 
notice  that  it  should  ''  state  the  time  and  place." 

If  a  notice  of  proceeding  of  this  kind  should  state  that  the 
contest  would  be  heard  upon  one  or  the  other  of  two  desig- 
nated days,  the  notice  would  be  fatally  defective.  But 
where  a  definite  day  is  named,  and  an  indefinite  alternative 
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is  also  referred  to,  for  instance,  by  adding  ''or  as  soon 
thereafter  as  the  same  can  be  heard,"  the  indefinite  words 
are  often  rejected  as  surplusage. 

If  in  this  notice  the  indefinite  words  are  rejected  as  sur- 
plusage, the  time  stated  is  ''at  the  next  term  of  the  circuit 
court  for  said  county,"  and  may  be  construed  to  mean  the 
next  term  appointed  by  statute.  If  the  notice  is  so  con- 
strued, the  time  is  named  with  sufficient  certainiy,  and  the 
first  objection  is  obviated. 

But  the  second  objection  presents  a  more  serious  obstacle 
to  the  proposed  order. 

It  was  argued  that  the  language  of  the  statute  which  gives 
the  judge  at  chambers  power  to  "  make  all  necessary  orders 
for  the  trial  of  the  cause  and  carrying  its  judgment  into 
effect,"  is  sufficiently  comprehensive  to  include  this  order. 

I  am  satisfied  that  the  purpose  of  that  clause  is  to  give  to 
the  judge  at  chambers  power  to  do  whatever  the  court  could 
do  in  term  time.  By  the  terms  of  this  clause  power  is  conferred 
on  the  judge  and  not  on  the  court.  It  authorizes  only  orders 
necessary  for  the  trial  of  the  cause,  or  for  carrying  the  judg- 
ment into  effect.  That  is,  such  orders  as  the  court  could 
make  if  in  session,  because  a  court  having  power  to  try  a 
cause  may  make  all  orders  necessary  for  the  trial.  The 
context  also  indicates  this  purpose. 

It  would  be  a  forced  construction  to  hold  that  the  legis- 
lature intended,  by  this  language,  to  confer  on  the  judge 
power  to  do  what  it  would  not  be  proper  for  the  court 
to  do  if  in  session. 

The  real  question  is  whether  the  court,  or  the  judge  act- 
ing in  place  of  the  court,  can  require  the  defendant  to  ap- 
pear and  try  the  cause  at  a  time  earlier  than  that  stated  in 
the  notice. 

I  am  not  aware  of  any  case  under  the  statute  in  which  a 

similar  question  has  arisen. 

Bef erence  has.  been  made  to  the  cases  tried  in  Clackamas 
County  in  1868,  but  this  question  did  not  arise  in  either  of 
those  cases. 

In  one  or  more  of  those  cases,  and  also  in  this  case,  ap- 
plication was  made  before  any  notice  was  served,  to  the 
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circuit  judge,  to  have  a  time  Bet  for  the  hearing.  Both  in  the 
cases  tried  in  1868  and  in  this  case,  the  judge  declined  to 
make  any  order  before  the  notice  was  served^  on  the  ground 
that  the  court  has  no  jurisdiction  of  the  cause,  and  the  judge 
has  no  power  to  make  any  order  in  such  a  case  until  the 
time  of  the  hearing  is  appointed  by  the  plaintiff,  and  stated 
in  the  notice  and  the  notice  served.  In  this  case,  and  in 
those  cases  also,  the  judge  expressed  to  the  counsel  for  the 
plaintiff  making  the  application,  that  he  was  willing  to 
attend  at  Clackamas  County  and  hear  the  cause  as  soon  as 
the  jury  cases  then  pending  at  the  June  term  of  the  court  in 
Multnomah  County  should  be  disposed  of. 

In  the  cases  tried  in  1868,  the  plaintiffs  named  the  6ih  of 
July  for  the  hearing,  but  the  jury  cases  in  Multnomah  not 
being  concluded  at  that  time,  the  hearing  was  continued  until 
the  16th  of  July,  at  which  time  the  trial  was  brought  on. 

This  case  differs  from  those  above  referred  to  in  this  par- 
ticular ;  in  those  cases  each  of  the  plaintiffs,  in  his  notice, 
named  an  early  day  for  the  hearing,  and  the  time  of  the 
hearing  was  postponed ;  in  this  case,  the  plaintiff,  in  his 
notice,  named,  as  the  time  for  the  hearing,  ike  next  terra  of 
the  court  (that  being  the  fourth  Monday  in  October),  and  it 
is  now  proposed  to  take  the  case  up  for  trial  at  an  earlier 
day. 

It  was  a  first  impression  that  this  difficulty  might  be 
obviated  by  calling  a  special  term,  inasmuch  as  the  notice 
named  ''the  n6xt  term"  as  the  time  for  the  hearing;  but  it 
it  is  a  fatal  objection  to  that  solution,  that  unless  the  notice 
is  construed  to  name  a  known  and  certain  time,  the  notice 
will  be  void  for  uncertainty.  It  must  be  construed  as  refer- 
ring to  the  term  already  appointed,  or  it  is  insufficient  as  a 
notice. 

One  of  the  controverted  points  in  this  connection  is  the 
construction  of  the  word  "thereafter"  in  the  proviso  above 
quoted.  If  it  refers  to  the  period,  one  month  after  the  elec- 
tion, as  is  claimed  by  the  plaintiff,  it  does  not  follow  that  if 
the  plaintiff  names  a  day  of  hearing  later  than  that  moved 
for,  the  case  can  be  taken  up  before  the  time  appointed  by 
himself.     If  that  is  the  proper  construction  of  the  statute,  I 
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think  the  act  of  appointing  a  later  day  is  a  waiver  of  any 
claim  to  an  earlier  hearing.  It  is  not  very  clear  whether 
the  statute  is  to  be  construed  to  mean,  after  that  period,  or 
after  the  time  stated  for  the  hearing,  or  after  a  term  of  the 
court.  Under  either  construction,  to  order  an  earlier  day 
^would  be  inconsistent  with  that  part  of  the  statute  which 
requires  the  original  notice  to  state  the  time.  It  would  of 
course  necessitate  a  new  notice  of  the  time,  and  yet  it  is 
necessary  to  the  jurisdiction,  that  the  time  of  the  hearing 
should  be  stated  in  the  original  notice.  This  is  a  different 
proposition  from  that  of  continuing  a  cause. 

The  language  of  the  proviso  is  sufficient,  I  think,  to  au- 
thorize the  judge,  if  the  case  cannot  be  heard  in  term  time 
within  a  month,  to  hear  it  as  well  after  the  day  named  in 
the  notice  as  on  that  day.  But  it  is  at  least  very  doubtful 
whether  the  court  or  judge  is  authorized  to  compel  the  de- 
fendant to  appear  before  the  time  stated  in  the  notice. 

No  authority  was  cited  on  the  argument  presenting  a  case 
where  such  an  order  has  been  made,  and,  after  considerable 
search,  I  am  unable  to  find  a  case  where  a  defendant  has 
been  required  to  appear  at  an  earlier  day  than  that  named 
in  the  original  process  or  notice  served  upon  him. 

The  notice  is  in  the  nature  of  a  summons.  The  plaintiff 
need  not  return  it  or  file  it  with  the  clerk  until  the  day 
named  for  the  hearing,  and  the  court  has  no  jurisdiction  of 
the  case  for  any  purpose  until  it  is  filed  with  the  clerk. 

I  cannot  think  that  the  statute  is  intended  to  authorize  a 
party  to  name  the  day  of  hearing,  and  afterwards  have  an 
exclusive  right  to  move  for  an  earlier  day.  Until  the  plaint- 
iff chooses  to  return  the  notice,  the  defendant  cannot  be 
lieard  on  such  a  motion,  for  the  court  has  no  jurisdiction  to 
bear  any  motion  in  the  case  until  the  return. 

It  seems  to  me  an  unreasonable  construction,  and  one 
not  warranted  by  the  language  of  the  statute,  to  hold 
that  the  party  who  is  required  to  name  the  time  of  the  hear- 
ing in  his  original  notice  can,  without  any  new  cause  shown, 
bave  an  order  naming  another  and  earUer  time. 

The  motion*  should  be  denied. 
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CntcuiT  Court  for  Clackamas  County. — At  Chambers,  August, 

1870. 

AKTHUR   WARNER,    Petitioner,    v.   JOHN    MYERS, 

Respondent. 

Mamdamub. — The  office  of  a  writ  of  man  damns  was  the  same  at  common  Uw 
as  it  is  now  declared  by  the  code,  and  it  cannot  be  used  as  a  means  to 
determine  ultimate  right  to  an  office. 

Idbm.— An  answer  denying  the  legality  of  the  election  of  the  petitioner  to 
an  office  which  he  holds  "^1  not  abate  the  writ. 

CxBTiFiCATK  OF  ELECTION. — The  Certificate  of  a  board  of  canvassers  of  elec- 
tion returns  is  the  record  of  what  was  decided,  and  it  is  the  legitimate 
evidence  of  the  decision. 

Decisions — When  Bindinq. — ^When  a  tribnnal  or  board,  no  matter  how 
inferior  its  jnrisdiction  or  limited  its  power,  proceeds  within  its  jurisdic- 
tion, and  determines  a  matter  which  it  is  authorized  by  law  to  decide, 
its  decision,  even  if  erroneous,  is  binding  until  it  is  reversed. 

Appeal — Its  Effect  on  the  Decision. — The  fact  that  an  appeal  has  been 
taken  does  not  affect  the  conclusive  nature  of  the  decision  while  it  re- 
mains unreversed. 

Idem — Flbadinq. — The  petitioner  having  plead  the  decision  of  the  can- 
vassers iq  his  favor,  and  that  he  was  in  possession  of  the  office,  an 
.  answer  declaring  that  a  majority  of  the  legal  votes  were  cast  for  the 
defendant,  was  struck  out  on  motion. 

Pleauing. — ^An  answer  declaring  that  a  contest  was  pending  to  determine 
the  legality  of  the  election  was  also  strupk  out. 

Bhebiff. — When  a  former  sheriff  is  served  with  a  certificate,  in  pursuance 
of  section  983  of  the  code,  his  powers  cease,  and  a  contest  pending  does 
not  stay  the  effect  of  serving  the  certificate. 

Johnson  &  McCown,  for  the  petitioner. 

Lansing  Stout  and  S,  HiuHat,  for  the  respondent. 

Upon  filing  the  petition  for  a  mandamus  in  this  case,  it 
was  ordered  that  the  defendant  show  cause  why  a  writ  should 
not  issue.  At  the  time  appointed,  the  parties  appeared  be- 
fore the  judge  at  chambers,  and  the  defendant  filed  an 
answer  to  the  petition.  The  judge  being  of  opinion  that  the 
petition  should  specifically  state  what  property  and  prison- 
ers were  withheld  or  retained  by  the  defendant,  the  petition 
was  amended  in  that  particular,  and  the  defendant  filed  his 
answer  as  before.  After  argument,  an  alternative  writ  was 
allowed. 
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Tlie  facts  aUeged  in  the  petition  and  writ  are  substantially: 
That  Aiiiier  Warner,  the  petitioner,  was  duly  elected  sheriff 
of  the  county  of  Clackamas,  on  the  sixth  day  of  June,  1870; 
that  prior  to  the  thirtieth  day  of  June,  1870,  he  was  qual- 
ified as  such  sheriff,  and  has  since  entered  upon  the  duties 
of  said  office.  That  the  defendant,  John  Myers,  was  the 
acting  sheriff  of  said  county,  prior  to  the  election  and  qual- 
ification of  said  petitioner.  That  said  petitioner  having 
been  elected  as  aforesaid,  and  having  qualified  as  such 
sheriff,  the  county  clerk  of  said  county  of  Clackamas,  on  the 
second  day  of  June,  1870,  made  and  gave  to  said  petitioner 
a  certificate  of  that  fact,  and  that  both  on  said  second,  and 
on  the  fifth  of  July,  1870,  he  served  said  certificate  on  said 
defendant;  that  more  than  one  day  had  elapsed  since  such 
service,  and  that  the  defendant  had  refused  and  still  refuses 
to  deliver  to  said  petitioner  the  jail  of  the  county,  its  ap- 
purtenances, and  the  property  of  the  county  therein,  the 
prisoners  confined  herein"  and  the  process  designated  in 
the  petition.  The  petition  then  proceeds  to  enumerate 
the  property,  prisoners  and  process  retained  by  the  de- 
fendant. 

The  defendant's  answer,  which  was  first  made  to  the  peti- 
tion, and  was  afterwards  by  consent  used  as  an  answer  to 
the  writ,  omitting  the  formal  parts,  is  as  foll6ws: 

The  said  defendant  for  answer  to  the  petition  of  Arthur 
Warner,  plaintiff,  denies  that  on  the  sixth  day  of  June,  1870, 
said  Warner  was  duly  and  legally  elected  sheriff  of  Clack- 
amas County.  But  on  the  contrary,  this  defendant  avers 
that  on  the  sixth  day  of  June,  1870,  a  majority  of  all  the 
legal  votes  cast  at  the  general  election  held  in  said  county 
of  Clackamas,  were  given  for  him,  the  said  defendant,  for 
the  said  office  of  sheriff  and  he  was  then  duly  and  lawfully 
elected  such  sheriff. 

Defendant  denies  that  said  plaintiff,  since  the  election  and 
prior  to  the  thirtieth  of  June,  1870,  was  duly  qualified,  and 
that  he  has  since  then  legally  entered  upon  the  discharge  of 
his  duties  as  sheriff  as  aforesaid.  And  for  a  further  answer 
to  the  petition  of  plaintiff,  the  defendant  says  that  there  is 
now  pending  in  the  said  circuit  court  a  proceeding  wherein 
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this  defendant  contests  the  right  of  the  said  plaintiff,  Arthur 
Warner,  to  hold  the  said  office  of  Sheriff  of  Clackamas 
County. 

The  petitioner  moyed  to  strike  from  the  answer  the  parts 
relating  to  the  defendant's  reoeiying  a  majority  of  the  legal 
Yotes  and  being  lawfully  elected,  and  that  in  relation  to  a 
contest  pending. 

The  motion  waa  granted,  and  the  plaintiff  offered  in  evi- 
dence the  certificate  of  election  issued  to  him  upon  the 
canvass  of  the  votes;  his  oath  of  pffice  endorsed  on  the  cer- 
tificate and  the  endorsement  thereon,  his  official  undertak- 
ing, with  affidavits  of  justification  of  sureties,  and  its  en- 
dorsement of  approval  and  of  the  filing;  and  the  certificate 
of  the  clerk  of  the  couniy  of  his  having  qualified  after  his 
election.  He  also  proved  by  his  own  oath  that  he  had  been 
acting  in  the  capacity  of  sheriff  of  the  county  from  the  fifth 
of  July  to  the  present  time,  and  rested  his  case.  The  de- 
fendant proved  that  he  (the  defendant)  had  been  in  posses- 
sion of  the  county  jail  continuously  during  the  year  past, 
and  rested, 

Johnson  &  McCown,  for  the  petitioner. 

Kelly  dk  Reed  and  Lansing  Stout,  for  the  defendant. 

Upton,  J.  The  petitioner's  right  to  a  peremptory  man- 
damus in  this  case,  depends  upon  the  question  of  law 
whether  an  incumbent  of  the  sheriff's  office  can  prolong  his 
term,  or  entitle  himself  to  hold  over  beyond  the  two  years 
fixed  by  law,  by  giving  a  notice,  as  provided  on  page  707  of 
the  general  laws,  that  the  election  wiU  be  contested. 

This  question  is  clearly  settled  by  legislative  acts,  which 
will  be  referred  to  hereafter. 

It  may  be  well  before  examining  the  provisions  of  statijte 
that  define  the  rights  and  duties  of  these  parties,  to  consider 
what  is  the  office  of  the  writ  of  mandamus,  and  to  notice 
the  question  of  practice  presented  by  the  motion  to  strike 
out  part  of  the  answer. 

The  office  of  this  writ  at  common  law  was  precisely  what 
it  is  now  decked  to  be  by  our  code.    (3  Black.  Com.  110 ; 
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1  Tiff.  114;  6  Ba.  Ab.  418;  et  aeq.)  It  is  "  to  compel  the  per- 
formance of  an  act  which  the  law  speciallj  enjoins  as  a  duty 
resnlting  from  an  ofiSce,  trust  or  station."  (Code,  sec.  583, 
p.  297.) 

That  this  proceeding  cannot  be  nsed  as  a  means  of  deter- 
mming  the  ultimate  right  to  the  office,  is  settled  by  author- 
ity and  is  conceded  to  be  law,  by  both  the  petitioner  and 
the  defendant. 

In  proceedings  by  writ  of  mandamus,  it  is  often  necessary 
to  determine  as  a  question  of  fact  whether  or  not  a  particular 
person  is  in  the  actual  possession  of  an  office,  or  in  other 
words,  whether  he  is  exercising  its  functions;  but  this  is  a 
matter  entirely  different  from  determining  whether  such 
person  is  entitled  to  the  office. 

So  too  it  may,  be  and  frequently  is  necessary  to  determine 
whether  or  not  a  particular  person  is  an  officer  de  facto;  try- 
ing that  question  is  not  a  trial  of  the  right  to  the  office  in 
any  sense  that  makes  it  necessary  to  resort  to  quo  warranto. 

After  a  person  has  been  declared  elected  by  a  competent 
tribunal,  it  may  still  be  necessary,  upon  mandamus,  to  de- 
termine as  a  preliminary  or  collateral  question  whether  he 
has  been  so  declared.  His  right  to  sue  may  depend  upon  it. 
In  such  case,  admitting  proof  of  the  fact  is  not  such  a  trial  of 
the  right  to  the  office  as  would  compel  a  proceeding  in  the  na- 
ture of  quo  warranto.  The  decision  declaring  him  elected, 
then  offered  in  evidence,  may  have  been  made  in  a  proceed- 
ing in  the  nature  of  quo  warranto,  previously  tried  and 
determined.  It  would  "he  absurd  to  hold  that  in  every 
future  proceeding  where  the  petitioner  alleges  that  he  holds 
the  office  and  the  allegation  is  denied,  the  issue  presented  is 
such  that  it  cannot  be  tried  except  by  a  similar  proceeding 
by  quo  warranto. 

Those  parts  of  the  answer  included  in  the  motion  are  not 
pleadable  in  this  case,  unless  a  defendant  can  by  setting  up 
error  in  the  decision  of  the  canvassing  officers,  or  by  plead- 
ing that  there  is  a  contest  pending  to  try  the  title  to  the 
office,  either  change  the  character  of  this  proceeding  from 
mandamus  to  a  proceeding  in  the  nature  of  quo  warranto,  or 
abate  this  proceeding  until  it  shall  be  determined  who  is 
rightfully  entitled  to*the  office. 
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If  the  petitioner  is  entitled  to  this  writ  it  is  because  there 
is  now  a  duty  to  be  performed  which  the  law  has  enjoined, 
and  not  because  of  any  duties  that  may  hereafter  arise. 

If  one  who  has  a  good  cause  for  contest  can  prolong  his 
hold  on  the  office  by  giving  the  notice,  one  who  has  not 
ground  of  contest  can  do  the  same  thing.  It  can  never  be 
treated  as  a  thing  known,  whether  or  not  he  has  good  grounds 
for  contest,  until  the  contest  is  terminated.  The  mode  of 
conducting  the  contest  must  be  the  same  where  there  is  not 
sufficient  grounds,  as  where  the  claim  of  the  party  giving 
the  notice  is  meritorious. 

It  will  be  seen  by  provisions^of  statute  hereafter  quoted, 
that  the  act  or  duty  sought  to  be  enforced  by  this  proceed- 
ing does  not  depend  upon  the  ultimate  rights  involved  in 
the  answer. 

It  will  not  be  contended  that  a  defendant  can,  by  filing 
such  a  pleading,  change  the  character  of  this  proceeding  to 
a  proceeding  in  the  nature  of  quo  toarranio;  and  no  authority 
has  been  produced,  and  it  is  believed  none  can  be  found  for 
the  position  that  upon  filing  such  an  answer,  the  writ  should 
be  abated  or  dismissed. 

It  might  upon  the  same  reasoning  be  claimed  that  in  an 
action  of  forcible  entry  and  detainer,  in  which  the  title  to 
real  estate  can  not  be  a  material  issue  to  be  tried,  the  action 
must  be  dismissed  whenever  the  defendant  pleads  title  to 
the  premises  where  the  force  was  used.  The  law  and  the 
reason  for  the  rtde  of  practice  are  the  same  in  that  case  as 
in  the  case  under  consideration.  The  plea  is  irrelevant  be- 
cause neither  the  wrong  of  the  alleged  injury,  or  the  remedy, 
is  dependent  on  the  ultimate  right  of  either  pariy  to  the  office 
or  to  the  land  in  question. 

The  argument  in  favor  of  retaining  that  part  of  the  an- 
swer, when  distinctly  stated,  amounts  to  this :  The  decision 
of  the  board  of  canvassers  is  subject  to  review;  until  it  is 
reviewed,  it  is  impossible  to  know  whether  it  is  correct; 
until  it  is  known  to  be  correct,  no  court  has  power  to  com- 
pel the  former  incumbent  of  the  office  of  sheriff,  to  deliver 
to  the  present  incumbent,  the  jail  and  other  property  of  the 
county.    The  argument  overlooks  the  fact  that  it  was  the 
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duty  of  the  board  of  canyassers  to  decide  whether  or  not 
the  petitioner  was  duly  elected.  That  was  a  question  for 
that  board  to  decide,  according  to  its  judgment,  and  it  is 
not  in  the  power  of  the  circuit  court  to  direct  such  a  board 
what  decision  it  shall  make,  or  to  question  the  correctness 
of  its  decision  in  a  proceeding  by  mandamus.  (2  Denio 
192;  20  Wend.  658.) 

A  reference  to  the  various  statutory  provisions  touching 
the  merits  of  the  case,  will  also  show  conclusively  that  the 
matters  included  in  the  motion  are  not  material,  and  do  not 
constitute  a  defense  in  this  proceeding. 

The  statute  concerning  elections,  (Sec.  31,  Gen.  Laws,  p. 
705),  makes  it  the  duty  of  the  county  clerk,  when  the  votes 
are  canvassed,  '^to  make  out  a  certifilcato  of  election  io  each 
of  the  persons  having  the  highest  number  of  votes  for  mem- 
bers of  the  Legislative  Assembly,  couniy  and  precinct 
officers  respectively,  and  deliver  such  certificate  to  the  per- 
son entitled  to  it." 

By  section  9,  general  laws,  p.  823,  the  sheriff  "must 
qualify  by  filing  with  the  county  clerk  of  the  county  where- 
in he  is  elected,  his  certificate  of  election,  with  an  oath  of 
office  endorsed  thereon."  *  *  *  **  and  also  give  and  file 
the  undertaking  hereinafter  provided." 

By  section  983,  p.  393,  "  When  a  new  sheriff  is  elected 
or  appointed,  and  had  qualified,  the  county  clerk  shall  give 
him  a  certificate  of  that  fad  under  his  seal  of  office."  # 

""Whenever  thereafter,  the  new  sheriff  is  authorized  by 
slcUute  to  enter  upon  the  duties  of  the  office,  he  shall  serve 
Buch  certificate  upon  the  former  sheriff,  from  which  time  his 
powers  cease,  except  when  otherwise  specially  provided." 
By  section  984,  ''within  one  day  after  the  service  of  the 
certificate  upon  the  former  sheriff,  he  shall  deliver  to  his 
successor  the  jail  of  the  couniy,  with  its  appurtenances, 
and  the  property  of  the  county  therein." 

It  cannot  be  maintained  that  unless  the  decision  of  the 
board  of  canvassers  is  free  from  error,  its  decision  is  no 
decision,  or  that  it  may  be  disregarded  before  it  is  reviewed 
and  reversed  by  a  competent  tribunal. 

When  a  tribunal  or  board,  no  matter  how  inferior  its 
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jtuisdiotioii,  or  limited  its  power,  proceeds  within  its  juris- 
diction, and  determines  a  matter  which  it  is  authorized  by 
law  to  decide,  its  decision,  even  if  erroneous,  is  binding 
tmtil  it  is  reversed.  (Van  Wormer  v.  Aldermen  of  the  City  of 
Albany i  15  Wend.  262;  Morewood  v.  CorporcUion  of  New 
York,  6  How.  Pr.  386;  32  N.  T.  281;  29  How.  Pr.  281;  11 
Abbott  Pr.  9;  36  Barb.  308;  6  Barb.  479;  37  Barb.  620.) 

If  the  board  or  the  tribunal  is  required  by  law  to  decide, 
and  acting  within  its  jurisdiction,  it  proceeds  to  make  the 
decision,  that  decision  is  binding  until  reversed,  although 
the  board  or  court  erred  as  to  the  law  or  mistook  the  facts, 
or  misjudged  as  to  the  weight  of  evidence.  {Latarence  v. 
Houghton,  6  John,  128;  6  Hill,  114;  4  Kern,  329;  4  Seld. 
137:  32  N.  T.  281;  44  Barb.  321.) 

''The  fact  that  an  appeal  has  been  taken  does  not  affect 
the  conclusive  nature  of  the  decision  while  it  remains  un- 
reversed, (Sage  v.  Harpending,  49  Barb.  166;  34  How. 
Pr.  1). 

i  The  certificate  required  to  be  made  at  the  time  of  the 
canvass  is  the  record  of  what  was  then  decided,  and  it  is  the 
legitimate  evidence  of  the  decision. 

When  afterwards  the  clerk  was  called  upon  to  certify  to 
the  fact  that  the  new  sheriff  had  qualified,  if  he  had  the 
proofs  before  him,  the  act  of  certifying  was  a  duty  specially 
enjoined  by  law.  He  was  acting  within  the  scope  of  his 
^isdiction.  He  had  before  him  the  decision  of  the  board 
of  canvassers,  and  whatever  else  material  to  the  question 
there  was  on  file  in  his  ojBSce,  and  his  duty  required  him  to 
proceed  on  the  evidence  before  him.  It  cannot  be  main- 
tained that  his  certificate  was  no  certificate  in  case  there 
had  been  error  in  canvassing  the  vote. 

The  law  creates  a  board  of  canvassers,  with  full  power  to 
decide  upon  the  questions  presented.  The  county  clerk  is 
required  to  make  the  record  of  their  decision  by  certifying 
the  result.  This  certificate,  when  endorsed  with  the  oath 
of  office,  is  required  to  be  filed  with  the  county  clerk,  and 
becomes  a  part  of  the  files^of  that  office.  The  law  above 
quoted  specially  defines  what  is  * 'qualification,"  and  declares 
what  acts  shall  constitute  the  qualification  of  a  sheriff. 
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Wlien  the  county  clerk  has  made  the  certificate  of  the 
fact  of  qualification  which  the  law  compels  him  to  make, 
and  when  the  preceding  term  has  expired,  there  remains 
but  one  thing  to  be  done  to  cause  the  general  powers  of  the 
former  sheriff  to  cease.  That  is,  to  serve  tihie  certificate 
upon  him. 

Special  provisions  are  made  by  which  he  retains  power 
to  do  certain  acts ;  for  instance,  to  finish  the  execution  of 
process  partially  executed,  but  otherwise  his  powers  end  by 
operation  of  law.  By  force  of  the  statute,  when  such  a 
certificate  is  served  in  pursuance  of  the  statute,  a  legal  effect 
is  produced  in  the  very  act  of  service. 

It  will  not  alter  the  fact,  should  the  same  man  who  was 
the  former  sheriff,  afterwards  by  action  or  by  special  pro- 
ceeding in  pursuance  of  the  statute,  attack  the  decision  of 
the  canvassers  in  the  proper  tribunal  and  show  that  it  ought 
to  have  ^been  rendered  in  his  favor,  and  thus  obtain  a  de- 
cision in  his  favor  that  he  ought  to  have  been  declared 
elected.  He  will  thereupon  be  placed  in  office;  but  the 
proceedings  of  the  person  who  acted  in  the  interim  as 
sheriff  under  the  erroneous  certificate  will  be  valid  and 
binding.  The  powers  which  the  reinstated  sheriff  will 
thereafter  exercise  are  not  those  that  ceased  on  presentation 
of  the  certificate,  but  they  are  the  powers  with  which  he 
becomes  vested  by  virtue  of  his  re-election  and  qualification. 

By  operation  of  law  the  powers  of  the  one  person  ceased, 
and  another  person  became  sheriff  de/acto.  If  he  is  after- 
Tvards  ousted  by  the  judgment  of  the  court,  his  opponent 
takes  by  virtue  of  the  election,  and  not  by  his  right  to  hold 
over.. 

To  sustain  the  defendant's  position  it  is  necessary  to  dis- 
regard these  provisions  of  statute;  to  treat  the  certificate 
of  election  as  false  before  it  is  reviewed,  and  to  hold  in  the 
face  of,  and  in  opposition  to,  the  decision  of  the  board  cre- 
ated by  law  to  decide  the  question,  that  the  defendant's  suc- 
cessor is  not  elected  as  certified. 

Who  is  to  determine  that  the  certificate  is  false,  without 
a  trial  of  the  question  ? 

It  is  evident  from  the  language  of  these  statutes,  that  the 
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legislature  had  in  contemplation  the  confusion  which  would 
arise  if  the  former  sheriff  could  upon  any  pretext  disregard 
the  decision  of  the  board  of  canvassers,  and  remain  in  office 
during  a  pendency  of  a  contest  for  the  right  of  the  office. 

It  was  to  avoid  any  pretense  that  a  sheriff  could  hold  over 
beyond  his  term  on  a  claim  that  the  votes  were  not  correctly 
canvassed  by  the  constituted  authority,  that  it  is  provided 
that  upon  the  service  of  the  certificate  his  powers  cease.  It 
is  not  enacted  that  his  powers  shall  cease  if  the  election  is 
in  all  respects  legal,  or  if  the  votes  are  correctly  canvassed, 
or  if  no  appeal  be  taken,  or  after  the  appeal  is  determined; 
but  it  shall  cease  when  the  certificate  is  served. 

The  explicit  language  of  the  act  is  well  chosen  to  express 
in  the  most  positive  manner  that  there  shall  be  no  stay  of 
proceedings,  but  that  the  transfer  shall  be  immediately 
made. 

It  does  not  alter  the  case  that  the  former  sheriff  and  the 
one  who  proposes  to  contest  is  one  and  the  same  person. 

The  defendant  does  not  claim,  in  this  case,  as  his  own 
successor.  He  does  not  allege  that  he  has  qualified.  He 
bases  his  right  solely  on  being  the  prior  incumbent.  If  he" 
had  received  a  majority  of  the  votes,  and  obtained  the  cer- 
tificate of  election,  that  would  add  nothing  to  his  right  in 
the  office  until  he  qualified.  It  is  then  immaterial  to  the 
present  right  of  possession  whether  he  or  some  third  person 
is  the  contestant.  He  has  no  higher  right  of  possession  or 
of  holding  over,  than  he  would  have  if  some  other  person 
had  given  notice  of  a  contest.  If  the  defendant  can  hold 
over,  under  the  facts  here  presented,  it  is  because  the  peti- 
tioner was  not  elected,  and  not  because  the  defendant  was 
elected.  He  could  with  the  same  reason  hold  over  if  some 
other  person  was  the  contestant. 

The  same  reasoning  that  will  justify  this  defendant  in 
holding  over,  will  justify  the  former  sheriff  in  holding  over 
in  all  cases  where  there  is  a  contest,  until  it  shall  be  settled 
by  final  judgment  of  either  the  circuit  or  supreme  court 
which  of  the  contestants  is  entitled.  And  this  whether  the 
former  sheriff  is  a  party  to  the  contest  or  not. 

It  is  difficult  to  imagine  what  more  decisive  language  the 


Warner  v.  Myers.  227 


legislature  could  have  employed  to  express  the  intent  .that 
the  former  incumbent  should  not  hold  over  because  of  a 
contest. 

The  answer  in  this  case  does  not  deny  that  the  certificate 
mentioned  in  the  writ  was  issued  by  the  clerk,  and  it  does 
not  deny  its  service  upon  the  defendant.  It  contains  noth- 
ing from  which  it  can  be  concluded  that  the  canvassers  or 
clerk  lacked  jurisdiction  to  perform  the  acts  devolved  upon 
them.  The  denials  of  the  answer  are  a  denial  *'that  the 
plaintiff  was  duly  and  legally  elected  sheriff"  of,  etc.,  and  a 
denial  that  the  plaintiff  **was  duly  qualified,  and  that  he  has 
legally  entered  upon  the  discharge  of  his  duties  as  sheriff 
aforesaid." 

If  these  are  to  be  treated  as  presenting  issues  of  fact,  the 
first  issue  is  determined  by  the  certificate  of  the  board  of 
canvassers,  a  certified  copy  of  which  was  produced.  That 
he  was  duly  qualified  was  shown  not  only  by  the  certificate 
of  the  clerk,  but  by  the  production  of  the  certificate  of  elec- 
tion, and  the  petitioner's  oath  of  office  endorsed  thereon, 
"with  its  filings  and  endorsements  and  his  official  undertak- 
ing with  its  indorsements.  And  it  was  proved  that  the  pe- 
titioner was,  and  for  some  time  had  been,  the  acting  sheriff 
of  the  county.  If,  then,  the  certificate  of  election  issued 
tinder  section  31,  p.  705,  of  the  code,  can  be  read  in  evi- 
dence in  a  court  of  justice,  it  is  proved  that  the  petitioner 
was  elected  as  alleged. 

This  certificate,  until  the  decision  it  records  is  reversed, 
is  as  clearly  the  proper  evidence  of  the  decision,  as  is  the 
certificate  the  clerk  is  required  to  make  under  section  41 
of  the  same  act.  . 

No  provision  of  statute  has  been  referred  to,  that  directly 
or  by  implication  indicates  that  the  certificate  of  election  is 
inoperative  or  to  be  held  in  abeyance  in  case  of  a  contest. 
Yet  it  is  a  general  feature  of  our  statutes  that  whenever  a 
stay  of  proceedings  is  deemed  proper,  special  provision  is 
made  in  each  particular  case  pointing  out  a  mode  to  obtain 
such  stay.  On  the  other  hand,  the  special  provisions  to  the 
contrary  of  a  stay  of  proceedings  above  quoted,  are  made 
with  particular  reference  to  the  sheriff's  office  only. 
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If  the  statute  was  less  clear  on  this  point,  the  following 
considerations  would  be  of  great  force  to  indicate  that  the 
law^  should  be  as  the  legislature  has  already  seen  cause  to 
declare  it.  The  petitioner,  being  an  officer  de  facto,  cannot 
proceed  by  quo  warranto  against  the  defendant.  .  (Code,  sec. 
354.)  He,  and  through  him  the  public,  are  therefore  with- 
out a  remedy  if  he  cannot  proceed  by  mandamus. 

If  he  is  obliged  to  wait  for  his  contestant  to  proceed  by 
action  under  section  354,  the  contestant  can  choose  his  own 
time  for  commencing  the  action.  If  the  proceeding  is  to  be 
by  the  special  statute  for  contesting  elections,  found  on 
page  707  of  the  code,  the  holder  of  the  certificate  cannot 
reasonably  commence  it,  because  the  decision  is  already 
rendered  in  his  favor.  If  it  is  to  be  commenced  by  another, 
that  other  may  commence  it  by  simply  serving  a  notice, 
without  any  oath  or  affidavit  of  merits,  and  the  contestant 
seizing  the  notice  may  fix  his  own  time  for  the  hearing, 
putting  it  early  or  late  to  suit  his  own  convenience.  After 
the  trial  in  the  circuit  court,  an  appeal  lies  to  the  supreme 
court. 

If  such  a  contest  stays  proceedings  and  renders  the  cer- 
tificate of  election  of  no  effect  pending  the  contest,  it  will 
have  that  effect  when  the  contest  is  without  merits,  as  well 
as  when  the  contestant  is  in  the  right,  and,  as  is  above 
shown,  as  well  when  a  thii'd  party  contests  as  when  the  for- 
mer incumbent  is  the  contestant.  Such  a  system  would 
enable  the  former  incumbent,  by  serv^ing  a  notice  that  the 
election  would  be  contested,  or  by  procuring  another  to 
serve  such  notice,  to  exclude  his  successor  from  w^batever 
of  the  office  he  could  retain  in  his  possession  or  person- 
ally control,  to  the  embarrassment,  if  not  to  the  preventing 
of  the  execution  of  the  law,  and  to  the  subversion  of  order. 

Such  a  construction  of  the  statute  would  enable  the  former 
incumbent,  by  instituting  a  contest,  w^hether  in  person  or 
through  the  means  of  some  other  person  who  had  received 
voteSj^  to  prolong  his  hold  upon  the  office  far  into,  if  not 
through,  the  term  of  his  successor.  A  rule  which  would  to 
so  great  an  extent  subject  the  substantial  rights  of  the  pub- 
lic and  of  individuals  to  the  caprices  or  honest  errors  of 
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one  person,  would  present  an  anomaly  in  jurisprudence; 
and  it  is  contrary  to  the  express  provisions  of  the  statutes 
enacted  to  define  the  rights  and  duties  of  the  outgoing  and 
incoming  sheriff. 

A  peremptory  mandamus  should  be  allowed.* 


In  the  Circuit  Court  for  Wasco  County. — At  Chambers,  i  8  229| 
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July,  1870.  

JOHN  DARRAGH,  Pl.untiff,  r.  JAMES  M.  BIRD, 

Defendant,  f 

XIii£cnoN  Contest. — Pbkcinct. — An  elector  should  vote  for  county  officers 

only  in  the  precinct  where  he  resides. 
PAnDON. — A  pai'don  by  the  executive  does  not  restore  to  a  person  convicted 

of  felony  the  rights  of  an  elector.  X 
SfEsiDSxcE. — Every  person  must  have  some  fixed  place  of  residence,  or  must 

labor  under  a  disability  that  neither  the  law  nor  the  courts  can  relieve. 

The  mere  passing  in  and  out  of  a  precinct  will  not  establish  a  residence, 

although  the  person's  occupation  may  be  such  as  to  make  it  inconvenient 

to  vote  at  any  other  place,  or  if  he  has  no  fixed  place  of  residence. 
CHAIJ.KNGE. — Whenever  a  person  is  challenged  by  a  legal  voter,  unless  such 

challenge  is  withdrawn,  he  has  no  right,  unsworn,  to  vote;  nor  can  the 

judges  receive  such  vote. 
Closin'o  Poixs. — After  the  hour  for  closing  the  polls,  they  cannot  be  opened 

again. 
Kksidknce. — An  intention  to  remove  immediately  after  the  election  does  not 

amount  to  a  change  or  loss  of  residence;  there  must  be  a  union  of  act 

and  intention. 
BcTBDRN  OF  Pboop. — A  party  attacking  a  voter  who  has  voted  must  show  that 

he  is  disqualified. 
£mpi«ote£s  of  the  Government. — Although  residence  cannot  be  gained  or 

lost  by  reason  of  the  person's  presence  or  absence,  while  employed  in 

the  service  of  the  United  States,  yet  one  so  employed  may  change  his 

residence. 
^Rejected  Votes. — All  rejected  votes  should  appear  on  the  poll  book  in  the 

manner  prescribed  in  sec.  18,  p.  7U1,  of  the  compiled  laws. 
l^ATUBALiZATioN. — One  who  has  obtained  his  final  citizen  papers,  becomes  a 

voter  at  the  time  of  being  naturalized. 

• 

*  Affirmed  at  the  September  (erm  of  1870. 

t  By  BtipuUtion  the  case's  of  Woodt  v.  PiUfferald  and  Wingate;  Mays  v.  Fitzgerald  and 
WingaU,  and  McFarland  v.  HoUand,  were  submitted  on  the  same  evidence. 
t  Be  versed.    See  Wood  y.  Fitzgerald  ei  al.  poat. 
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Challbnok — Pboofs. — Judges  of  election  have  no  right  to  reject  votes  with- 
out any  evidence  that  they  are  illegal,  the  voter  not  being  challenged,  or 
having  taken  the  prescribed  oath.  If  they  desire  other  proofs  beyond  the 
voter's  Bwom  statement,  the  evidence  must  be  produced  at  the  time  he 
votes. 

Election  Contest — ^Will  of  Majoritt. — In  a  contest,  the  will  of  a  majority 
of  the  legal  voters,  as  expressed  by  their  votes,  must  be  carried  into 
effect. 

The  facts  appear  in  the  opinion  filed. 

Whitten,  J.     This  is  an  action  brought  to  contest  the 
election  of  the  defendant  to  the  office  of  sheriff  of  Wasco 
County,  Oregon ;  to  which  office  defendant  claims  to  have 
been  elected  at  a  general  election,  held  in  said  county  on 
the  sixth  day  of  June,  A.  d1  1870.     Plaintiff  claims  that  he 
received  a  greater  number  of  the  legal  votes  at  said  election, 
for  said  office,  than  did  the  defendant,  and  is   therefore 
entitled  to  said  office.    Plaintiff  alleges  that  J.  B.  Blanpied, 
J.  Liddy,  L.  Manning,  T.  H.  Williams,  W.  C.  Smith,  J.  S. 
Becky,  and  divers  other  persons,  whose  names  are  men- 
tioned in  plaintiff's  complaint,  voted  at  such  election  for  the 
defendant  for  the  office  of  sheriff  in  said  county,  and  that 
such  votes  were  illegal,  and  should  not  have  been  counted 
for  the  defendant;  that  said  persons  were  not,  at  the  date  of 
their  voting,  bona  Jide  residents  of  Wasco  County  or  the 
precincts  therein.     Plaintiff  further  alleges  that  at  the  time 
and  place  of  holding  said  election  in  said  county,  Peter 
Kuney,  B.  Graham,  Wm.  McKay,  and  divers  other  persons 
whose  names  are  set  forth  in  the  complaint  of  plaintiff,  were 
qualified  electors  of  Wasco  County,  and  legally  entitled,  ^o 
vote ;  that  said  persons  did  appear  at  the  polls  and  offer 
their  votes  for  this  plaintiff  for  said  office,  and  were  pre- 
vented from  voting  at  such  election  for  this  plaintiff,  through 
the  illegal  acts  of  the  judges  of  said  election.     Plaintiff 
claims  that  said  illegal  votes  as  received,   recorded  and 
counted  for  the  defendant,  should  not  have  been  counted 
for  him,  and  that  the  votes  which  were  offered  for  plaintiff, 
and  by  the  judges  of  election  rejected,  should  be  counted 
for  plaintiff;  and  that  if  the  illegal  votes  which  were  received 
were  deducted  from  the  whole  number  of  votes  which  de- 


Darragh  v.  Bird.  231 


f endant  received  for  said  office,  and  the  votes  "wliich  said 
judges  really  rejected  were  added  to  plaintiff's  vote  for  said 
office,  it  would  entitle  plaintiff  to  said  office.  Plaintiff 
claims  that  there  is  one  more  vote  counted  for  defendant 
than  should  have  been  counted,  and  there  is  one  vote  which 
should  have  been  counted  for  plaintiff  that  was  not  counted 
for  him. 

The  defendant,  for  answer,  denies  that  plaintiff  is  entitled 
to  said  office,  or  that  he  received  a  greater  number  of  the 
legal  votes  at  said  election  for  such  office  than  did  the  de- 
fendant. Defendant  admits  that  J.  B.  Blanpied,  J.  Liddy, 
T.  H.  Williams  and  others  voted  at  said  election  in  said 
county  for  him  for  said  office,  but  denies  that  said  votes 
were  illegal — denies  that  Peter  Euney,  William  McKay  and 
others  were  on  said  day  of  election  ^prevented  from  voting 
for  plaintiff  through  the  illegal  acts  of  the  judges  of  said 
election;  denies  that  such  persons  were  at  said  date  bona  fide 
residents  of  Wasco  County,  or  that  they  were  legally  entitled 
to  vote ;  denies  that  said  votes  so  offered  should  have  been 
recorded  and  counted  for  the  plaintiff.  Defendant  admits 
th^t  there  was  one  more  vote  counted  for  hiin  than  should 
have  been,  but  denies  that  there  was  one  less  counted  for 
plaintiff  than  should  have  been  counted ;  and,  for  a  fur- 
ther defense,  defendant  alleges  that  on  the  day  of  said  elec- 
tion in  said  county,  Jesse  Snooks,  "Ef.  Kinney,  Wm.  Kelly, 
Gustave  Hines,  and  divers  other  persons  named  in  defend- 
ant's answer,  voted  for  plaintiff  for  said  office,  and  that  said 
persons  were  not,  at  the  date  of  their  so  voting,  bona  fide 
residents  of  Wasco  County,  and  the  precincts  therein,  and 
that  such  votes  were  illegal  and  should  not  have  been 
counted  for  the  plaintiff.  Defendant  then  sets  up  some 
votes  w^hich  werri  rejected,  and  claims  that  such  vo,tes  would 
have  been  thrown  for  defendant  had  "they  not  been  rejected, 
and  that  they  should  be  counted  for  defendant.  To  this, 
plaintiff  replies,  making  a  complete  denial  of  all  the  affirma- 
tive allegations  set  up  in  the  answer. 

Having  thus  briefly  stated  the  issues  in  this  case,  they 
will  be  considered  in  the  following  order  : 

1st.     The  names  of  E.  Henderson,  E.  Kinney  and  M. 
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Meng — Kinney  voting  for  plaintiff,  the  other  two  for  de- 
fendant— are  submitted  on  an  agreed  statement.  Hender- 
son, it  i0  admitted,  was  a  resident  of  East  Dalles  precinct 
on  the  day  of  election,  and  that  he  voted  in  Sutton's  pre- 
cinct. Sec.  17  of  Article  II.  of  the  constitution  of  Oregon, 
declares  that  **all  qualified  electors  shall  vote  in  the  elec- 
tion precinct  in  the  county  where  they  may  reside,  for 
county  officers,"  etc.  Henderson's  residence  being  admitted 
to  be  in  East  Dalles  precinct  on  the  sixth  day  of  June,  that 
being  the  day  on  w^hich  the  election  was  held,  he  could  not 
have  legally  voted  in  any  other  precinct  for  county  officers, 
and  there  being  no  controversy  as  to  where  he  did  vote  on 
that  day,  his  vote  for  the  office  of  sheriff,  that  being  a 
county  office,  w^as  illegal  and  should  not  be  counted  for  the 
defendant.  E.  Kinney  voted  for  plaintiff  in  East  Dalles 
precinct  and  had  declared  his  intentions  to  become  a  citizen 
of  the  United  States  less  than  one  year  immediately  pre- 
ceding the  election.  By  reference  to  sec.  2,  Art.  II,  of  the 
constitution,  it  wall  be  seen  that  to  entitle  a  person  of  foreign 
birth  to  vote  at  an  election,  he  must  have  declared  his 
intention  to  become  a  citizen  of  the  United  States  one  year 
immediately  preceding  such  election,  conformably  to  the 
naturalization  law.  Kinney's  case  does  not  come  wdthin 
this  provision,  and  he  had  no  right  to  vote.  M.  Meng,  who 
voted  ior  defendant  in  East  Dalles  precinct,  is  a  person,  as 
appears  by  the  agreed  statement,  who  had  been  convicted 
of  the  crime  of  arsou,  and  had  been  an  inmate  of  the  peni- 
tentiary of  this  stiite,  and  had  been  pardoned  out  before 
the  expiration  of  his  sentence.  Sec.  14,  Article  V,  of  the 
constitution,  gives  to  the  governor  of  the  state  the  power  to 
grant  pardons  for  offenses  of  this  character.  There  can  be 
but  little  doubt  that  the  framers  of  the  constitution,  in  giv- 
ing this  power  to  the  gdvemor  of  the  state,  were  inclined  to 
be  as  merciful  toward  the  offender  as  w^ould  be  consistent 
with  public  policy  and  public  good.  I  cannot  conceive  it 
was  the  intention  of  those  men  to  ever  restore  a  person  who 
had  become  so  degenerate  as  to  permit  his  passion  to  influ- 
ence him  to  the  commission  of  a  crime  involving  both  Ids 
civil  and  political  condition  to  all  the  rights  and  privileges 


Darragh  v.  Bird.  233 


lie  previously  held  when  an  upright  man.  It  is  an  act  of 
mercy,  of  which  ncT  one  complains,  that  the  constitution 
empowers  the  executive  to  pardon,  to  blot  out  the  offense 
for  which  one  is  imprisoned  and  restore  him  to  his  civil 
rights ;  but  in  order  to  prevent  those  who  had  any  pride  in 
their  political  rights  from  the  conlmission  of  crime,  they  are 
made  to  know  and  understand  that  if  they  do  so  far  lose 
their  self-respect  and  the  respect  of  others,  there  is  no 
power  in  our  constitution,  our  laws,  or  in  the  governor  of 
the  state,  that  can  restore  them  to  their  political  rights. 
Meng  was,  on  election  day,  politically  dead  and  had  no 
right  to  vote. 

2d.  G.  H.  Kimberlin,  G.  Masterson,  Z.  Smith,  Wm. 
Bramlette,  J.  McMuUin,  W.  A.  Scroggins,  A.  A.  Straw,  L. 
Manning,  F.  Bird,  T.  H.  Williams,  J.  Liddy,  T.  Brannan, 
T.  Penny,  W.  C.  Smith  and  J.  S.  Becky  are  the  names  of 
persons  who  voted  at  said  election,  and  that  said  votes  were 
recorded  and  counted  for  the  defendant.  It  is  claimed  by 
the  plaintiff  that  some  of  those  persons  voted  out  of  the  pre- 
cinct in  which  they  resided;  that  others  are  not  residents  of 
the  county,  as  will  appear  as  they  are  taken  up  in  their 
order.  Defendant  claims  for  them,  that,  as  they  have  no 
fixed  residence,  aqd  as  the  constitution  does  not  require  a 
person  to  be  a  resident  of  the  precinct  any  particular  time, 
they  have  a  right  to  say  that  the  precinct  in  which  they  may 
chance  to  be  on  the  day  for  election  is  their  residence  for 
the  time  being,  and  that  they  can  vote. 

Ill  passing  upon  the  right  of  tfeese  persons  to  vote,  I  lay 
this  down  as  the  law,  that  every  person  must  have  some 
fixed  place  of  residence — must  have  a  domicil,  or  else  he 
must  labor  under  a  disability  that  neither  the  law  nor  the 
courts  can  relieve.  Residence  is  a  matter  of  intention  and 
act — it  may  be  gained  and  retained  without  expense  or 
trouble;  it  cannot  be  lost  by  mere  temporary  absence.  It 
is  claimed  that  these  are  persons  whose  occupations  are 
such  that  they  cannot  make  it  convenient  to  be  at  a  certain 
place  on  the  day  of  an  election.  Suppose  they  cannot,  then 
they  must  content  themselves  by  voting  for  just  such  officers 
as  the  law  entitles  them  to  do,  and  for  none  other.     It  is 
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true  that  irregularities  without  number  have  been  per- 
mitted, or  rather  indulged  in,  and  it  is  time  they  were  cor- 
rected; and  it  makes  no  difference  whether  persons  have 
voted  ignorantly  or  willfully.  If  ignorantly,  it  is  time  they 
knew  better;  if  willfully,  it  is  time  they  were  taught  to  obey 
and  respect  the  law.  For  a  person  to  claim  that  he  has  a 
right  to  vote  wherever  he  may  chance  to  be  on  election  day, 
and  that,  if  in  a  precinct  other  than  the  one  he  was  in,  he 
could  claim  the  former  as  his  residence,  is  not  only  contrary 
to  law,  but  to  common  sense.  All  general  laws  are  in- 
tended to  confer  the  greatest  good  upon  the  greatest  num- 
ber, and  to  attempt  by  specialty  to  legislate,  so  as  to  meet 
individual  wants  and  circumstances,  would  be  preposterous. 
Apply  these  principles  to  the  facts  of  the  case,  of  those 
above  mentioned,  and  what  will  be  the  legal  conclusion? 
Kimberlin  voted  in  Sutton's  precinct.  From  the  evidence, 
it  is  my  opinion  that  Kimberlin  had  no  such  residence  in 
Sutton's  precinct,  as  would  entitle  him  to  vote  for  county 
officers — Kimberlin  admitting  that  if  he  had  been  in  the 
DaUes,  or  elsewhere  on  the  day  of  election,  he  would  have 
claimed  that  other  place  as  his  residence.  The  mere  pass- 
ing in  and  out  of  a  precinct,  will  not  establish  a  residence — 
it  is  nothing  more  than  an  occupancy;  the  person  for  the 
time  being  simply  an  inliabitant.  George  Masterson  voted 
in  Sutton's  precinct,  and  his  condition  is  very  similar  to  that 
of  Kimberlin,  and  the  evidence  about  the  same.  His  resi- 
dence, if  he  had  one  at  all,  in  my  opinion,  was  in  Antelope 
precinct — and  he  had  no  fight  to  vote  for  county  officers 
in  the  precinct  in  which  he  did.  Z.  Smith  voted  in  Ante- 
lope precinct.  The  evidence  shows  that  Smith  came  into 
Wasco  County  in  February  last,  and  then  declared  that  he 
intended  to  vote  in  this  county,  and  make  this  county  his 
residence.  This,  I  think,  was  sufficient  to  entitle  Smith  to 
vote,  though  he  might  have  been  temporarily  absent  after- 
wards, and  that  his  vote  was  properly  received  and  counted 
for  defendant.  William  Bramlette  voted  in  Sutton's  pre- 
cinct, and  swore  in  his  vote.  This,  of  itself,  is  sufficient  to 
entitle  him  to  vote,  until  the  contrary  is  shown.  There  is 
evidence  of  his  having  left  some  of  his  effects  in  said  pre- 
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cinct,  and  that  he  had  a  contract  in  said  precinct  partially 
finished. 

The  evidence  also  shows  that  he  had  left  the  precinct, 
and  only  returned  on  the  morning  of  the  election,  and  then 
voted  and  again  left.  There  is  nothing  in  the  evidence  to 
show  that  he  did  not  intend  to  return  when  he 'left  the  first 
time,  and  the  presumption  corroborated  by  the  act  of  his 
coming  back,  is  strong  in  his  favor  that  he  intended  to  come 
hack,  and  his  vote  was  rightly  counted.  J.  McMuUin  voted 
in  Fifteen  Mile  precinct;  that  the  dividing  line  between 
Fifteen  Mile  and  Tygh  precincts  is  the  dividing  ridge  be- 
tween Fifteen  Mile  and  Tygh  creeks;  that  McMuUrn  lives 
on  waters  of  a  stream  that  runs  into  Tygh  creek,  but  that  it 
is  some  distance  north  of  the  divide.  Fifteen  Mile  creek 
being  north  of  Tygh  creek.  The  evidence  shows  that  the 
stream  on  which  McMullin  lives  runs  through  a  gap  in  the 
divide  between  Fifteen  Mile  and  Tygh,  thus  breaking  the 
ridge  which  is  the  natural  boundary  between  said  precincts. 
I  think  the  true  rule  in  determining  the  boundary  line  be- 
tween the  two  precincts  where  it  is  broken  by  a  gap,  as 
shown  from  the  evidence,  would  be  to  draw  a  line  from  one 
point  of  the  ridge  to  the  other  across  the  gap.  To  do  this 
would  leave  McMullin  north  of  the  ridge,  and  consequently 
in  Fifteen  Mile  precinct.  From  the  facts  here  shown, 
McMullin's  vote  was  properly  received  and  counted  in  that 
precinct  for  defendant.  W.  A.  Scroggins,  L.  Manning  and 
A.  A.  Straw  voted  in  John  Day  precinct.  There  is  no 
doubt  in  my  mind  but  that  Scroggins,  Manning  and  Straw 
were,  at  the  date  of  their  voting,  residents  in  Antelope  pre- 
cinct, and  that  they  had  no  legal  right  to  vote  in  any  other 
precinct  for  county  officers^  and  such  votes  should  not  be 
counted*  for  defendant.  From  the  evidence,  I  have  no 
doubt  that  Frank  Bird  was,  at  the  time  he  voted,  a  resident 
in  John  Day  precinct,  and  that  his  vote  was  properly  re- 
corded for  defendant.  T.  H.  Williams,  a  boatman,  with  no 
fixed  residence,  voted  in  Mosier's  precinct — a  case  in  every 
way  similar  to  Kimberlin's.  J.  Liddy  voted  in  West  Dalles 
precinct;  had  removed  to  Portland  with  his  family  in  last 
March,  leaving  no  traces  of  residence  whatever  behind  him; 
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came  to  West  Dalles  in  the  afternoon  of  day  of  election, 
voted  and  returned  to  Portland  next  day.  I  cannot  think 
thatLiddy  had  any  residence  in  Wasco  County  on  the  day  of 
election;  certainly  he  had  none  in  law,  and  if  not,  he  had  no 
legal  right  to  vote,  nor  should  it  be  counted  for  the  defend- 
ant. T.  Brannan  and  T.  Penny  voted  in  West  Dalles  pre- 
cinct. The  evidence  as  to  their  residence  is  somewhat  un- 
satisfactory. Their  votes  are  attacked  by  plaintiff,  and  it 
devolves  upon  him  to  show  affirmatives  that  they  had  no 
right  to  vote.  There  is  doubt  in  my  mind  whether  they  were 
bona  fide  residents  of  Wasco  County  on  the  sixth  of  June; 
and  I  think  there  is  sufficient  reason  to  warrant  me  in  reject- 
ing them.  W.  C.  Smith  and  J.  S.  Becky  voted  in  the  West 
Dalles  precinct.  From  the  evidence,  there  is  no  doubt  but 
at  the  date  of  their  voting  they  were  residing  in  Grant 
County,  and  were  here  temporarily  purchasing  goods  for 
ti'ansportation.  It  is  my  opinion  they  had  no  right  to  vote. 
J.  B.  Blanpied  voted  in  East  Dalles  precinct.  Whetlier 
Blanpied  had  resided  in  the  state  six  months  next  preceding 
the  sixth  day  of  June  last,  or  not,  will  make  no  difference  in 
determining  his  right  to  vote,  as  other  facts  plainly  settle 
this  question.  But  were  this  the  only  evidence  upon  which 
to  determine  it,  I  should,  from  Blanpied's  own  statement, 
have  no  hesitancy  in  deciding  the  case.  When  Blanpied 
offered  his  vote,  he  was  challenged  by  a  legal  voter.  That 
challenge  was  insisted  on,  and  never  withdrawn,  Blanpied 
positively  declaring^he  would  not  be  sworn,  and  the  judges 
as  positively  refusing  to  swear  him.  Under  these  circum- 
stances he  voted.  The  law  so  plainly  settles  this  question, 
that  to  say  any  thing  further  th^  that  Blanpied  had  no  right 
whatever  to  vote  would  be  superfluous.  (Code,  p.  700,  sec. 
13) — Whenever  a  person  is  challenged  by  a  legal  voter,  un- 
less such  challenge  be  withdrawn,  he  has  no  right,  unsworn, 
to  vote;  nor  can  the  judges,  without  disregarding  the  law 
and  their  own  obligation,  receive  such  vote.  The  law  then 
gives  no  discretion  in  the  matter — they  must  reject  it. 

R.  Myers  voted  in  West  Dalles  precinct.  There  is  no 
question  raised  as  to  Myer's  qualifications  as  a  voter.  It  is 
claimed  that  he  voted  after  the  polls  had  been  closed.     The 
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law  fixes  the  time  for  opening  and  closing  tlieYoUs.  (Code, 
p.  699,  see.  11.)  Myers  knew  what  time  the  polls  closed, 
and  if  for  any  cause  he  stayed  away  until  they  were  closed, 
it  was  his  own  fault.  The  polls  could  not  be  opened  again 
for  his  accommodation.  In  this  case  the  evidence  is  some- 
what conflicting  as  to  whether  the  polls  had  been  ordered 
closed  at  the  time  Myers  voted,  or  not.  After  a  careful 
examination  of  the  testimony,  it  is  my  opinion  that  the  polls 
were  closed  before  Myers  voted — tlie  evidence  greatly  pre- 
ponderates in  favor  of  this  opinion,  and  comes  from  wit- 
nesses who  are  least  liable  to  be  influenced  by  their  preju- 
dices. 

For  the  defense  it  is  claimed  that  H.  Gulick,  C.  Cruver, 
C.  Dunlap,  George  and  Isaac  Chapman,  G.  Hines,  C.  Fales, 
Wm.  Murphy,  T.  Shelly,  J.  Cunningham,  A.  Strong  and  J. 
M.  Thompson  have  not  resided  in  the  state  or  county  the 
necessary  length  of  time  prior  to  the  election  to  entitle  them 
to  vote.     It  is  my  opinion  that,  from  the  acts  and  declara- 
tions of  the  parties,  except  Thompson,  as  shown  by  the  evi- 
dence, they  were  on  the  day  of  election  bona  fide,  residents 
of  this  state  and  county,  and  as  such  were  entitled  to  vote — 
G.  Hines  is  here  in  the  capacity  of  a  minister  of  the  Gospel, 
and  as  such  had  been  here  about  eight  months  prior  to  the 
day  of  election.    I  will  make  no  comment  in  his  case.    There 
can  be  no  doubt  but  that  he  had  a  right  to  make  the  Dalles 
his  place  of  residence,  and  to  vote  there,  if  he  chose  to  do 
so.     C.  Fales — there  is  but  little  objection  made  as  to  him. 
He  no  doubt  had  a  right  to  vote.     Murphy  had  been  tem- 
porarily absent  for  his  health.     He  swears  he  intended  to 
return  when  he  went  away;  and  the  fact  that  he  did  return 
is  the  very  best  evidence  of  his  intention  to  do  so.     His 
residence  was  not  affected  by  his  temporary  absence.     He 
had  a  right  to  vote.     T.  Shelly  came  here  as  a  teacher;  came 
from  one  of  the  counties  west  of  the  Cascades.     Soon  after 
his  arrival  he  declared  his  intention  to  make  this  his  resi- 
dence— so  declares  it  now — was  in  the  county  more  than 
ninety  days  prior  to  the  day  of  election,  and  was  clearly  en- 
titled to  vote.    Cunningham  had  been  in  the  state  and  coun- 
ty about  two  years.     It  is  said  that  because  he  had  a  family 
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,in  New  York  lie  could  not  gain  a  residence  here.  This  posi- 
tion is  not  correct.  Suppose  a  man  leaves  his  family  in 
California  and  comes  to  Oregon,  seeking  for  a  place  to  which 
to  remove  his  family.  He  is  here  six  months,  has  made  ar- 
rangements for  the  removal  of  his  family  hither.  An  elec- 
tion is  held,  his  family  has  not  arrived,  may  never  arrive. 
Circumstances  that  he  could  not  foresee  have  changed  his 
intentions;  he  sees  a  plan  where  he  can  better  his  condition 
— ^may  have  made  up  his  mind  to  remove  thither.  In  the 
meantime  an  election  is  held.  Would  the  fact  that  he  had 
made  up  his  mind  to  remove  to  some  other  place  deny  him 
the  right  to  vote  ?  Certainly  not.  Such  circumstances  may 
cause  any  of  us  to  change  our  residence,  for  we  will  all  do 
so  when  we  think  we  can  better  our  condition,  and  without 
affecting  our  right  to  vote.  Strong  stands  on  his  own  evi- 
dence; he  voted,  and  tlie  presumption  is  that  he  had  a  right 
to  vote.  He  swears  this  was  his  residence.  This,  with  the 
fact  that  the  party  attacking  the  legality  of  his  vote,  has 
failed  to  show  anything  to  the  contrary,  is  satisfactory  to 
my  mind  that  he  had  a  right  to  vote.  Gulick,  Dunlap,  the 
Chapmans  and  Cruver,  it  is  said,  removed  from  Washington 
Territory,  or  at  least  that  the  two  Chapmans  and  Dunlap 
did,  and  have  not  been  in  the  state  the  required  time  to  en- 
title them  to  vote.  I  think  the  evidence  shows  satisfactorily 
that  they  have  resided  in  the  state  more  than  six  months 
prior  to  the  sixth  day  of  June  last,  and  were  entitled  to  their 
votes.  As  to  Gulick,  Cruver  and  Thompson,  it  is  claimed 
that  on  the  day  of  election  they  were  residents  of  Washing- 
ton territory,  and  therefore  had  no  right  to  vote.  As  to  the 
two  first,  I  have  no  hesitancy  in  declaring  the  legality  of 
their  votes.  I  have  serious  doubts  whether  it  was  Thomp- 
son's intention,  when  he  moved  across  the  river,  into  Wash- 
ington territory,  to  any  longer  claim  Oregon  as  his  resi- 
dence, and  the  evidence  being  unsatisfactory,  I  shall,  for 
the  purpose  of  this  action,  refuse  to  count  it  for  plaintiff. 

I.  L.  Curry,  J.  Snooks,  F.  feller,  A.  J.  Brown  and  C. 
Sergeant,  it  is  claimed,  are  persons  who  voted  out  of  the 
precinct  in  which  they  resided.  There  is  very  little  diffi- 
culty in  deciding  as  to  Snooks,  Zeller,  Sergeant  and  Curry. 
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Sergeant  voted  in  East  Dalles  precinct.  The  evidence  shows 
that  on  the  sixth  day  of  June,  the  day  of  election,  he  resided 
in  that  precinct,  and  his  vote  should  stand. 

Snooks  and  Zeller  both  voted  in  East  Dalles.  The  evi- 
dence shows  their  residence  on  that  day  to  be  in  West 
Dalles.  Their  votes  should  not  have  been  recorded  for  any 
of  the  county  officers.  Curry  voted  in  Antelope  precinct. 
I  think  from  the  evidence  his  residence  is  in  Sutton's  pre- 
cint,  where  he  should  have  voted.  Brown  is  one  of  those 
cases  where  a  person  slept  in  one  precinct  and  boarded  in 
another;  but,  in  giving  his  testimony  as  to  his  residence,  he 
says  *'I  think  where  Thomas  Smith  lives  is  my  residence." 
Smith  lives  in  West  Dalles;  Bro\vn  voted  in  East  Dalles. 
If  BrowTi  was  in  doubt  as  to  which  precinct  he  resided  in, 
lie  should  have  informed  himseK  in  time — it  is  too  late  now. 
I  think  from  Brown's  own  evidence  he  should  have  voted  in 
West  Dalles  precinct.  The  rule  which  I  have  applied  to 
the  case  of  Strong  and  others — that  the  party  attackiug  a 
voter  must  show  in  what  respect  he  is  disqualified,  or  the 
vote  must  remain  undisturbed,  will  apply  to  the  case  of  M. 
Cain,  who  voted  in  Fifteen  Mile  precinct,  and  to  C.  Gon- 
zales, who  voted  in  Tygh  precinct,  and  to  La  Fraties  and 
Hansel  and  Huerta,  who  voted  in  East  Dalles  precinct.  B. 
P.  Cardwell,  Jacob  Fritz,  and  others  of  like  circumstances, 
it  is  claimed,  are  disqualified  from  voting,  for  the  reason 
that  they  are  in  government  employ.  Many  have  fallen 
into  this  eiTor  for  the  reason  that  they  make  no  distinction 
betw^een  an  employee  of  the  government  and  a  soldier,  sea- 
man or  marine.  Sec.  4  of  article  II.  of  the  constitution 
says :  "For  the  purpose  of  voting,  no  person  shall  be  deemed 
to  have  gained  or  lost  a  residence  by  reason  of  his  presence 
or  absence  while  employed  in  the  service  of  the  United 
States  or  of  this  state."  Sec.  5  of  the  same  article  says: 
"No  soldier,  etc.,  shall  be  deemed  to  have  acquired  a 
residence  in  the  state  in  consequence  of  having  been  sta- 
tioned within  the  same,  nor  shall  he  have  the  right  to  vote.'* 
The  question  of  residence  being  one  of  act  and  intention, 
the  framers  of  the  constitution  left  the  matter  entirely  to 
the  discretion  of  the  parties  themselves,     They  say  we  will 
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neither  enlarge  or  restrict  the  right  of  persons  in  this  re- 
spect, but  leave  it  with  them  to  elect  as  to  where  they  will 
claim  their  residence.  The  difference  between  sections  4 
and  5  is  this:  In  the  4th  the  language  is  ''for  the  purpose 
of  voting,"  etc.,  evidently  intending  that  the  person  himself 
should  make  the  place  of  his  choice  his  residence.  Sec.  5 
is:  "No  soldier,"  etc.,  ''shall  be  deemed,"  etc.,  giving  to 
him  no  discretion  in  the  matter.  People  ex  rel.  E.  B.  Budd 
V.  W,  Holman  (28  Cal.  123)  is  a  case  in  point,  and  very  sim- 
ilar. Suppose  that  a  person  residing  in  Wasco  County  were 
to  go  to  Salem,  in  Marion  County,  to  work  on  a  state  build- 
ing, and  were  to  remain  there  two  or  three  years,  would  it 
be  contended  that  he  had  acquired  no  residence  in  that 
county^  because  he  had  been  an  employee  of  the  state.  The 
fact  that  he  is  such  employee  does  not  deprive  him  of  his 
right  to  elect  whether  he  will  retain  residence  in  Wasco 
County,  or  whether  he  will  abandon  it  and  adopt  another, 
and  the  principle  is  precisely  the  same  whether  he  be  an 
employee  of  the  state  or  of  the  United  States.  B.  P.  Card- 
well  and  Jacob  Fritz  had  as  much  right  to  vote  the  state  and 
county  ticket  on  the  6th  day  of  June  for  state  and  county 
offices  as  the  oldest  residents  of  AVasco  County  had.  Another 
question  arises,  which  may  as  well  be  settled  here  as  else- 
where. Code,  p.  700,  sec.  14,  says:  "If  any  person  so 
offering  to  vote  shall  take  such  oath,  his  vote  shall  be 
received,  unless  it  shall  be  proved  by  evidence,  satisfactory 
to  a  majority  of  the  judges,  that  he  does  not  possess  the 
qualifications  of  an  elector,  in  which  case  a  majority  of  said 
judges  are  authorized  to  reject  such  vote."  The  only  point 
to  be  determined  here  is,  must  a  person,  whose  vote  is 
rejected  for  any  cause,  be  entered  on  the  poll  books  as  such? 
There  are  some  grounds  for  the  opinion,  that  a  rejected  vote 
need  only  be  entered  on  the  poll  book,  with  the  names  of 
the  persons  for  whom  he  wishes  to  vote,  when  he  is  chal- 
lenged for  disloyalty,  as  will  be  seen  by  reference  to  Code, 
p.  701,  sec.  16,  viz:  that  if  a  person's  vote  is  challenged  for 
the  cause  mentioned  in  sec.  13,  and  he  takes  the  oath  re- 
quired, and  is  then  rejected,  that  his  vote  need  not  be 
recorded,  etc.     I  think  that,  for  the  protection  of  the  voter, 
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as  well  as  the  person  for  whom  he  wishes  to  vote,  the  better 
opinion  is,  that  all  rejected  votes  should  appear  on  the  poll 
book  in  the  manner  prescribed  in  sec.  18,  p.  701  of  the  Code 
of  Oregon.  Any  other  rule  than  this  would  give  to  the 
judges  of  election  the  power  of  electing  to  office  any  person 
they  might  prefer,  by  rejecting  the  votes  of  all  those  who 
were  opposed  to  the  candidate  of  their  choice.  Unless  some 
record  be  made  of  rejected  votes,  they  would  be  entirely 
lost  to  the  person  for  whom  they  were  intended,  as  will  ap- 
pear from  an  examination  of  that  class  which  is  claimed  in 
this  action  as  legal  voters  and  were  prevented  from  voting 
through  the  misconduct  and  illegal  acts  of  the  judges.  In 
passing  upon  this  point,  now  raised,  I  cannot,  from  the  law 
as  understood,  and  to  which  I  shall  refer,  consider  those 
rejected  votes  in  a  manner  that  will  change  the  result  of 
said  election;  and  it  makes  no  difference  whether  they  were 
properly  or  improperly  rejected.  The  only  relief  I  can 
.  afford  is  to  carry  into  effect  the  express  will  of  a  majority  of 
the  legal  voters,  as  indicated  by  their  votes.  (Code,  p.  707, 
sec.  41.)  In  a  contest,  the  only  thing  that  can  be  consid- 
ered by  a  court  or  judge  is  the  illegal  votes.  There  is  noth- 
ing which  authorizes  a  court  or  judge  to  open  up  the  polls, 
aod  count,  for  one  of  the  contestants,  votes  that  have  been 
rejected,  and  left  unrecorded  by  the  judges  of  election. 
WAsier  v.  Brynes  (34  Cal.  273)  is  a  case  in  point.  Courts 
and  judges  are  powerless  in  a  case  of  this  kind,  yet  I  deem 
it  but  justice  to  those  who  were  improperly  rejected,  for 
there  can  be  no  question  but  that  some  of  those  offering  to 
vote  had  a  legal  right  to  vote,  to  refer  to  some  plain  pro- 
visions of  law,  that  the  legal  voters  may  in  future  be 
protected  from  both  ignorance  and  fraud — ^for  it  is  a  lament- 
able fact  that  our  elections  are  becoming  corrupt,  and  the 
proud  boast  of  the  right  of  suffrage  of  American  citizens  an 
empty  sound.  Our  elections  should  be  conducted  honestly, 
openly  and  fairly.  It  is  the  foundation  of  a  republican 
government,  and  should  be  kept  pure — and  yet  men  dare  to 
tamper  with  this  sacred  right  with  impunity.  All  good  men 
desire  that  this  right  should  be  kept  inviolate.     The  code, 

page  696-707  (inclusive),  declares  in  unmistakable  language, 
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the  manner  of  holding  and  conducting  elections,  and  the 
legal  rights  of  electors.  Under  the  provisions  of  sec.  13, 
if  a  man,  who  has  solemnly  sworn  to  carry  into  effect  such 
provision,  can  quiet  his  conscience  by  saying  he  did  not 
intend  to  declare  to  a  person,  who  offered  to  vote  and  was 
challenged,  the  qualifications  of  an  elector,  unless  asked  to 
do  so  by  such  voter,  he  should  not  be  allowed  to  sit  on  an 
election  board  in  any  capaciiy. 

H.  Crellish,  E.  Bernard,  E.  A.  Willis  and  P.  McLaughlin, 
submitted,  on  agreed  statement,  voted  for  Darragh  for 
sheriff,^ and  their  votes  afterwards  rejected  all  persons  of 
foreign  birth,  no  question  as  to  the  time  they  had  resided 
in  Wasco  County.  McLaughlin  declared  his  intentions  to 
become  a  citizen  of  the  United  States  in  1851.  Section  2 
of  Art.  II  of  the  constitution  is  sufficient  as  to  his  case;  his 
vote  should  be  counted.  Crellish,  Bernard  and  Willis  ob- 
tained their  final  citizen  papers  less  than  six  months  prior 
to  the  election.  I  cannot  see  why  a  person  of  foreign  bii'th, , 
having  proper  residence,  upon  obtaining  his  final  citizen 
papers,  is  not  as  much  entitled  to  vote  the  day  after  he  has 
obtained  them,  as  the  natural-born  subject  would  be  who 
attains  his  majority  one  day  hetofb  an  election.  Their 
votes  should  be  counted.  B..  Graham,  D.  L.  Reynolds,  J. 
S.  Morgan,  P.  Runey,  J.  Bamford,  A.  Biddle,  J.  Sullivan, 
J.  G.  Paddleford,  W.  Tarrant,  and  others.  It  is  unneces- 
sary to  discuss  this  class  further,  as  reference  has  already 
been  made  to  them,  it  appearing  so  palpable  that  no  one 
need  be  mistaken  unless  he  desired  it.  There  is  not  a 
shadow  of  a  doubt  of  the  right  of  those  persons  to  vote. 

Wm.  McKay,  Battise,  the  Delords,  Russi,  and  others  of 
mixed  blood,  of  whose  legal  right  to  vote  I  have  some 
doubts,  I  will  not  decide  (since  it  does  not  affect  the  result 
in  this  case)  as  to  whether  their  votes  were  properly  or  im- 
properly excluded. 

Having  thus  carefully  considered  this  case,  I  find : 

That  the  judges  of  the  election  had  no  right  to  record 
votes  upon  the  poll  books  and  then  refuse  to  count  them, 
there  being  no  evidence  that  they  were  illegal. 

That  if  judges  of  the  election  desire  other  proof  of  the 
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competency  of  a  voter,  beyond  his  sworn  statepients,  the 
evidence  must  he  produced  at  the  time  he  votes.  An  elector 
must  have  some  precinct  as  a  residence  in  preference  to  all 
others,  to  enable  him  to  vote  for  county  officers,  and  he 
must  vote  in  such  precinct.  A  person  refusing  to  be 
sworn,  when  challenged  by  a  legal  voter,  has  no  right  to 
vote. 

A  person  oflfering  to  vote,  and  being  ready  to  take  the 
oath  prescribed  by  law,  his  vote  should  be  received,  unless 
it  appears  that  he  does  not  possess  the  qualification  of  a 
voter,  and  even  then  must  be  recorded  as  a  rejected  vote. 

A  person  of  foreign  birth  is  entitled  to  vote  from  and 
after  the  date  of  his  final  citizen  papers,  having  proper  resi- 
dence. 

An  employee  of  the  government*  may,  if  he  choose  to  do 
so,  acquire  a  residence  the  same  as  any  other  citizen,  and 
when  so  acquired,  has  a  right  to  vote. 

That  in  a  contest  the  will  of  a  majority  of  the  legal  voters 
must  be  carried  into  eflFect,  as  expressed  by  their  votes. 
That,  of  the  legal  votes  for  the  office  of  sheriff — John  Dar- 
ragh,  296 — the  votes  of  H.*  Crellish,  McLaughlin,  Willis, 
Bernard  and  Fritz,  rejected  by  the  judges,  are  now  counted 
for  said  Darragh,  and  the  votes  of  A.  J.  Brown,  J.  Snooks, 

F.  Zeller,  J.  L.  Curry  and  E.  Kinney,  having  been  counted 
by  the  judges  for  him,  are  here  rejected.  J.  M.  Bird  re- 
ceived for  said  office  313  legal  votes.    The  votes  of  J.  Liddy, 

G.  H.  Kimberlin,  G.  Masterson,  W.  A.  Scroggins,  L.  Man- 
ning, H.  A.  Straw,  T.  H.  Williams,  T.  Brannan,  T.  Penny, 
W.  0.  Smith,  J.  L.  Becky,  M.  Meng,  J.  B.  Blanpied  and 
E.  Myers,  counted  for  said  Bird,  are  here  rejected.  Bird 
having  received  a  greater  number  of  legal  votes  for  said 
office  than  did  Darragh,  it  is  hereby  ordered  and  adjudged 
that  he  have  and  hold  said  office,  and  that  he  have  judgment 
against  the  plaintiff  for  his  costs  and  disbursements. 

It  is  further  ordered  and  declared  that  the  costs  and  dis- 
bursements in  this  case  be  taxed  at  one  fifth  of  the  whole 
amount  in  all  the  five  contested  cases  submitted.  That  in 
the  case  of  C.  McFarland  v.  M.  Holland,  contest  for  the 
county  clerk,  submitted  on  stipulation  that  the  filings  and 


244  Dakragh  v.  Bibd. 


proofs  in  the  case  of  Darragh  y.  Bird,  stand  for  the  plead- 
ings and  proofs  in  this  case.  Of  the  legal  votes,  C.  McFar- 
land  received  for  said  office,  303;  H.  Crellish,  E.  Bernard, 
E.  A.  Willis,  J.  Fritz  and  P.  McLaughlin,  votes  which  the 
judges  of  election  refused  to  count  for  plaintiff,  are  here 
counted,  and  the  votes  of  A.  J.  Brown,  E.  ELinney,  J. 
Snooks,  F.  Zeller  and  J.  L.  Curry,  counted  for  plaintiff, 
are  here  rejected.  That  of  the  legal  votes  cast,  A.  Holland 
receives  for  said  office,  304;  the  votes  of  B.  Henderson,  Or, 
Masterson,  G.  H.  Kimberlin,  W.  A.  Scroggins,  L.  Man- 
ning, A.  A.  Straw,  T.  H.  Williams,  J.  Liddy,  T.  Brannan, 
T.  Penney,  W.  C.  Smith,  J.  S.  Becky,  M.  Meng,  J.  B. 
Blanpied  and  B.  Myers,  were  counted  for  defendant,  and 
are  here  rejected.  That  Holland  having  received  a  greater 
number  of  the  legal  votes  for  said  office  than  did  MeFar- 
land,  it  is  therefore  ordered  and  adjudged  that  he  have  and 
hold  the  same,  and  that  he  have  judgment  against  plaintiff 
for  his  costs  and  disbursements.  It  is  further  ordered  and 
decreed  that  the  costs  and  disbursements  in  this  case  to  be 
taxed,  shall  be  the  one  fifth  of  all  the  costs  and  disburse- 
ments in  all  the  five  contested  -cases  submitted. 

That  in  the  case  of  R.  GraiU  v.  Geo.  Bach,  contest  for  the 
office  of  county  treasurer  of  Wasco  County,  Oregon ;  stipu- 
lations the  same  as  in  the  case  of  McFarland  v.  Hollandy  of 
the  legal  votes  cast.  Grant  received  296 ;  that  the  votes  of 
K.  Henderson,  G.  Kimberlin,  G.  Masterson,  W.  A.  Scrog- 
gins, L.  Manning,  A.  A.  Straw,  T.  H.  Williams,  J.  Liddy,  • 
T.  Brannan,  T.  Penney,  W.  C.  Smith,  J.  S.  Becky,  M. 
Meng,  J.  B.  Blanpied  and  E.  Myers,  were  counted  by  the 
judges  of  election  for  plaintiff,  and  are  here  rejected ;  and 
that  George  Kuch  received  for  said  office  of  the  legal  votes, 
311 ;  the  votes  of  H.  Crellish,  E.  Bernard,  E.  A.  Willis,  P. 
M.  McLaughlin  and  J.  Fritz,  were  rejected  by  the  judges, 
and  are  here  counted  for  Buch,  and  the  votes  of  A.  J. 
Brown,  J.  L.  Curry,  J.  Snooks,  F.  Zeller  and  L.  Kinney, 
counted  for  defendant,  are  here  rejected.  Buch  having  re- 
ceived a  greater  number  of  legal  votes  for  said  office  than 
did  Grant,  it  is  ordered  and  adjudged  that  he  have  and  hold 
said  office,  and  that  he  have  judgment  against  said  plaintiff 
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for  his  costs  and  disbursements.  It  is  further  ordered  and 
decreed  that  the  costs  and  disbursements  to  be  taxed  in  this 
ease,  be  one  fifth  of  all  the  costs  and  disbursements  in  the 
five  contested  cases  submitted. 

In  the  case  of  E,  Wood  v.  Flixgerald  and  WingcUe,  contest 
for  the  office  of  county  commissioner — stipulations  the  same 
as  in  the  case  of  McFarland  and  Holland.     Wood  received 
of  the  legal  votes  for  the  said  office,  311 — the  votes  of  H. 
Crellish,  E.  Bernard,    E.  A.  Willis,  J.  Fritz  and  P.  Mc- 
Laughlin, not  counted  for  Wood  by  the  judge  of  election, 
are  here  counted  for  him,  and  the  votes  of  A.  J.  Brown,  J. 
L.  Curry,   J.  Snooks,  F.  ZoUer  and  E.  Kinney,  counted  for 
him,  are  here  rejected.     That  of  the  legal  votes  for  said 
office,  E.  P.  Fitzgerald  received  301,  and  E.  Wingate,  298— 
the  votes  of  B.  Henderson,  6.  H.  Kimberlin,  G.  Masterson, 
W.  A.  Scroggins,   L.  Manning,   A.  A.  Straw,   T.  H.  Wil- 
liams, J.  liiddy,  T.  Brannan,   T.  Penney,  W.  C.  Smith,  J. 
S.  Beck,    M.  Meng,  J.  B.  Blanpied  and  B.  Myers,  counted 
for  defendants  for  said  office,  by  the  judges  of  election,  are 
here  rejected.     Wood  having  received  a  greater  number  of 
votes  for  said  office  than  Fitzgerald  or  Wingate,  and  being 
duly  elected  to  said  office,  it  is  therefore  ordered  and  ad- 
judged that  he  have  and  hold  said  office,  and  that  the  clerk 
of  Wasco  County  issue  to  the  said  E.  Wood  a  certificate  of 
his  election  within  ten  days  from  the  filing  hereof,  and  that 
the  certificates  of  election  to  said  office  heretofore  issued  to 
E.  P.  Fitzgerald  and  E.  Wingate  be  each  declared  null  and 
void'  as  against  the  right  of  said  Wood  to  said  office,  and 
that  he  have  and  recover  from  said  defendants  his  costs  and 
disbursements  herein,  and  that  the  same  be  adjudged  to  be 
one  fifth  of  all  the  costs  and  disbursements  in  the  five  con- 
tested cases  submitted. 

In  the  case  of  B.  Mays  v.  E,  P,  litzgeraid  and  E.  Wingate^ 
contest  for  the  office  of  county  commissioner — stipulations 
the  same  as  in  the  case  of  McFarland  v.  Holland,  ot  the  legal 
voters  for  the  said  office,  Bobert  Mays  received  303 — the 
votes  of  H.  Crellish,  E.  Bernard,  E.  A.  Willis,  J.  Fritz 
and  P.  McLaughlin,  not  counted  for  plaintiff  for  said  office, 
are  here  counted;  and  the  votes  of  J.  Snooks,  F.  Zellter,  J. 
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L.  Curry,  E.  Einney  and  A.  J.  Brown,  counted  by  the 
judges  for  plaintiff,  are  here  rejected — that  E.  P.  Fitzgerald 
received  of  the  legal  votes  for  said  office  301,  and  E.  Win- 
gate  received  298— the  votes  of  K.  Henderson,,  G.  H.  Kim- 
berlin,  G.  Masterson,  W.  A.  Scroggins,  D.  Manning,  A.  A. 
Straw,  T.  H.  Williams,  J.  Liddy,  T.  Brannan,  T.  Penny, 
W.  C.  Smith,  J.  S.  Becky,  M.  Meng,  J.  B.  Blanpied  and 
B.  Myers,  counted  for  Fitzgerald  and  Wingate,  for  said 
office,  are  here  rejected.  Mays  having  received  a  greater 
number  of  the  legal  votes  than  did  Fitzgerald  or  Wingate, 
was  duly  elected  to  said  office.  It  is  therefore  ordered  and 
adjudged  that  he  have  and  hold  said  office  of  commissioner, 
and  that  the  clerk  of  said  county  of  Wasco  issue  a  certificate 
of  election  to  the  said  Mays  within  ten  days  from  the  filing 
hereof — and  that  the  certificates  of  election  to  said  office 
Heretofore  issued  to  E.  P.  Fitzgerald  and  E.  Wingate  be 
each  declared  null  and  void  as  against  the  rights  of  said 
Mays  to  said  office — and  that  he  have  and  recover  from  said 
defendants  his  costs  and  disbursements  herein,  and  that  the 
same  be  adjudged  to  be  one  fifth  of  all  the  costs  and  dis- 
bursements in  the  five  contested  cases  submitted. 


Wilson,  for  plaintiffs. 

Hummason  &  Gates,  for  defendants.* 


Circuit  Court  for   the   County  of  Baker.  —  Vacation   after 

October  Term,  1870. 

PAUL    L.  SHUMWAY   and    BKO.,    PETmoxERS,  v.  THE 
COUNTY  OF  BAKER,  Respondent, 

Assessment — County  Coubt. — The  couBty  court  has  no  jnrisdictioD  or  au- 
thority to  correct  errors  made  by  the  assessor  in  the  Taluation  of  prop- 
erty. 

Idem. — The  proper  tribunal  by  which  such  corrections  are  made  is  com- 
posed of  the  assessor  and  county  clerk. 

*  This  oaae  was  taken  to  the  supreme  coart  on  appeal.    See  Wood  ▼.  FiUgtrald  et  al 
po$t. 
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DuRma  the  regular  October  term  of  this  court  for  the 
year  1870,  "Paul  L.  Shumway  and  Bro."  submitted  their 
verified  petition,  praying  for  a  writ  of  review  to  the  county 
court  of  Baker  County,  to  correct  alleged  errors  of  said 
court  in  refusing,  upon  motion  and  affidavits  of  petitioners, 
to  correct  the  assessment  of  their  taxable  property,  made 
by  the  county  assessor  in  August  last.  The  prayer  of  said 
petition  was  granted,  and  a  writ  issued  in  due  form  to  the 
said  court,  which  writ  was  duly  returned,  with  transcript  of 
the  proceedings  and  record  properly  certified.  Thereupon 
a  motion  was  made  by  defendant's  counsel  to  quash  and 
dismiss  the  writ.  The  motion  was  resisted,  and  after  argu- 
ment, the  cause  was  taken  under  advisement,  etc. 

W,  B.  Lasswelly  district  attorney,  and  7.  D.  Haines,  for 
the  motion. 

D.  M.  McKinney,  contra. 

McArthub,  J.  From  the  record  certified  up  to  this  court 
the  following  facts  appear :  That  on  August  7,  1870,  the  as- 
sessor of  Baker  County,  in  the  discharge  of  the  duties  of  his 
office,  required  one  of  the  copartners  of  the  firm  of  Paul  L. 
Shumway  &  Bro.  to  furnish  him  with  a  verified  list  of  all 
the  real  and  personal  property  of  said  firm  subject  to  taxa- 
tion in  said  county;  that  on  August  9,  said  list  was  furnished 
by  Paul  L.  Shumway  &  Bro.,  with  their  own  estimate  of 
the  value  of  their  property.  It  appears  therefrom  that  the 
property  returned  was  valued  at  $6,160.00,  and  that  their 
indebtedness  was  $5,954  iVo>  leaving  $270  j^  as  the  amount 
of  their  taxable  property;  that  on  August  12,  the  assessor 
assessed  said  firm  in  the  sum  of  $10,270^VV>  ^^^  tis  reasons 
for  so  doing  appear  in  marginal  notes  upon  the  statement 
returned  by  the  petitioners:  that  on  September  6,  at  a 
regular  term  of  the  County  court  of  Baker  county,  the  peti- 
tioners appearing  by  counsel,  moved  the  said  court,  sitting 
as  commissioners,  to  correct  said  assessment  by  reducing 
the  same  ten  thousand  dollars,  the  said  motion  being  based 
on  affidavits;  that  counsel  appeared  for  the  county,  and 
resisted  said  motion,  and  after  hearing  the  arguments  of 
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counsel,  the  court  dismissed  the  motion,  and  all  proceed- 
ings in  said  matter,  for  the  reason  that  it  had  no  jurisdic- 
tion to  hear  and  determine  the  same,  and  this  judgment  of 
the  county  court  the  petitioners  charge  as  error. 

For  the  purposes  of  this  case,  it  is  unnecessary  to  con- 
sider the  contents  of  the  affidavits  accompanying  the  said 
motion,  or  the  statement  of  the  assessor,  written  upon  the 
schedule  of  petitioners'  property. 

Two  points  are  raised  in  that  portion  of  the  petition  which 
may  be  regarded  as  the  assignment  of  errors: 

Mrat.  That  the  county  court  erred  in  holding  that  it  had 
no  jurisdiction  of  the  subject  matter  of  the  application  of 
the  petitioners,  and  in  dismissing  the  same;  and 

Second.  That  the  county  court  erred  in  not  striking  from 
the  assessment  roll  ten  thousand  dollars  charged  to  the  pe- 
titioners by  the  assessor,  in  addition  to  the  amount  of  their 
taxable  property  as  claimed  and  returned  by  them. 

As  the  second  is  embraced  within  the  first  they  will  be 
considered  conjointly.  Since  the  decision  of  the  supreme 
court  of  this  state  in  the  case  of  T?ie  Oregon  Steam  Naviga-- 
Hon  Company  v.  Wasco  County,  2  Or.  206  et  seq.,  there  has 
been  but  little  room  left  for  controversy  upon  the  proposi- 
tions of  law  arising  in  cases  of  the  nature  of  the  one  now 
under  consideration.  In  that  case  it  was  held  that  ''in  sec- 
tion 24,  chapter  53,  page  900,  of  the  code,  the  legislature 
gave  the  county  court  its  authority  over  the  assessment  roll. 
Change  in  valuation  is  not  hinted  at.  The  court  has  power 
to  correct  the  roU;  that  does  not  include  the  power  to  change 
assessments,  for  the  words  change  and  correct  are  not 
equivalent  in  meaning.  It  may  change  descriptions  of  prop- 
erty, 'and  may  make  any  other  alterations  or  corrections 
in  such  roll  as  it  shall  deem  necessary  to  make  the  same 
conform  to  the  requirements  of  this  chapter  (53).'  What 
does  chapter  53  authorize  or  require?  Title  1,  declared 
what  property  is  taxable;  title  2,  wHpre  and  to  whom  such 
property  is  assessable;  title  3,  manner  of  making  assess- 
ments; and  in  section  15  of  that  title,  is  the  only  reference 
to  appraisal,  and  then  it  requires  the  assessor  '  to  appraise 
it  (the  taxable  property)  according  to  the  provisions-  of  the 
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statutes  relating  thereto,'  evidently  referring  to  some  other 
statute  where  such  manner  was  indicated,  and  to  none  other 
than  chapter  2,  page  628,  of  the  code.  That  valuation  was 
an  act  fixed  elsewhere,  it  was  not  one  of  the  requirements 
of  chapter  53,  but  was  one  of  chapter  2  alone.  When  made^ 
it  is  final,  unless  provision  is  expressly  made  somewhere  iot 
its  revision."  The  law  has  provided  a  time,  a  place  and  a 
tribunal  for  the  revision  of  assessments,  and  the  correction 
of  errors  in  the  valuation  of  property.  Section  4,  chapter 
2,  pages  629-9,  of  the  code,  provides  that  **each  assessor 
shall  give  three  weeks  public  notice  in  some  newspaper, 
printed  in  his  respective  county;  if  there  be  no  such  news- 
paper, then  in  some  newspaper  in  general  circulation  in  his 
county,  or  by  posting  up  notices  in  six  conspicuous  places 
in  his  county,  settiug  forth  that,  on  the  last  Monday  of  Au- 
gust, the  assessor  will  attend  at  the  office  of  the  county  clerk 
of  his  county,  and  with  the  assistance  of  said  clerk  will  pub- 
licly examine  the  assessment  rolls,  and  correct  all  errors  in 
valuations,  descriptions  or  qualities  of  lands,  lots  or  other 
propei-ty,  and  it  shall  be  the  duty  of  persons  interested,  to 
appear  at  the  time  and  place  appointed,  and  if  it  shall  ap- 
pear during  such  examination  that  there  are  any  lands,  lots, 
or  other  property  assessed  twice,  or  assessed  beyond  theiract- 
ual  value,  or  assessed  in  the  name  of  a  person  not  the  owner 
thereof,  or  any  lands,  lots,  or  other  property  not  assessed, 
the  county  clerk  and  assessor  shall  make  the  proper  connec- 
tions." In  view  of  this  provision  of  the  code  the  supreme 
court,  in  the  case  above  cited,  expressly  declared  that  "the 
only  authority  for  revision  in  valuation  we  deem  is  vested  in 
the  assessor  and  clerk,  on  the  last  Monday  in  August,  at  the 
clerk's  office."  Then  and  there  any  one  feeling  aggrieved' 
by  the  acts  of  the  assessor  in  the  appraisal  or  valuation  of 
his  or  her  property,  must  be  and  appear,  and  take  such  steps 
as  may  lead  to  a  correction  of  all  errors  of  that  character. 
If  the  aggrieved  party  fails  to  appear  before  this  tribunal, — 
for  it  is  a  tribunal,  and  the  only  one  known  to  the  law  as 
having  original  jurisdiction  and  authority  to  correct  errors 
made  by  the  assessor  in  the  valuation  of  property,  and  de- 
clared to  be  such  in  Bhea  v.  Umatilla  County,  2  Or.  300, — 
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then  he  or  she  must  suflfer  the  penalty  of  his  or  her  own 
neglect,  and  be  obliged  to  acquiesce  in  the  statement  of  the 
valuation  of  his  or  her  property  as  returned  by  the  assessor. ' 
Errors  committed  by  the  clerk  and  assessor  in  revising  the 
assessment  rolls  may  be  reviewed  by  this  court,  as  was  also 
held  in  BJiea  v.  Umatilla  County. 

From  the  facts  presented  by  the  record,  and  the  law  as 
enacted  by  the  legislature  and  interpreted  by  the  supreme 
court,  the  only  conclusion  I  can  reach  is,  that  the  county 
court  has  no  jurisdiction  or  authority  to  correct  errors  made 
by  the  assessor  in  the  valuation  of  property.  Hence  the 
county  court  of  Baker  county,  in  so  deciding,  and  in  dis- 
missing from  its  consideration  the  proceedings  instituted  by 
petitioners,  did  not  err.  It  follows  that  defendant's  motion 
should  prevail  and  the  writ  be  dismissed  with  costs. 


CmCUIT     COUBT     FOB     THE      CoUNTY     OF     UnION — ^VaCATION     AFTER 

NovEMBEB.  Tebm,  1870. 

JAMES  M.  GRAYDON,  Plaintiff,  v,  DOUGLAS  THOMAS 
AND  CASWELL  LAXTON,  Defendants. 

DefauiiT — ^Entbt  op  JtTDOMENT  BY  THE  Clebk.— In  cases  falling  within  the 
proTisions  of  sec.  246  of  the  code,  the  clerk  has  power  to  enter  judg- 
ments upon  defaults,  without  judicial  direction  or  intervention. 

Idem.— In  so  doing  he  exercises  ministerial  and  not  judicial  functions. 

Idem— iNFOSMAiiiTiEs.-r-Judgments  when  so  entered,  will  not  be  opened  up, 
set  aside,  or  disregarded  because  of  slight  informalities. 

The  complaint  filed  October  18,  1870,  alleges  that  defend- 
ants are  partners,  that  as  such  they  purchased  from  plaintiff 
one  wagon  on  May  3,  1870;  that  they  agreed  to  pay  plaintiff 
therefor  one  hundred  and  sixty  dollars  ($160),  and  that  they 
failed  to  so  do.  Summons  and  copy  of  complaint  were  duly 
served  by  proper  officer  October  19, 1870,  in  Union  County, 
Oregon,  upon  defendant  Laxton.  On  November  1,  1870, 
the  clerk  of  the  circuit  court,  upon  application  of  plaintiff's 
attorney,  entered  a  default  agaiust  defendant,   he  having 
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failed  to  answer,  and  thereupon  entered  a  judgment  in  favor 
of  the  plaintiff  for  1160  and  costs,  and  ordered  that  execu- 
tion issue  therefor  against  the  joint  property  of  both  the 
defendants,  and  the  separate  property  of  the  defendant 
IJaxton.  November  7,  and  during  term  tim6  defendants  ap- 
peared by  counsel  and  filed  motion  to  open  up  said  judg- 
ment, for  the  reason  that  the  clerk  had  no  authority  to  enter 
the  same. 

Baker  &  LichterUhaler,  for  the  motion. 

J,  H.  Slatei\  contra. 

McAbthur,  J.  In  the  argument  upon  the  motion,  the 
defendants'  counsel  urged  generally,  that  the  clerk  had  no 
legal  authority  to  enter  a  judgment  upon  a  default,  for  that 
in  so  doing  he  usurped  the  function  of  the  court  or  judge, 
and  particularly y  that  if  he  had  such  authority,  he  erred  in 
entering  a  judgment  herein,  for  the  reason,  that  as  the  com- 
plaint alleged  a  joint  and  not  a  several  liability  on  the  part 
of  the  defendants,  and  the  record  disclosed  the  fact  that  one 
only  of  the  defendants  had  been  served  with  summons,  a 
judgment  entered  upon  default  against  the  party  served  only 
is  void.  In  deciding  upon  the  first  point  raised  I  have  care- 
folly  considered  thd  premises,  and  am  of  opinion  that  the 
rule  laid  down  in  the  case  of  The  Providence  Tool  Co.  v. 
Pra(kry  (32  Cal.  634)  should  prevail.  In  that  case,  upon  a 
statute  similar  to  our  own,  it  was  held  that  the  clerk,  in 
entering  default,  exercises  no  judicial  functions,  but  acts 
merely  in  a  ministerial  capacity.  This  ruling  affirmed  the 
decision  in  Kelly  v.  Van  Austin  (17  Cal.  565),  and  also  that 
in  Wilson  v.  Cleveland  (30  Cal.  198).  In  pronouncing  the 
opinion  in  the  case  first  cited,  the  chief  justice  used  the  fol- 
lowing language,  the  legal  and.  logical  force  of  which  will 
not,  at  least  after  due  reflection,  be  denied:  ^'It  is  some- 
times difficult  to  determine  whether  an  act  is  judicial  or 
ministerial.  Judging,  and  thereupon  determining  in  a  par- 
ticular way  is,  in  a  general  sense,  the  exercise  of  a  faculty 
that  is  of  a  judicial  quality;  and,  in  the  largest  sense  of  the 
term,  all  determinations  that  are  the    result  of  judgment 
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are  judicial.  But  the  term,  when  applied  to  proceedings 
pertaining  to  a  court  of  justice,  is  limited  within  a  less  ex- 
tended scope,  and  those  acts  are  denominated  judicial  which 
properly  pertain  to  the  judge  alone  in  the  exercise  of  his 
office.  If  the  defendants  fail  to  answer  within  the  time 
required  by  the  statute  (and  expressed  in  the  summons)  the 
clerk,  upon  application  of  the  plaintiflf,  is  required  to  enter 
the  defendants'  default,  and  thereupon  enter  a  judgment 
against  him  for  the  amount  specified  in  the  summons."  In 
such  cases  the  clerk  must  ascertain  from  the  complaint  that 
the  action  is  one  specified  in  sec.  246  of  the  code  of  civil 
procedure — for  money  or  damages  only — and  further,  he 
must  ascertain  when  and  where  the  summons  was  served, 
and  whether  the  defendant  be  in  default.  The  laws  of  this 
state  have  invested  in  the  clerk  the  authority  to  determine 
these  matters,  as  the  necessity  of  a  determination  of  them 
is  a  condition  precedent  to  the  exercise  of  the  further 
power  reposed  in  him  by  law  to  enter  the  default,  and  there- 
upon to  enter  a  final  judgment  for  the  amount  prkyed  for  in 
the  complaint,  and  specifically  demanded  in  the  summons. 
These  duties  of  the  clerk  falling  within  the  letter  and  spirit 
of  the  law,  have  generally  been  denominated  ministerial  in 
their  nature,  as  contradistinguished  from  judicial.  (Vide 
cases  above  cited  and  also  Wallace  y.  Mdredge^  27  Cal.  497; 
Olidden  v.  Packard,  28  Cal.  654;  and  Bond  v.  Facheco,  30 
Cal.  533.)  When  a  party  is  served  with  a  summons  and 
complaint  and  makes  default  (which  by  his  own  act  he  could 
have  prevented),  he  virtually,  although  not  technically, 
makes  confession  of  judgment.  Especially  is  this  the  case 
in  actions  for  the  recovery  of  damages  or  money  only.  The 
clerk  being  the  arm  of  the  court,  and  an  officer  in  whom  the 
law  reposes  certain  defined  powers,  in  entering  a  default 
and  a  judgment  thereon,  acts  simply  as  the  agent  of  the  law 
in  placing  upon  the  records  of  the  court  a  judgment  already 
declared  to  be  such  by  statute.  Hence  the  conclusion 
arrived  at  upon  the  first  point  presented  is,  that  in  cases 
falling  within  the  statute  (vide  civil  code,  sec.  246)  the 
clerk,  as  such,  has  power  to  enter  a  judgment  upon  a  default 
without  judicial  direction  or  intervention,  and  that  in  so 
doing  he  exercises  ministerial  and  not  judicial  functions. 
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As  to  the  other  point  raised  in  the  argument,  I  am  of 
opinion,  that,  inasmuch  as  the  record  discloses  the  fact  that 
the  defendants  are  jointly,  and  not  severally  liable,  the 
proper  course  for  the  court  or  the  clerk,  acting  in  conso- 
nance with,  and  obedience  to  sec.  69,  subdivision  1,  of  the 
code  of  civil  procedure,  was  to  enter  such  a  judgment  as 
could  be  enforced  against  the  joint  property  of  both  the 
defeiylants,  and  the  separate  property  of  the  defendant 
served.  It  matters  very  little  as  to  the  precise  language 
used  by  the  clerk  in  making  the  journal  entry  of  a  judg- 
ment, provided  the  various  steps  taken  in  a  case  clearly 
appear,  and  provided  also  that  so  much  of  the  judgment 
entry  as  authorizes  the  issuance  of  an  execution,  or  other 
process,  is  clearly  and  distinctly  set  forth  without  ambiguity 
or  doubt.  In  such  cases,  though  slight  informalities  appear 
in  other  parts  of  the  judgment  entry,  it  should  not  be 
opened  up,  set  aside,  or  disregarded.  The  enlry  in  this 
case  comes  within  this  rule,  and  is  conformable  to  the  stat- 
utes.   It  follows  that  the  motion  should  be  denied. 


CiBCurr  Court  fob  Multnomah  County,  November  Term,  1870. 
B.  WELLMAN  and  J.   M.  PECK  v.  J.  B.  HARKER. 

Appodttment  of  a  Beckiyeb. — The  court  refused  to  appoint  a  receiver,  \(rhere 
it  was  not  shown  that  there  was  danger  that  the  partnership  property 
will  be  ultimately  lost. 

Injunction. — Where  a  motion  for  an  injunction  is  submitted  on  complaint 
and  answer,  and  the  answer  denies  all  the  equities  of  the  bill,  the  in- 
junction should  not  be  granted. 

The  allegations  of  the  complaint  are,  that  about  February 
1st,  1867,  the  plaintiffs  and  the  defendant  entered  into  a 
partnership,  under  the  name  and  style  of  **Harker  &  Co.," 
in  a  general  mercantile  business  at  Portland,  Oregon,  for  a 
period  of  one  year.  That  they  carried  on  said  business  for 
the  said  year,  when,  by  a  further  agreement,  they  continued 
the  time  of  the  duration  of  the  partnership,  until  the  end  of 
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1868,  at  which  time  the  regular  bnsiness  of  said  firm  ceased, 
by  mutual  consent  of  parties.  The  terms  of  the  part- 
nership were,  that  the  plaintiffs  were  to  furnish  and  own 
one  half  of  the  capital  stock,  and  the  defendant  the  other 
half,  and  the  profits  and  losses  were  to  be  shared  in  the 
same  proportion.  The  plaintiffs  put  into  the  firm  $14, 493 .  22, 
and  the  defendant  about  the  same  amount.  The  defendant 
was  the  agent  of  the  firm,  and  managed  the  business  at 
Portland,  made  sales,  received  the  money,  and  kept  the 
books. 

The  defendant  drew  out  of  the  firm,  and  appropriated  to 
his  own  use,  $8,377.40.  The  firm  is  indebted  to  third  par- 
ties to  about  $12,000. 

"  The  defendant  has  pretended  to  control  the  books, 
accounts,  assets,  and  property  of  the  firm,  and  has  collected, 
and  still  is  collecting,  large  sums  of  money  due  to  the  firm. 
And  though  often  requested  by  the  plaintiffs  to  settle  and 
adjust  tJie  matters  of  said  firm,  as  between  the  members  there- 
of, and  to  pay  back  to  these  plaintiffs  the  capital  they  put 
into  it,  or  allow  them  the  use  of  their  share  of  the  property 
belonging  to  it,  yet  the  said  J.  B.  Harker  has  refused  to 
settle  and  adjust  said  partnership  accounts,  and  refused  to 
collect  from  the  firms  and  establishments  in  which  he  has  an 
interest,  outside  of  the  firm  of  Harker  &  Co.,  the  large 
amount  of  money  due  to  said  firm  of  Harker  &  Co.,  and  re- 
fuses to  pay  back  the  large  sums  he  has  drawn  out  of  said 
firm  and  applied  to  his  own  use." 

That  there  are  large  sums  due  to  the  firm.  That  the  de- 
fendant is  using  money  belonging  to  the  firm  in  outside 
speculations  attended  with  great  risk,  to-wit :  among  other 
things,  in  a  mill.  That  the  defendant  is  indebted  to  plain- 
tiffs $16,000. 

It  is  also  stated  in  the  complaint,  that  the  defendant  is 
interested  in  other  firms  named,  and  that  he  "wrongfully 
drew  out  large  sums  from  the  firm"  for  the  use  of  other 
firms  in  which  the  defendant  was  interested,  and  allowed 
said  firms  to  become  indebted  to  Harker  &  Co.,  to-wit : 
Bushbee,  Livermore  &  Co.  to  $16,207  04;  Snodgrass&  Co., 
$8,610  64;  Exclsior  Mills,  $1,631  38. 
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The  plaintiffs  pray  for  an  injunction,  the  appointment.of 
a  receiver,  the  appointment  of  a  referee,  and  for  general 
relief. 

An  answer  is  filed,  which  directly  meets  and  denies  the 
allegation  that  defendant  has  received  and  appropriated  to 
his  own  use  money  of  the  firm ;  denies  that  the  defendant 
has  control  of  the  books  and  the  accounts  of  the  firm,  and 
denies  that  the  defendant  has  refused  to  account  and  settle. 
And  avers  that  the  credit  given  to  the  various  firms  men- 
tioned in  the  complaint  was  given  with  the  plaintiffs\knowl- 
edge  and  consent. 

The  plaintiffs  demur  to  the  answer,  on  the  ground  that  it 
does  not  state  facts  to  constitute  a  defense.  On  this  state 
of  the  pleadings,  the  case  came  on  to  be  heard  on  the  motion 
of  the. plaintiffs  for  an  injunction  and  for  the  appointment 
of  a  receiver. 

LogaUy  ShaUuck  &  Killen,  for  the  plaintiffs. 

Mitchell  (k  Dolph,  for  the  defendant. 

Upton,  J.,  announced  the  following  decision  : 
It  does  not  appear  from  the  complaint  whether  the 
plaintiffs  have  made  any  effort  to  have  the  demands  due  to 
the  firm  of  Harker  &  Co.  collected ;  nor  that  the  defendant 
Las  neglected  any  duty  in  that  respect.  There  is  therefore 
no  foundation  laid  for  appointing  a  receiver  in  order  to  ex- 
pedite the  collections.  To  justify  appointing  a  receiver  or 
granting  an  injunction,  because  of  the  funds  charged  to  be 
in  the  defendant's  hands,  it  should  appear  that  there  is 
danger  that  the  money  will  be  ultimately  lost  to  the  plaint- 
iffs. It  is  not  alleged  that  the  defendant  is  insolvent,  nor 
does  it  appear  affirmatively  by  the  complaint  that  there  is 
any  danger  of  ultimate  loss  to  the  plaintiff.  The  answer 
denies  that  the  defendant  '*has  applied  to  his  own  use  any 
sums  drawn  out  of  said  fiirm,"  and  alleges  that  the  crediting 
the  other  firms  mentioned,  was  done  with  the  knowledge  and 
consent  of  the  plaintiffs. 

I  think  there  is  not  good  reason  shown  for  an  injunction 
or  for  the  appointment  of  a  receiver.     Where  the  motion  is 
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submitted  on  complaint  and  answer,  and  the  answer  denies 
all  the  equities  of  the  bill,  an  injunction  should  not  be 
granted. 

The  answer  I  think  denies  all  the  equities  attempted  to 
be  set  up  in  the  complaint,  unless  it  be  the  charge  that  the 
defendant  had  allowed  certain  firms  in  which  he  is  inter- 
ested to  become  indebted  to  the  firm  of  Harker  &  Co.  In 
regard  to  that  matter,  it  does  not  appear  that  those  firms 
are  insolvent,  nor  that  this  defendant  has  been  requested  to 
collect  the  money  from  them;  and  the  answer  avers  that  the 
credit  was  given  to  them  with  the  plaintiffs'  approval.  I  do 
not  think  a  sufficient  cause  is  shown,  either  for  appointing 
a  receiver  or  granting  an  injunction. 


Circuit  Coubt  fob  Multnomah  County,  Novembeb  Term,  1870. 
HENRY  LUDWICK  v.  JOSEPH  WATSON. 

Pbomise  to  Pat  the  Debt  of  Anotheb. — Where  a  promise  to  pay  a  debt  is 
founded  on  a  new  and  original  consideration  of  benefit  to  the  promiser, 
the  subsisting  liability  of  the  original  debtor  is  no  objection  to  the  re- 
covery. 

The  plaintiff  alleges  that  he  had  become  an  accommoda- 
tion indorser  for  one  Hnguinin,  on  a  note  of  $100,  which  he 
paid  under  compulsion  and  was  about  to  commence  an  ac- 
tion against  Huguinin,  and  to  sue  out  an  attachment  against 
his  goods  to  recover  the  amount.  And  was  about  to  attach 
a  certain  restaurant  which  the  defendant,  Watson,  and  said 
Hnguinin  owned  or  claimed.  "That  thereupon,  in  consid- 
eration that  said  plaintiff  would  forbear  to  attach  said  res- 
taurant, said  Watson  promised  and  agreed  to  pay  said  sum. 
That  thereupon  said  plaintiff  gave  up  all  claim  against  said 
Hnguinin,  and  has  looked  to  said  Watson  alone  for  pay- 
ment." 

He  alleges  a  demand  and  failure  to  pay. 

The  answer,  under  information  and  belief,  denies  the  al- 
legations in  regard  to  the  note,  denies  that  the  defendant 
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was  interested  in  the  restaurant,  and  in  the  same  manner 
denies  that  the  plaintiff  was  about  to  attach  the  property. 
The  defendant  also  ''denies  that  he  has  agreed  to  pay  to  the 
said  plaintiff  the  sum  of  $100,  or  any  other  sum  for  said 
Hugiunin." 

The  case  was  tried  before  a  jury,  and  the  proofs  sustained 
the  allegations  of  the  complaint  and  tended  to  show  that,  at 
the  time  of  the  threatened  attachment,  the  defendant  and 
the  said  Huguinin  were  keeping  the  said  restaurant  as  part^ 
ners. 

The  defendant  moved  for  a  non-suit, 
e/.  W.  Wholley^  for  the  defendant. 

The  rule  as  laid  down  by  Chancelor  Kent  in  Leonard  v. 
Vredeii,  8th  John.  29,  is  not  of  universal  application,  and  is 
not  the  true  rule.  (Williams  v.  Boyingtmi,  3  Mtcf.  396;  11 
Mass.  365;  5  Cush.  488;  8  N.  T.  207.) 

The  new  consideration  must  be  such  as  to  shift  the  actual 
indebtedness  to  the  new  promisor;  so  that  as  betAveen  him 
and  the  original  debtor,  he  is  bound  to  pay  the  debt  as  his 
own;  the  latter  standing  in  the  relation  of  surety  to  him. 
{Kingaley  v.  Balcom,  4  Barb.  131.) 

Caples  d:  iloreland,  for  the  plaintiff,  cite  Edwards  on 
Bills  and  Notes,  p.  223-224;  Parsons  on  Contracts,  387. 

By  the  Couet,  Upton,  J.  This  question  was  very  fully 
argued,  and  the  subject  carefully  examined,  in  the  case  of 
Hedges  y.  Strang^  AdmW.  In  that  case  this  court  held  the 
rule  to  be  as  stated  in  Leonard  v.  Vefi^den,  and  I  see  nothing 
in  the  cases  cited  by  the  defendant  in  conflict  with  the 
doctrine  there  laid  down,  except  the  ruling  in  Kingsley  v.  Bal- 
com^ 4  Barb.  131.  In  that  case  Judge  Sill  cites  Farley  v. 
Cleveland,  4  Cow.  432,  as  supporting  his  opinion.  The  lat- 
ter case  purports  to  be  a  review  of  the  leading  cases  on  this 
subject,  and  refers  to  some  case  in  which  it  has  been  said 
to  be  a  material  question  whether,  **the  original  debt  was 
still  subsisting,"  but  the  case  does  not  seem  to  support  the 
view  expressed  in  Kingsley  v.  Balcom',  on  the  contrary. 
Savage,  C.  J.,  says:  "In  all  these  cases,  founded  upon  a 
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new  and  original  consideration  of  benefit  to  the  defendant, 
or  harm  to  the  plaintiff,  moving  to  the  party  making  the 
promise,  either  from  the  plaintiff  or  the  original  debtor,  the 
subsisting  liability  of  tJte  original  dtbtor  is  no  objection  to  the 
recovery."    The  motion  for  non-suit  mnst  be  overruled. 

The  defendant  offered  some  evidence  tending  to  show  that 
there  was  no  consideration  moving  to  tlie  defendant.  The 
charge  to  the  jury  was  the  same  as  was  given  on  this  point 
in  the  case  of  Hedges  v.  Strong,  AdmW, 

The  plaintiff  had  a  verdict  for  $109. 


CiEcurr  Court  fob  Multnomah  County,  November  Term,  1870. 
NELSON  NORTHROP  v.  THE  CITY  OF  PORTLAND. 

CoNTBAcrr—  Construction. — ^^Vhere  an  estimate  had  been  previously  made, 
and  the  defendant  contracted  for  removing  earth,  in  the  words,  **  For 
grading  as  per  estimate  on  file,  thirty  cents  per  cubic  yard,"  Ilddy  that 
prima  facie  the  estimate  must  be  taken  as  correct, 'and  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  there  is  a  mistake  in  the  estimate. 

Copies  &  Mordandy  for  the  plaintiff. 

C.  A.  Dolph,  City  Attorney,  for  the  defendant. 

The  plaintiff  contracted  to  do  **  all  the  grading  required 
by  a  plank  roadway  sixteen  feet  in  width  in  front  of  the 
block  abutting  on  Second  street,  between  Madison  and  Har- 
rison streets,"  in  the  city  of  Portland;  for  which  the  city 
agreed  to  pay  him  '*  as  follows,  to  wit:  for  grading  as  per 
estimate  on  file,  thirty  cents  per  cubic  yard." 

At  the  making  of  the  contract,  there  was  on  file  a  written 
estimate,  made  by  the  city  surveyor,  stating  the  grading  at 
a  given  number  of  yards.  This  was  set  forth  in  the  com- 
plaint, and  it  was  alleged  that  the  estimate  was  erroneous  and 
incorrect.  And  the  complaint  specified  a  greater  number 
of  yards  actually  included  in  the  grading  and  necessarily 
removed  by  the  plaintiff.     The  action  is  for  compensation 
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for  the  number  pi  yards  which  the  earth  alleged  to  have 
been  removed  exiceeds  the  estimate. 

The  defendant  demurred  that  the  facts  stated  did  not  con- 
stitute a  cause  of  action,  and  the  demurrer  was  overruled. 

The  defendant  answered,  denying  the  alleged  error  in  the 
estimate,  and  setting  up  certain  city  ordinances,  and  certain 
usages  in  regard  to  such  kinds  of  work  in  the  city,  and 
averring  an  agreement  to  pay  according  to  the  estimate  only. 

On  the  trial  it  was  shown  that  the  plaintiff  had  frequently 
done  work  for  the  city  under  contracts  containing  similar 
provision  in  regard  to  the  mode  of  estimating  the  work; 
that  it  was  the  customary  mode  of  letting  contracts,  to  first 
cause  the  amount  of*  earth  to  be  estimated  by  the  city  sur- 
veyor, and  to  place  the  written  estimate  on  file  before  mak- 
ing the  contract;  and  that  in  his  previous  transactions  the 
plaintiff  had  settled  with  the  defendant  upon  the  basis  of 
the  estimates  so  filed,  without  any  subsequent  or  other 
measurement  of  the  work. 

The  following  instruction  asked  by  the  defendant,  the 
court  declined  to  give  to  the  jury : 

**  If  you  find  that  by  the  agreement  the  amount  of  com- 
pensation was  to  be  calculated  and  determined  by  the  esti- 
mate then  on  file,  the  verdict  must  be  for  the  defendant." 

Upon  the  principal  points  in  the  case  the  court  iastructed. 
as  follows : 

If  you  find. that  it  was  an  established  usage  known  to 
the  plaintiff  at  the  time  of  making  the  contract,  to  contract 
with  reference  to  an  estimate  previously  made  and  filed, 
showing  the  number  of  yards  of  grading,  and  to  rely  upon 
such  estimate,  and  to  settle  the  compensation  by  it  without 
any  further  measurement  or  computation,  you  will  take  the 
written  estimate  offered  in  evidence  as  fixing  the  plaintiff's 
compensation;  unless  you  are  satisfied  that  the  city  surveyor 
made  a  mistake  in  making  that  estimate.  In  that  case  the 
burden  of  proof  is  on  the  plaintiff  to  show  the  mistake. 

By  the  terms  of  the  contract  the  parties  must  b*^  pre- 
sumed to  have  bargained  under  the  belief  that  a  correct 
estimate  had  been  mad6;  and  with  an  intention  that  the 
compensation  would  be  made  in  pursuance  of  the  estimate. 
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It  was  the  intent  of  the  parties  that  the  plaintiff  should  be 
paid  for  all  the  earth  required  to  be  removed,  and  it 
was  their  intent  that  no  further  measurement  should  be 
necessary  to  ascertain  the  amount.  Prima  facky  the  esti- 
mate must  be  taken  as  correct,  because  the  parties  so 
intended  and  so  in  substance  bargained,  and  for  this  rea- 
son the  plaintiff,  who  asserts  that  it  is  incorrect,  has  the 
burden  of  proving  his  assertion. 
The  defendant  had  a  verdict. 


Circuit  Couht  fob  Clackamas  County,  IS^oijembeb  Term,  1870. 
STATE  OF  OREGON  v.  CHARLES  CUTTIKO. 

Bellino  Liquob  without  Lickkse — Tims. — On  an  indictment  for  selling 
liquor  withoat  a  licen^,  where  there  is  no  question  as  to  the  statute  of 
limitations,  the  time  when  the  liquor  was  sold  is  not  material.  Bat 
where  the  name  of  the  person  to  whom  the  sale  was  made  is  stated  in 
the  indictment,  the  proof  must  show  that  a  sale  was  made  to  the  person 
named. 

BuBDEN  OF  Pboof. — The  burden  is  on  the  defendant,  to  show  that  he  is 
licensed. 

Payment. — If  one  sells  liquor,  it  is  not  material  whether  it  is  paid  for. 

Idem. — It  would  not  be  a  violation  of  the  statute  for  one  to  give  away  liquor 
without  any  expectation  of  compensation. 

BuBTEBFUOB. — But  if  there  is  an  understanding,  express  or  implied,  that  the 
parly  who  obtains  the  liquor  will  pay  for  it,  or  will  purchase  something 
else  because  of  it,  the  act  is  disposing  of  the  liquor  within  the  meaning 
of  the  statute. 

The  defendant  was  indicted  under  the  statute  which 
makes^it  a  criminal  offense  for  any  person  to  "barter,  sell 
or  dispose  of"  spirituous  liquors  without  a  license.  On  the 
first  trial  the  jury  failed  to  agree,  and  the  case  coming  on  a 
second  time,  the  defendant's  counsel  requested  that  the 
instructions  be  given  in  writing. 

The  evidence  tended  to  show  that  the  defendant  kept  a 
smalt  grocery  and  variety  store,  and  that  it  was  his  practice 
to  give  away  liquor  to  those  who  made  purchases  from  him, 
and  that  he  frequently  sold  a  stick  of  candy  for  12 J  cents 
and  gave  the  purchaser  a  drink  of  liquor. 
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A.  C.  (}ibb8,  district  attorney. 

Cliorles  Warren  &  M,  F.  MuUcey,  for  the  defendant. 

Upton,  J,  The  following  instructions  were  given  to  the 
jury: 

Gentlemen  of  the  jury  :  In  a  case  of  this  kind,  if  the  de- 
fendant claims  to  be  licensed,  it  is  his  duty  to  prove  that  he 
has  been  licensed,  and  if  he  fails  to  do  so,  the  jury  must 
hold  that  he  is  not  licensed. 

In  this  case  it  is  necessary  for  the  prosecution  to  show 
that  the  defendant- sold  or  disposed  of  spirituous  liquors  in 
less  quantity  than,  one  quart ;  and  to  make  out  a  case,  the 
prosecution  should  show  that  liquor  was  disposed  of  by  the 
defendant  to  Woodcock,  the  person  named  in  the  indict- 
ment; but  the  time  when  the  liquor  was  disposed  of  is  not 
material,  as  there  is  no  question  of  the  statute  of  limitations 
in  the  case;  and  it  is  not  material,  under  this  indictment, 
whether  the  liquor  was  whisky  or  some  other  kind  of  spirit- 
uous liquor.  If  the  defendant  has  disposed  of  whisky  by 
selling  candy  for  more  than  the  ordinary  price  and  giving 
away  the  liquor,  with  an  intent  to  evade  the  law  which  re- 
quires a  license,  he  committed  the  offense  created  by  this 
statute.  If  the  prosecution  has  proved  beyond  a  reasonable 
doubt  that  the  defendant  has  so  disposed  of  whisky  to 
Wilson  W^oodcock,  in  less  quantity  than  one  quart,  it  is 
your  duty  to  render  a  verdict  of  guilty. 

A  defendant  is  to  be  presumed  innocent,  in  a  criminal 
case,  unless  and  until  the  proof  establishes  his  guilt  beyond 
a  reasonable  doubt. 

But  if  the  evidence  satisfies  your  minds  beyond  a  reason- 
able doubt  that  the  defendant  sold  or  disposed  of  spirituous 
liquor,  to  the  party  named  in  the  indictment,  in  less  quan- 
tity than  one  quart,  the  presumption  of  innocence  is  destroy- 
ed. It  is  sufficient  if  the  prosecution  has  proved  such  sale 
on  any  one  occasion,  and  it  is  immaterial  on  what  day  the 
sale  took  place. 

If  the  defendant  gave  a  drink  of  liquor  and  a  stick  of 
candy  for  12 J  cents,  for  the  purpose  of  evading  the  law,  it  is 
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iminaterial  whether  the  defendant  took  up  the  money  from 
the  counter  or  not.  Nor  is  it  essential  that  the  liquor  should 
be  actually  paid  for  to  complete  the  offense.  Tbe  object  of 
this  trial  is  to  ascertain  whether  the  defendant  disposed  of 
the  liquor  in  violation  of  the  law.  It  would  not  be  a  viola- 
tion of  this  law  for  one  to  give  away  to  another  spirituous 
liquor  without  any  hope  or  expectation  of  compensation; 
but  if  there  is  an  understanding,  express  or  implied,  that 
the  party  who  gets  the  liquor  will  in  some  manner  pay  for 
it,  or  purchase  something  else  because  of  it,  the  act  isdis- 
posing  of  the  liquor  within  the  meaning  of  the  statute. 

If  the  defendant  did  dispose  of  the  liquor,  it  is  of  no  con- 
sequence whether  the  motives  of  the  prosecuting  witness  are 
good  or  bad;  or  whether  the  witnesses  are  actuated  by  pub- 
lic spLi*itedness,  or  by  purely  selfish  motives.  If  you  are  in 
doubt  as  to  whether  the  witness  testifies  fairly  and  truly,  the 
motives  may  be  material  on  that  point,  but  if  there  is  no 
doubt  about  the  facts,  the  motives  of  the  witnesses  are 
wholly  immaterial.   . 

Some  effort  has  been  made  to  discredit  the  witness.  Wood- 
cock. If  you  should  doubt  the  reliability  of  Mr.  Woodcock's 
memory,  or  his  correctness,  it  will  be  necessary  to  consider 
whether  the  defendant's  witness.  Stone,  told  the  truth.  If 
Stone  saw  Woodcock  get  the  whisky  and  the  candy  and 
lay  down  a  piece  of  money,  it  is  proper  to  consider  whether 
he  corroborates  the  testimony  of  Mr.  Woodcock,  and  to 
what  extent.  If  the  defendant  let  Woodcock  have  the 
whisky  and  the  candy,  at  his  request,  with  the  expectation 
that  he  would  lay  down  money,  it  is  immaterial  whether  the 
defendant  afterwards  took  up  the  money  or  not. 

If  the  defendant  has  not  disposed  of  liquor  contrary  to 
law,  he  ought  to  be  acquitted.  But  it  is  as  fair  for  one  man 
to  pay  his  share  of  the  taxes  as  for  another  to  pay;  and  if  it 
is  clearly  established  that  the  defendant  endeavors  to  evade 
the  law  by  selling  spirituous  liquors  without  obtaining  the 
license  that  others  are  compelled  to  obtain,  there  is  nothing 
in  the  case  or  its  circumstances,  tending  to  extenuate  or  ex- 
cuse such  a  course. 

You  should  not  be  drawn  into  the  error  of  supposing  that 
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this  case-  is  a  mere  controversy  between  the  prosecuting 
witness  and  the  defendant.  It  is  not  a  material  question  in 
this  case  which  of  those  two  is  the  best  man,  or  which  is 
the  worst  man.  But  the  important  question  in  this  case  is 
whether  or  not  the  law,  requiring  license  to  be  obtained, 
has  been  violated. 

If  the  best  man  in  the  community  intentionally  violated 
this  law,  he  should  be  held  to  an  account  as  strictly  as  an- 
other. 

The  juiy  returned  a  verdict  against  the  defendant. 


CiRcurr  Court  for  Multnomah  County,  November  Term,  1870. 
J.  P.  KENNAED  and  WIFE  v,  PETEE  SAX. 

CovEBTiTRE — PLEADING. — In  an  action  against  the  wife  alone,  coverture  at 
the  time  of  making  the  contract  should  be  plead  in  bar.  When  the  ob- 
jection d^es  not  go  to  the  liability,  but  the  fact  is  merely  that  the  party 
has  married  since  making  the  contract,  the  marriage  is  pleadable  in 
abatement. 

Bill  of  Review. — A  suit  in  the  nature  of  a  bill  of  review,  to  set  aside  or 
modify  a  judgment  or  decree,  is  entertained  by  virtue  of  the  original 
and  not  the  appellate  jurisdiction  of  the  coui't. 

Ebbob  of  Fact. — Errors  of  fact  are  such  facts  as  affect  the  regularity  and 
validity  of  the  proceedings  on  the  record,  and  still  do  not  appear  on  it, 
and  they  may  be  put  in  issue  in  proceedings  by  writ  of  error  or  on  cer- 
tiorari. 
ABBiED  Woman — Sepabate  Pbopebtt  of. — In  order  to  charge  the  separate 
property  of  a  married  woman,  in  a  judgment  rendered  against  her  upon 
a  contract  made  during  coverture,  the  record  shbuld  show  that  the  debt 
was  contracted  for  the  benefit  of  the  separate  estate,  or  for  her  own  ben- 
efit on  the  credit  of  the  separate  estate. 

«Affibmative  Belief — Defense. — It  is  not  always  the  case  that  facts  which 
would  constitute  a  perfect  defense,  will  afford  grounds  for  af&rmative 
equitable  relief. 

Ebbob  that  does  not  Pbejudice. — ^Where  a  judgment  has  1)pen  errone- 
ously entered,  without  fraud,  but  the  'case  shows  that  the  amount  is 
justly  due  from  the  party  complaining,  and  that  payment  is  withheld, 
equity  will  not  interfere. 

The  defendant   had  recovered  a  judgment  for  $79  25 
against  the  plaintiff,  Angeline  Kennard,  in  a  justice's  court, 
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in  an  action  for  work  done  and  material  furnished  in  paint- 
ing a  house,  and  had  sued  out  an  execution,  J.  P.  Kennard, 
the  husband  of  Angeline,  not  being  made  a  party  to  the 
action.  In  that  action  the  defendant  did  not  plead  her 
coverture,  but  appeared  and  answered  to  the  merits. 

This  is  a  suit  to  restrain  this  defendant  from  levying  the 
execution  on  the  property  of  the  said  Angeline.  The  plaint- 
iffs allege  that  they  were  husband  and  wife  at  the  time  of 
the  alleged  contract  for  work  and  material,  and  still  are  such; 
''that  the  said  Angeline  has  property  in  her  own  name," 
and  that  unless  restrained,  the  defendant  will  cause  the  exe- 
cution to  be  levied  upon  it;  that  neither  of  the  said  plaintiffs 
were  indebted  to  the  said  Sax  in  said  sum  for  which  judgment 
was  obtained,  nor  in  any  sum  greater  than  $16 ;  and  tha- 
the  said  Angeline  had  tendered  $16  for  said  work  and  mat 
terial,  which  sum  they  allege  was  more  than  the  value 
thereof.  The  proceeding  upon  execution  had  been  stayed 
by  a  preliminary  injunction. 

The  answer  denies  information  or  knowledge  as  to  the 
plaintiffs  being  husband  and  wife.  Avers  that  the  said  An- 
geline appeared  by  counsel  in  said  justice's  court  and  an* 
swered  to  the  merits,  failing  to  plead  coverture,  and  that 
she  was  then  justly  indebted  for  the  work  and  material  in 
said  sum  of  $79  25.  That  at  the  time  of  the  contract  and  of 
doing  the  work,  and  at  the  time  of  the  action,  the  said 
Angeline  was  living  apart  from  her  alleged  husband.  That 
the  work  was  done  at  her  request,  on  a  house  held  in  her 
own  name  and  right,  and  that  she,  in  making  the  contract, 
represented  herself  as  a  femme  sole  trader.  The  replication 
denies  that  she  lived  apart  from  her  husband  and  denies 
making  the  alleged  representations. 

The  defendant  admitted  the  marriage  of  the  plaintiffs, 
and  without  further  evidence,  the  cause  was  argued  and 
submitted,  as  upon  final  hearing. 

W.  W.  7hayer,  for  the  plaintiffs. 

A  judgment  obtained  against  a,  femme  covert  cannot  be  en- 
forced by  execution.  ( Watkina  v.  AbraJiams,  24  N.  T.  72; 
(hon  V.  Brook,  21  Barb.  546;  Williams  v.  Carrol,  2  Hilton 
438.) 
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A  general  debt  made  by  a  married  woman  is  not  charge- 
able against  her  separate  estate.  {Curtis  v.  Engle,  2  Sandf . 
288.) 

The  general  appellate  jurisdiction  conferred  by  the  con- 
stitution on  the  circuit  court  is  broader  than  appears  by 
the  express  terms  of  the  statute  in  regard  to  appeals  and 
writs  of  review.  This  court  can  review  the  proceedings  of 
a  justice  of  the  peace  for  errors  of  fact  as  well  as  of  law,  and 
where  a  writ  of  review  will  not  lie,  the  remedy  is  by  suit. 
{AdsU  V.  Wilson,  7  How.  Pr.  64;  Valarino  v.  Thompson,  7 
N.  T.  576.) 

KeUy  &  Reed,  for  the  defendant. 

Coverture  must  be  pleaded  in  abatement.  (Gould's  PL 
eh.  5,  ss.  85,  88;  2  Duer679.) 

If  the  wife  represents  herself  as  sole  in  making  the  contract, 
equity  will  not  relieve.  Nor  if  the  amount  claimed  is  justly 
due. 

Upton,  J.  The  first  question  I  propose  to  consider  is 
the  etfect  of  the  failure  to  set  up  the  coverture  in  the 
justice's  court. 

It  is  said  in  Gould  on  pleading,  p.  263,  sec.  88 :  **  Where  a 
feranie  covert  is  sued  alone  she  can  plead  her  coverture  only  in 
abatement,"  *  *  *  and  **if  she  omits  to  plead  it  as  a 
dilatory  plea,  she  waives  it,  so  far  as  regards  her  oxon  privilege, 
and  tacitly  admits  she  is  liable  to  be  sued  alone."  But  I 
think  the  author  has  in  view  the  subject  of  coverture  at  the 
time  of  the  action  merely;  and  not  coverture  at  the  time  of 
making  the  contract. 

It  is  said,  in  1st  Chitty'sPl.  449:  **  Coverture  at  the  time 
when  the  supposed  contract  was  entered  into,  must  be  plead 
in  bar,"  though  formerly  it  might  be  given  in  evidence  un- 
der the  general  issue;  ** but  , where  the  objection  does  not 
go  to  the  liability  of  thefemme,  but  is  merely  that  the  husband 
ought  to  have  been  sued  jointly  with  her,  as  where,  since 
entering  into  the  contract,  or  committing  the  tort,  she  has 
married,  she  must,  when  sued  alone,  plead  her  coverture  in 
abatement,  and  aver  that  her  husband  is  living." 
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In  this  case  the  work  was  done  on  a  house,  the  property 
of  the  wife,  occupied  as  a  residence  of  the  family,  during  a 
temporary  absence  of  the  husband. 

The  pleadings  are  not  conclusive  as  to  whether  or  not  she 
acted  as  the  agent  of  her  husband  in  contracting  for  the 
work.  If  she  was  merely  the  agent  of  the  husband  her 
coverture  could  have  been  plead  in  bar. 

Formerly  the  husband  might  "at  any  time  come  in  and 
plead  the  coverture  in  bar,"  and  it  was  said,  that,  *'if  both 
of  them  omit  to  plead  it  and  judgment  is  given  against  her, 
the  judgment  may  be  reversed  by  a  writ  of  error."  (Gould's 
PI.,  ch.  5,  sec.  89.)  This  authority  points  to  proceedings 
at  law  as  distinguished  from  equity;  and  it  would  seem 
that  the  coverture  might  formerly  be  set  up  after  judgment, 
either  in  the  court  where  the  cause  was  tried,  or  by  writ  of 
error. 

But  our  statute  in  regard  to  appeals  declares:  **A  judg- 
ment or  decree  may  be  reviewed  as  provided  in  this  chapter, 
and  not  otkertaise.''  Appeals  from  justices'  courts  are  also 
limited  by  a  similar  enactment;  and  the  statute  does  not 
authorize  the  court  to  hear  a  case  on  appeal  or  to  exercise 
appellate  jurisdiction,  unless  the  case  is  brought  into  the 
appellate  court  by  the  prescribed  mode  for  taking  an  ap- 
peal, or  by  writ  of  review.  But  I  cannot  see  in  this  restric- 
tion, an  invasion  of  the  constitutional  powers  of  the  court, 
as  is  assumed  in  argument  by  the  plaintiff,  nor  do  I  think 
the  plaintiff  has  occasion  to  invoke  the  appellate  jurisdiction 
of  the  court  in  this  case.  If  he  is  entitled  to  relief  from  a 
judgment,  and  the  relief  cannot  be  obtained  by  appeal  or 
by  writ  of  review  in  the  modes  prescribed  by  statute;  that 
is  a  suflScient  ground  for  an  original  suit.  I  do  not  base 
this  conclusion  on  the  idea  that  the  record  made  by  a  justice 
of  the  peace,  cannot  be  disputed,  on  the  writ  of  review.  It 
has  been  held,  that  on  certiorari,  facts  that  do  not  appear 
in  the  record,  such  as  infancy,  coverture,  or  the  death  of 
a  party,  may  be  alleged  as  error.  An  error  o/faci  is  defined 
to  be  ''such  facts  as  ^ect  the  regularity  and  validity  of 
the  proceedings  on  the  record,  and  still  do  not  appear  on  it. 
(Adsit  V.  Wilson,  7  How.  Pr.  68.)     And  it  is  held  that  in 
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proceedings  by  writ  of  error,  or  on  certiorari,  such  facts 
may  be  put  in  issue,  although  they  are  not  disclosed  by  the 
record.  {Harvey  y.  Bickett,  15  John.  87;  WiUiama  v.  Albany 
Mayors  Court,  12  Wend.  266;  Fosty.  Block,  5  Denio,  66.) 

Whether  that  practice  is  proper,  under  the  writ  of  review 
prescribed  in  the  code,  it  is  not  necessary  to  decide^  but  I 
see  nothing  in  the  code  that  directly  prohibits  it,  and  I  think 
it  would  be  assuming  far  less,  to  hold  that  such  questions 
can  be  brought  before  the  court  on  petition  for  a  writ  of  re- 
view, than  to  hold  that  the  constitution  has  clothed  the  cir- 
cuit court  with  an  appellate  jurisdiction  that  has  never  been 
recognized  by  the  legislature.  I  therefore  conclude  on  this 
point,  that  the  legislature  has  provided  for  the  exercise  of 
all  the  appellate  power  with  which  art.  7,  sec.  9,  of  the 
constitution,  has  clothed  the  circuit  court. 

There  can  be  no  doubt  of  the  power  of  the  legislature  to 
prescribe  a  reasona)3le  limit  to  the  time  in  which  applica- 
tion for  relief  must  be  presented;  and  if  the  plaintiffs  had  no 
other  remedy  than  by  means  of  appellate  jurisdiction,  it 
is  now  too  late  for  them  to  be  relieved. 

But  the  plaintiff,  J.  P.  Kennard,  was  not  a  party  to  the  ac- 
tion, and  is,  not  within  the  statutes  in  relation  to  appeals 
or  the  writ  of  review;  he  has  not  waived  any  right  by  fail- 
ure to  appeal. 

As  to  the  wife,  the  judgment  in  the  justice's  court  cannot 
be  enforced  against  her  personally,  and  in  order  to  bind 
her  separate  estate,  the  record  of  that  case  should  show 
that  the  debt  was  contracted  either  for  the  benefit  of  her 
separate  estate,  or  for  her  own  benefit  on  the  credit  of  the 
separate  estate.  (Curtis  v.  Engel,  2  Sandf.  288.)  The  code, 
sec.  30,  requires  the  husTDand  to  be  joined,  unless  the 
action  concerns  her  separate  property.  And  I  am  no  way 
confident  that  she  waived  any  rights  by  failing  to  allege 
her  coverture,  or  by  failing  to  aj)peal.  The  general  doctrine 
of  the  disabilities  of  married  women  is  against  the  positipn 
that  she  waived  either  her  own  or  her  husband's  rights  by 
pleading  to  the  merits  in  the  justice's  court,  in  an  action 
not  there  shown  to  be  one  affecting  her  separate  estate. 

If  these  plaintiffs  are  entitled  to  relief,  equity  must  afford 
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it;  and  I  think  they  are  entitled,  if  the  amount  of  the  judg- 
ment was  not  justly  payable  by  either  of  them. 

It  was  a  material  allegation  in  this  complaint  in  this  suit, 
that  the  judgment  was  for  a  greater  amount  than  was  due; 
this  was  material,  because  ifc  is  not  always  the  case  that 
facts  which  would  constitute  a  perfect  defense,  afford  grounds 
for  affirmative  equitable  relief.  The  plaintiffs  ask  affirm- 
ative relief,  and  for  that  reason  it  devolves  on  them  to  show, 
not  only  that  the  judgment  is  technically  defective  in  law, 
but  that  it  is  against  equity.  And  I  think  the  burden  of 
proof  devolved  on  them  to  show  that  this  allegation  is  trae, 
notwithstanding  its  negative  form,  it  being  alleged  in  the 
complaint. 

For  aught  that  is  shown,  the  amount  of  the  judgment 
may  be  justly  due  from  one  of  the  plaintiffs;  and  as 
the  work  was  done  on  a  house  belonging  to  the, wife,  it  may 
have  been  an  equitable  lien  on  her  separate  estate.  (Yale 
V.  Dederer,  18  N.  T.  265;  Story's  Eq.  PL,  see's.  625  and  1,- 
397  to  1,400.  Where,  without  fraud,  a  judgment  has  been 
erroneously  entered,  but  the  case  shows  that  the  amount  is 
justly  due  from  the  party  complaining,  and  that  pajment 
is  withheld,  equity  will  not  interfere. 

Whether  it  was  originally  a  debt  of  the  husband,  or  a 
charge  on  the  separate  estate  of  the  wife,  in  either  case  it 
would  be  contrary  to  the  course  of  equity  practice,  to  inter- 
fere, to  afford  affirmative  relief  by  setting  aside  the  judg- 
ment, unless  the  plaintiffs  show  that  nothing  is  due;  or  first 
pay,  or  offer  to  pay,  the  amount  that  is  equitably  due.  I 
am  not  confident  but  that  it  would  be  the  better  prac- 
tice to  dismiss  this  bill,  ^  because  the  plaintiffs  have  failed  to 
introduce  proof  on  that  subject.  But  as  I  cannot  see  that 
the  judgment  in  the  justice's  court  can  be  made  available 
to  this  defendant,  except  by  enforcing  it  in  this  proceed- 
ing if  he  shall  be  successful;  and  as  it  is  evident  from  the 
course  taken  in  the  argument,  that  the  omission  of  the 
proof  arose  from  misapprehension,  there  are  some  reasons 
in  favor  of  letting  it  in;  and  I  think  it  is  to  the  interest  of 
all  parties,  that  the  controversy  be  terminated  in  this  suit. 
If  a  trial  of  the  issue  of  fact  be  ordered,  the  amount  of  the 
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demand  can  be  determined  as  well  in  this  cause  as  elsewhere. 
I  shall  therefore  direct  that  that  issue  be  set  down  for  trial 
bj  a  jury,  and  if  the  defendant  thinks  his  claim  is  a  charge 
on  the  wife's  separate  estate,  he  can  set  forth  in  this  answer 
a  description  of  the  property  on  which  be  claims  the  lien. 

The  issue  was  tried  by  a  jury,  and  a  verdict  returned, 
finding  in  favor  of  this  defendant  something  less  than  the 
$16  that  had  been  tendered  to  hiin.  The  amount  being  paid 
into  court,  a  decree  was  entered  setting  aside  the  judgment 
in  the  justice's  court,  and  refusing  to  decree  costs  in  favor 
of  either  party. 


CiBCurr  CouBT  foe  Multnomah  County,  November  Tebm,  1870. 
JOSEPH  KNOTT  v,  JAMES  B.  STEPHENS. 

JoiNDEB  OP  Hkpresentatiye  OP  DECEASED  Pabtmeb. — ^Whcre  two  persons, 
who  were  partners  in  the  business  of  fishing  and  selling  fish,  bargained 
for  a  block  of  land,  gave  their  note  to  the  defendant  for  the  price,  and 
took  the  defendant's  bond  for  a  deed  on  payirent  of  the  note,  and  paid 
one  year's  interest  before  the  note  fell  dne;  and  one  of  the  partners 
having  died,  the  other  claiming  to  act  as  surviving  partn€r,  assigned  the 
bond  and  the  .land  to  the  plaintiff  two  years  after  the  note  fell  due,  no 
administration  being  had,  and  it  being  a  disputed  question  whether  the 
land  was  purchased  for  partnerBhip  purposes.  In  a  suit  by  the  assignee 
for  specific  performance,  it  was  held  that  the  question  of  fact  whether  the 
land  was  purchased  for  partnership  purposes  could  not  be  ultimately 
settled,  so  as  to  bind  the  heirs  of  the  deceased  partner,  in  a  suit  where 
neither  the  heirs  or  the  representatives  of  the  deceased  partner  were 
made  parties. 

Specific  Pebpobmance — Cebtainty. — If  the  representatives  were  parties,  the 
question  of  fact  might  be  determined  in  this  suit,  and  all  risk  of  that 
question  removed  by  the  decree.  Fair  dealing  does  not  require  the  de- 
fendant to  convey  to  the  assignee  of  the  survivor  unless  he  had  reason- 
able grounds  of  certainty  on  that  question. 

Incbease  in  Value. — ^Where  no  attempt  is  made  to  pay  the  purchase  price, 
and  obtain  a  deed  until  a  considerable  change  has  occurred  in  the  value, 
and  the  defendant  has  made  improvements,  this  has  been  held  a  sufficient 
ground  for  refusing  relief. 

This  is  a  suit  for  the  specific  performance  of  a  contract 
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for  the  sale  of  a  block  of  land  in  the  town  of  East  Port- 
land. 

In  March,  1866,  Joseph  Long  and  Wm.  Foster  bargained 
with  the  defendant,  Stephens,  for  the  land;  paid  him  one 
hundred  dollars  and  gave  their  promissory  note  for  five  hun- 
dred dollars,  payable,  with  interest,  two  years  from  its  date; 
and  Stephens  and  his  wife  executed  a  bond  in  the  sum  of 
five  hundred  dollars,  conditioned  for  the  conveyance  of  the 
land  on  the  payment  of  the  note. 

Long  and  Foster  were  then  partners  engaged  in  fishing 
and  selling  fish  at  Oregon  City,  and  the  evidence  tends  to 
show  that  they  contemplated  carryirtg  on  that  business  at 
some  future  time  at  East  Portland,  and  that  they  intended 
to  use  the  land  in  question  in  their  business.  On  the  twelfth 
of  March,  1867,  Long  paid  one  year's  interest,  sixty-dollars, 
on  the  note,  and  in  the  fall  of  1867  Long  died,  and  it 
does  not  appear  that  any  steps  have  been  taken  toward 
administering  upon  the  estate  of  Long.  On  thew  twenty- 
eighth  of  June,  1870,  said  Foster,  claiming  to  act  both  for 
himself  and  as  surviving  partner,  assigned  and  transfetred 
the  land  to  this  plaintifi'  for  value.  Joseph  Long,  or  some 
one  in  his  name,  paid  the  taxes  for  the  years  1866,  1867  and 
1868  on  the  land,  amounting  to  $8.50.  The  last  payment 
being  made  in  January,  1869.  The  note  fell  due  March  10, 
1868. 

After  Long's  death,  and  before  the  note  fell  due,  the  de- 
fendant, Stephens,  asked  Foster  what  he  intended  about 
paying  the  note  and  taking  the  land.  Foster  replied  that  he 
did  not  know. 

The  defendant,  Stephens,  testifies  that  when  the  note  fell 
due  he  called  on  Foster  and  asked  him  to  pay  the  note;  that 
Foster  declined,  saying  that  he  had  not  the  money.  That 
a  few  weeks  later  he  asked  Foster  again  about  the  matter, 
and  Foster  said  he  did  not  care  much  about  getting  the 
land.  That  a  year  or  more  after  that,  he,  Stephens,  went 
to  improving  the  land  by  driving  piles.  That  the  land  was 
worth,  when  the  bond  was  executed,  about  1600;  about  $1,- 
200  when  Stephens  went  to  improving  it;  and  is  worth  now, 
with  the  improvements,  about  $3,000. 
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Mr.  Foster  testified  that  the  note  was  never  presented  to 
him  for  payment.  He  did  not  deny  but  that  payment  had 
been  requested,  but  denied  having  said  that  he  did  not  care 
much  about  getting  the  land. 

The  evidence  tends  to  show  that  no  offer  to  pay  the  note 
was  made  until  after  the  plaintiff  took  the  assignment,  and 
after  the  work  of  driving  piles  was  in  progress,  and  that  the 
plaintiff  who  tendered  payment  acquired  his  interest  after 
the  defendant  had  made  a  large  part  of  the  improvements. 

W.  W.  Tfiayer,  for  the  plaintiff. 

If  there  is  a  defect  of  parties,  it  has  been  waived  by  not 
demurring  or  setting  it  up  by  answer.  (Code,  page  156, 
sec.  70.) 

Foster  had  a  complete  right  to  assign  the  entire  interest , 
in  the  land. 

At  common  law  the  surviving  partner  had  the  legal  right 
to  the  partnership  effects,  including  real  estate;  though 
courts*of. equity  regarded  him  as  a  trustee.  (1  Paige  Ch. 
393;  3  lb.  167;  6  Cowen,  441;  Story  on  Part.,  sec.  344.) 

Beal  estate  acquired  with  partnership  funds  for  partner- 
ship purposes,  is  treated  in  equity  as  personal  property.  (2 
Sandf.  Ch.  366;  24  N.  T.  505.) 

The  surviving  partner  may  sell.     (2  Sandf.  Ch.  366.) 

The  bond  was  a  chose  in  action.  (1  Abbott  Pr.  82;  2 
Robt.  26.) 

A  partner  has  power  to  transfer.     (25  N.  T.  315.) 

Foster  was  the  only  party  liable  in  an  action  on  the  note ; 
he  had  a  right  to  make  this  arrangement  to  satisfy  the  note. 
(5  Denio,  577.) 

The  heirs  of  Long  could  not  be  joined  with  Foster  as  de- 
fendants.    (17  N.  Y.  354.) 

They  should  not  be  joined  as  plaintiffs. 

Section  1,071  of  the  code,  should  not  be  construed  to 
take  away  rights  which  ^  the  surviving  partner  had  at  com- 
mon law!     (1st  Kent's  Com.  464;  3  HUl,  272.) 

Stout  &  Biirmisier,  for  the  defendant. 

The  penalty  is  $500;  is  not  this  a  case  where  the  plaintiff 
has  a  remedy  at  law  ?    (11  Paige,  352.) 
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1.  Could  Foster,  as  surviving  partner,  assign?  Not 
having  sought  to  administer  or  applied  to  the  probate 
court.     (Code,  sec.  1,070,  p.  417.) 

2.  This  land  never  having  been  used  in  the  partnership 
business,  and  it  being  doubtful  whether  the  partners  ever 
intended  to  so  use  it,  the  interest  of  Long's  heirs  cannot  be 
disposed  of  in  this  suit. 

3.  Although  it  is  not  expressly  shown  on  the  face  of  the 
bond  that  time  is  of  the  essence  of  the  contract,  the  circimi- 
stances  show  it.  And  the  evidence  not  only  shows  unex- 
plained delay  aijd  negligence,  but  leaves  an  unavoidable 
impression  that  Foster  abandoned  the  contract,  or  at  least 
waited  for  speculative  purposes,  and  only  came  forward  by 
his  assignee  after  the  land  had  risen  in  value,  and  had  been 
improved  at  the  cost  of  the  defendant.  (Story  Eq.  Jr.  771, 
776;  6  Cal.  671;  14  Pet.  462;  10  Cal.  322;  1  John.  Ch. 
370.) 

4.  It  is  not  a  case  of  part  performance.  The  plaintiffs 
assignor  was  never  in  possession. 

The  case  was  submitted  on  the  pleadings  and  evidence 
for  final  decree. 

Upton,  J.  This  case  presents  several  difficult  and  pur- 
plexing  questions.  It  is  in  many  respects  similar  to  cases 
where  specific  performance  has  been  decreed;  and  yet  it  is 
very  difficult,  if  not  impossible,  to  come  to  the  conclusion 
that  the  plain tiflf  is  in  a  position  to  demand  equitable  relief. 
After  a  careful  examination  of  the  case  I  am  constrained  to 
say  that  I  think  there  has  never  been  a  time  since  the  mak- 
ing of  the  contract  that  it  was  clearly  and  unquestionably 
the  duty  of  the  defendant  to  execute  a  deed  of  the  premises 
in  question. 

I  shall  not  now  undertake  to  pass  upon  the  construction 
or  effect  of  sections  1,069  to  1,074  of  the  statute  relating  to 
the  estates  of  deceased  persons.  The  circumstance  that  no 
steps  were  taken  to  administer  upon  the  estate  of  Long, 
deceased,  leaves  an  uncertainty  in  regard  to  the  assignment 
to  which  it  will  be  necessary  to  allude;  an  uncertainty  which 
I  think  sufficient  to  render  it  doubtful  whether  it  was  safe 
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for  the  defendant  to  transfer  the  entire  premises  to  the 
plaintiff.  It  is  said  the  defendent;  knew  the  law  and 
was  bound  to  take  notice  of  it  at  his  peril.  But  if  we 
assume  (what  the  conrtB  of  this  state  have  not  yet  decided), 
that  the  true  constmction  of  the  statute  is,  that  a  surriving 
partner  may  at  private  sale  transfer  real  estate  or  an  in- 
terest in  real  estate  purchased  for  partnership  purposes, 
without  an  order  of  the  probate  court,  and  without  giving 
the  bond  provided  in  the  sections  above  mentioned;  yet 
there  is  a  question  of  fact  included  in  the  proposition.  It 
is  not  shown  that  the  defendant  had  any  reason  to  suppose 
the  land  was  intended  for  partnership  purposes,  or  that  any 
assurance  or  even  notice  had  been  given  him  that  such  was 
the  case  or  that  Foster  had  power  to  act  for  the  heirs  or 
representatives  of  Long.  Nor  does  it  appear  now  that  there 
is  certainty  in  regard  to  the  land  being  purchased  for  part- 
nership purposes,  or  in  regard  to  Foster's  having  power  to 
sell. 

In  this  proceeding  we  must  look  upon  the  bond,  not 
merely  as  an  obligation  to  pay  a  given  sum  of  money,  but 
as  an  agreement  for  the  sale  of  land;  otherwise  specific  per- 
formance coxdd  not  be  decreed  under  any  circumstances, 
but  the  plaintiff  ^ould  be  driven  to  his  action  to  recover  the 
money.  The  evidence  shows  that  the  condition  of  the  bond 
had  not  been  broken  by  the  defendant  when  the  assignment 
was  made.  It  was  not  simply  a  chose  in  action  to  be  trans- 
ferred as  personal  property,  but  the  object  of  the  assign- 
ment was  to  transfer  an  interest  in  land. 

If  it  should  be  decided  in  this  case  that  the  land  was  bar- 
gained for  or  held  as  partnership  property,  the  heirs  of 
Long,  not  being  parties  to  this  proceeding,  would  not  v  be 
barred  by  the  decree  in  this  case  from  showing  hereafter 
that  it  was  not  so  held,  or  from  showing  that  their  interest 
was  not  subject  to  be  transferred  by  the  surviving  partner, 
under  this  statute  or  at  common  law.  The  evidence  that 
the  land  was  bargained  for  or  held  for  partnership  pur- 
poses, is  meager  and  far  from  conclusive.  It  is  not  shown 
that  that  point  is  or  can  be  rendered  certain,  except  by  a 
judgment  or  decree. 
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Unquestionably  the  plaintiff  is  not  entitled  to  a  decree 
for  specific  performance,  unless  at  the  time  of  the  demand, 
it  was  the  duty  of  the  defendant  to  execute  to  the  plaintiff  a 
deed  of  the  entire  premises  as  demanded;  nor  do  I  think 
that  fair  dealing  would  have  required  the  defendant  to 
convey  unless  he  had  reasonable  grounds  of  certainty 
that  he  was  dealing  with  the  real  parties  in  interest; 
and  I  do  not  think  that  a  court  ought  to  enforce  specific 
performance,  if  that  would  place  upon  the  defendant  an  un- 
reasonable risk. 

If  the  representatives  of  Long  were  parties  in  this  pro- 
ceeding, the  question  of  fact  might  be  finally  determined  in 
this  suit,  and  that  source  of  uncertainty  would  thus  be  re- 
moved. But  as  the  case  now  stands,  the  sufl&ciency  of  the 
assignment  must  remain  an  open  question,  because  the  heirs 
of  Long  are  not  parties  to  this  suit. 

It  appears  to  me  that  this  is  not  a  mere  question  of  prac- 
tice as  to  the  non-joinder  of  parties;  but  a  failure  to  estab- 
lish one  of  the  material  facts  upon  which  the  plaintiff  founds 
his  claim  to  equitable  relief.  That  is,  a  failure  to  show  with 
that  degree  of  certainty  which  equity  requires,  before  de- 
creeing specific  performance,  that  the  parcel  of  land  was 
purchased  and  held  for  partnership  purposes. 

It  appears  that  no  attempt  was  made  to  pay  the  purchase 
'  price  and  obtain  a  deed,  until  a  considerable  change  had 
occurred  in  the  value  of  the  properiy,  and  the  defendant 
had  made  improvements  of  some  value.  This  has  been  held 
a  sufficient  ground  for  refusing  relief .  (Story's  Eq.  Jr.,  ss. 
771,  776.) 

I  do  not  feel  called  upon  to  decide  the  disputed  question 
of  fact,  as  to  whether  or  not  Foster  expressly  abandoned 
the  idea  of  obtaining  the  land  before  making  the  assign- 
ment. 

Upon  the  other  grounds  above  stated,  I  think  it  would  not 
be  proper  to  decree  specific  performance,  and  that  the  bill 
should  be  dismissed. 
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Term,  1871.  "— 

GEORGE  COGGAN  and  GEORGE  COGGAN,  Administra- 
tor  of  the  Est>ate  of  R.  H.  Mallorj,  deceased,  Plaintiffb, 
V.  S.  B.  REEVES,  S.  ALBERSON  and  A.  MOORE  & 
BROS.,  partners,  etc..  Defendants. 

Mbchanigs'  Lien — Fobsclosubb.  —  Material-men  must  commence  proceed. 

ings  to  foreclose  their  liens  within  a  year  from  the  date  of  filing  their 

lien  notices. 
Idem. — ^They  must  eommence  by  filing  a  complaint. 
iDBif . — The  fact  of  a  lien-holder  being  made  a  party  defendant  by  a  plaintiff, 

because  his  lien  is  subsequent  to  the  one  sought  to  be  foreclosed,  does 

not  release  him  from  the  duty  of  strictly  pursuing  his  statutory  remedy. 

This  case  came  on  to  be  heard  upon  a  demurrer  to  the 
answer  of  certain  of  the  defendants.  The  facts  are  suffi- 
ciently alluded  to  in  the  opinion. 

Wilson,  Pierce  (ft  Lasswdly  for  the  demurrer. 

L,  0.  StemSy  contra, 

McArthub,  J.  This  is  a  suit  to  foreclose  a  mortgage  ex- 
ecuted by  defendant,  S.  B.  Reeves,  to  R.  H.  Malloiy, 
deceased,  and  George  Coggan;  and  Anthony,  Amasia  and 
Albert  Moore,  being  subsequent  lien-holders,  were  made 
defendants  on  motion  of  the  plaintiff.  S.  Alberson,  having 
some  interest  in  the  event  of  the  suit,  was  also  made  a  de- 
fendant. The  liens  of  A.  Moore  &  Brothers  are  what 
are  known  as  material-men's  liens.  They  are  three  in  num- 
ber and  were  filed  in  the  following  order:  the  first  for 
ISOa^^jV,  on  May  17,  1869;  the  second  for  $41^,  on  De- 
cember 3,  1869,  and  the  third  for  $188  ^Vt,  on  April  30, 
1870.  They  are  thus  set  forth  in  the  answer  of  A.  Moore  & 
Brothers  to  the  original  complaint,  which  answer  was  filed 
on  May  16,  1870.  The  plainidffs  and  one  of  the  defendants, 
to  wit:  Alberson,  filed  their  demurrer  to  the  said  complaint 
on  seventeenth  of  May,  1871,  by  permission  and  without 
objection. 
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The  qnestion  raised  by  the  demurrer  and  presented  for 
judicial  determination^  is:  Have  these  liens  any  present 
vitality?  That  is,  are  they  valid  existing  liens,  or  have 
they  become  null  and  void  by  the  non-compliance  of  the 
holders  thereof  mth  the  law  for  the  foreclosure  of  such 
liens? 

I  am  of  opinion  that  these  liens  hove  all  expired.  By  the 
statute,  liens  of  this  character  cease  to  exist  at  the  expiration 
of  one  year  from  the  time  of  filing  the  notice  thereof,  unless 
the  party  filing  such  lien-notice  within  that  time  commences 
an  action,  or  suit,  rather,  to  enforce  the  same  in  the  circuit 
court  of  the  proper  county. 

Section  50,  p.  150,  of  the  code  of  civil  procedure,  pro- 
vides that  ^'actions  at  law  shall  be  commenced  by  filing  a 
complaint,*'  etc.,  and  the  provisions  of  the  section  apply  and 
govern  the  mode  of  proceeding  in  suits  as  well  as  in  ac- 
tions. 

The  fact  of  a  lien-holder  being  made  a  party  defendant  by 
the  plaintiff,  because  his  (defendant's)  lien  is  subsequent  to 
the  one  sought  to  be  foreclosed,  does  not,  in  my  opinion, 
release  him  from  the  obligation  of  strictly  pursuing  his 
statutory  remedy. 

In  Noyes  v.  Benion,  17  Howard,  419,  a  case  analc^ous  to 
the  one  under  consideration,  it  was  held  that  a  lien  of  like 
character  ceased  after  a  year,  ^'  because  he  (the  lien-holder) 
has  not  done  what  the  statute  declares  necessary  to  continue 
the  lien  in  force  after  that  period.  During  the  year  this 
court  could  continue  the  property  or  keep  its  proceeds  in 
court,  subject  to  the  lien,  if  proper  proceedings  were  taken 
to  enforce  it,  and  might  perhaps  obtain  jurisdiction  so  far 
over  the  subject  matter  as  to  order  the  lien  to  be  discharged 
by  payments,  if  it  were  brought  to  a  close  within  the  year, 
or  if  proceedings  were  still  pending  for  that  purpose; "  that 
is,  for  the  purpose  of  foreclosing  the  lien  by  an  independent 
suit. 

I  cannot  look  upon  the  answer  of  Moore  &  Brothers  as  an 
original  complaint  for  the  purpose  of  foreclosing  their  liens. 
Their  answer  simply  advised  the  court  of  the  fact  that  they 
had  some  interest  in  the  mortgaged  premises,  which  required 
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fhe  interposition  of  a  court  of  equity  to  secure  or  preserve. 
Had  the  original  suit  been  disposed  of  within  a  year  from 
the  date  of  their  lien-notices,  then  their  interest  in  the 
mortgaged  premises  might  have  been  ascertained  and  fully 
adjudicated,  but  when  tiiey  saw  the  time  limited  to  them  by 
statute  rapidly  passing  away  without  any  probability  of  a 
£nal  decree  being  entered  in  the  original  foreclosure  suit, 
it  was  their  duty  to  have  commenced  their  suit  to  foreclose 
the  liens  in  the  manner  and  form  provided  by  the  statute. 
The  demurrer  should  therefore  be  sustained. 


CzBcurr  Coubt  fob  thb  Couinr  of  TJmiom;  Vacation  after  Mat 

Tebm,  1871. 

S.    ANDEBSON,    Appellant,    v.    MARY    E.    LAUGHERY, 

RESPOliDEMT. 

Beoistxb  07  State  Lands. — ^The  register  of  state  lands  for  the  La  Qrande 
District  acts  within  said  district  simply  as  the  agent  or  sub-commis- 
sioner of  the  board  of  school  land  commissioners. 

Idcx. — He  cannot  render  snch  a  decision,  judgment  or  decree  as  can  be 
appealed  from  to  the  eirexut  courts. 

This  is  an  appeal  from  the  decision  of  the  register  of  state 
lands  for  the  La  Orande  District.  The  record,  which  is 
very  meagre,  exhibits  the  following  facts  :  That  on  the  sec- 
ond day  of  March,  1871,  the  register  issued  two  summonses, 
one  to  S.  Anderson  and  the  other  to  Mary  E.  Laughery, 
commanding  said  parties  to  appear  before  him  on  the 
eleventh  of  March,  1871,  to  offer  testimony  in  support  of 
their  respective  rights  to  purchase  from  the  state  of  Oregon 
the  N.  J  of  S.  E.  i  S.  21,  T.  1.  S.  R.  39  E.  The  tract  of 
land  described  is  situate  in  Union  County,  Oregon,  and 
contains  eighty  acres.  The  said  summonses  were  duly 
served  upon  each  of  said  parties.  Subpoenas  were  also 
served  upon  several  persons,  to  compel  their  attendance  as 
witnesses.  The  certified  copy  of  the  register's  journal  entry, 
accompanying  the  record,  shows  that  the  said  register  or- 


278  Ain)EBSOK  v.  Laugheby. 

dered  and  adjudged,  after  hearing  the  proofs  and  argument 
of  counsel,  that  the  said  Mary  E.  Laughery  was  equitably 
entitled  to  the  right  to  purchase  and  possess  said  tract  of 
land.  From  this  decision,  Anderson  appeals  to  this  court, 
and  this  appeal  Laughery  insists  should  be  dismissed,  and 
therefore  files  motion  to  dismiss  the  same. 

Ellsworth  and  Wilson,  for  the  motion. 

Baker  and  Lichtenthaler,  contra. 

McArthtjr,  J.     Section  13  of  the  act  to  create  the  office 
of  register  of  state  lands  for  the  La  Grande  District,  and  to 
provide  for  the  disposition  and  sale  of  state  lands,  approved 
October,  26,  1868,  provides,  among  other  things,  that  "ap- 
peals in  all  contested  cases  shall  be  allowed  from  the  de- 
cision of  the  register  to  the  district  court  of  the  county  in 
which  the  land  is  situate,  in  the  same  manner  as  appeals 
from  the  courts  of  justices  of  the  peace."    The  phraseology 
of  the  entire  section,  and  particularly  of  the  part  quoted, 
is  very  peculiar  and  singularly  inapt,  as  will  plainly  appear 
by  reference  to  Ai-ticle  VII,  section  1,  of  the  state  constitu- 
tion.    That  section  enumerates  all  the  courts  known  to  the 
judicial  department  of  the  state  and  makes  no  allusion  to 
any  such  tribunal  as  the  "district  court."    It  is  urged  that 
the  legislature  intended  that  appeals  should  lie  to  the  circuit 
courts.     However  correct  this  assumption  may  be  in  point 
of  fact,  I  do  not  feel  myself  at  liberty  so  to  decide.  If  there 
was  any,  the  slightest,  ambiguity  in  the  language  used,  I 
might,  all  things  considered,  be  strongly  inclined  to  so 
hold;  but  there  is  no  ambiguity  whatever  about  the  expres- 
sion; it  is  very  clear,  though  as  before  remarked,  very 
peculiar.     It  is  an  unfortunate  misnomer  of  the  tribunal 
intended,  resulting  probably  from  the  too  hasty  preparation  and 
passage  of  the  act,  and  one  which  I  think  cannot  be  corrected 
by  judicial  construction.     Taking  it  for  granted,  however, 
that  the  intention  of  the  legislature  was  that  appeals  should 
lie  to  the  circuit  courts,  another  part  of  the  section  first 
above  cited  erects  an  insurmountable  barrier  in  the  path  of 
legal  administration  of  justice  under  this  legislative  enact- 
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ment,  for  it  is  provided  that  ^'the  issue  of  the  trial  in  the 
district  court  shall  be  the  same  as  before  the  register/* 
This  provision  limits  the  action  and  the  power  of  the  appel- 
late courts  and  binds  them  to  affirm  the  decision  of  the 
register,  for  it  emphatically  declares  that  ''the  issue  of  the 
trial,"  that  is  to  say,  the  close,  the  end,  the  result,  the  ter- 
mination of  the  cause  in  the  appellate  court  ^'sJiaU  be  the 
same  as  before  the  register." 

But  assuming  that  section  13  of  the  act  of  the  legislature 
alluded  to,  fully  and  clearly  provided  that  appeals  should 
lie  to  the  circuit  courts,  and  that  when  appealed,  all  cases 
should  be  tried  upon  substantially  the  same  issues  presented 
before  the  register,  there  are  other  and  more  cogent  rea- 
sons which  appear  to  me  to  fully  warrant  the  court  in  sus- 
taining this  motion.  Section  525  of  the  code  of  civil  pro- 
cedure provides  that  "a,  judgment  or  decree  may  be 
reviewed  as  prescribed  in  this  title,  and  not  otherwise.  An 
order  affecting  a  substantial  right,  and  which  in  effect  de- 
termines the  action,  suit  or  proceeding,  so  as  to  prevent  a 
judgment  or  decree  therein,  or  a  final  order  affecting  a  sub- 
stantial right  and  made  in  a  proceeding  after  judgment  or 
decree  for  the  purpose  of  being  reviewed,  shall  be  deemed 
a  judgment  or  decree."  The  question,  therefore,  presents 
itself :  Does  the  decision  of  the  register  in  effect  determine 
the  action  or  suit  (if  the  proceeding  before  him  can  be  so 
styled)  so  as  to  prevent  a  judgment  or  decree  ?  Clearly  not, 
and  for  the  following  reasons:  By  examination  of  sections 
6,  6,  7,  11,  12  and  17,  of  the  act  to  create  the  office  of  reg- 
ister of  state  lands  for  the  La  Grande  District,  etc.,  it  con- 
clusively appears  that  the  said  register  is  nothing  more  nor 
less  than  the  agent  or  sub-commissioner  of  the  board  of 
school  land  commissioners  created  by  act  of  the  legislature, 
approved  October  22,  1864.  By  the  sections  referred  to,  it 
is  enacted  that  all  applications  for  the  purchase  of  lands  in 
the  La  Grande  District  are  to  be  made  in  duplicate  and  are 
to  be  filed,  the  one  with  the  register,  the  other  with  the 
board  of  commissioners.  The  said  board  acting  for  the 
state,  and  not  the  register,  makes  and  executes  the  deeds  to 
the  applicants,  the  register  simply  delivering  them.     It  is 
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also  made  the  duty  of  the  register  to  make  out,  on  the  last 
of  eveiy  month,  full  reports  of  all  his  official  actions,  and 
forward  the  same  to  the  board  of  commissioners,  and  when 
there  are  adverse  claimants,  although  it  is  incumbent  upon 
the  register  to  take  the  testimony  of  witnesses  ''and  hear 
and  determine  from  the  testimony  presented,  the  rights  of 
the  respective  parties,"  yet  it  is  especially  enacted  that  "all 
contested  claims  shall  be  transmitted  to  the  board  of  com- 
missioners in  a  special  communication  with  a  brief  state- 
ment of  the  decision  rendered  by  the  register  and  his  reason 
therefor."  From  this  provision  of  the  law  I  am  satisfied 
that  before  the  decision  (so  called)  of  the  register  can  be 
earned  into  effect,  it  must  meet  with  the  sanction  and  ap- 
proval  of  the  board  of  commissioners,  and  such  being  the 
fact,  I  cannot  see  how  a  conclusion  upon  the  testimony  ar- 
rived at  by  him  can  be  what  is  known  to  the  law  as  a 
decision,  much  less  a  final  judgment  or  decree  from  which 
an  appeal  would  lie.  In  this  same  connection  it  must  be 
borne  in  mind  that  the  board  of  commissioners  is  empow- 
ered to  make  rules  and  regulations  for  the  government  of 
the  register's  office,  and  all  his  acts  must  conform  to  such 
rules. 

In  view  of  these  provisions  of  the  law  I  am  of  opinion 
that  the  register  cannot  render  such  a  decision,  judgment 
or  decree  as  would  answer  the  requirements  of  section  525 
of  the  code.  I  can  reach  no  other  conclusion  than  that  he 
acts  simply  as  the  agent  of  sub-commissioner  of  the  board 
of  school  commissioners,  and  his  acts  being  controlled  by 
the  rules  and  regulations  of  the  said  board,  and  his  decisions 
(so  called)  being  returned  to  the  said  board  for  its  official 
approval  or  disapproval,  are  not  such  as  can  be  appealed 
from  to  this  court.  They  in  no  wise  determine  the  action, 
suit  or  proceeding  so  as  to  prevent  a  judgment,  decree  or 
order  therein,  for,  before  b.  final  order  affecting  a  substantial 
right  of  either  of  the  claimants  can  be  made,  the  power  of 
the  board  of  commissioners  must  be  invoked.  It  has  been 
clearly  pointed  out  that  the  register  is  required  to  submit 
all  contested  cases  to  the  board,  and  by  reference  to  section 
11  of  the  act  of  the  legislature,  approved  October  22,  1864 
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(General  Laws,  p.  886),  it  will  be  found  that  it  is  further 
provided  'Hhat  the  commissioners  may  make  rules  for  the 
transaction  of  business  under  this  act,  and  shall  decide  all 
questions  about  priority  of  settlement  and  other  disputes 
between  applicants,  and  all  their  acts  and  decisions  shall 
be  final,"  etc.  The  board,  then,  being  a  tribunal  whose 
decisions  are  final  in  cases  arising  under  the  land  law,  ex- 
ercises greater  power  than  can  be  exercised  by  the  circuit 
courts,  for  their  decisions  are  not  final.  For  the  conven- 
ience of  argument  let  us  assume  that  section  13  of  the  act 
approved  October  26,  1868,  is  in  all  respects  perfect,  and 
properly  provides  that  appeals  shall  lie  from  the  register  to 
the  circuit  courts,  what  weight  can  possibly  attach  to  the 
decisions  of  those  tribunals  ?  Can  they  bind  the  board  of 
commissioners?  I  think  not.  For  example,  suppose  A. 
and  B.  are  contesting  before  the  register  the  right  to  pur- 
chase a  certain  parcel  of  state  land,  and  that  the  decision  of 
the  register  is  adverse  to  B. ;  B.  appeals  to  the  circuit  court 
and  the  decision  of  the  register  is  reversed,  it  being  ad- 
judged that  B.,  and  not  A.,  has  the  right  to  make  the  pur- 
chase. In  the  meantime  the  register,  in  accordance  with 
the  law,  forwards  his  findings  and  reasons  therefor  to  the 
board  of  commissioners,  who  approve  the  decision  and 
make  a  final  order  in  the  case  afiirming  the  right  of  A.  to 
purchase,  and  on  that  order  a  deed  is  executed  to  A.  Which 
of  these  decisions  prevails?  Most  certainly  that  of  the 
board.  It  is  not  required  to  defer  to  the  decision  of  the 
circuit  court,  nor  indeed  is  it  obliged  to  conform  its  acts 
and  decisions  to  any  other  rules  or  regulations  than  those 
of  its  own  adoption.  The  judgment  of  the  circuit  court, 
therefore,  carries  with  it  no  force  whatever,  and  although  it 
may  hear  and  determine  a  case  on  appeal,  it  is  absolutely 
powerless  to  enforce  any  judgment  it  may  render.  It  most 
certainly  could  not  set  aside  the  deed  and  enforce  the  rights 
of  B.  in  a  proceeding  of  this  nature.  Further,  there  does 
not  appear  to  be  any  issue  of  fact  or  of  law  presented  by  the 
record  to  be  tried  in  this  court.  There  are  no  verified 
pleadings  to  guide  the  court  in  passing  upon  whatever  ques- 
tions may  be  presented;  even  the  applications  of  the  re- 
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spective  parties  do  not  accompany  the  record,  and  it  would 
be  a  very  anomalous  proceeding  in  a  court  of  record,  to  pro- 
ceed with  the  trial  and  investigation  of  a  cause  without 
something  in  the  nature  of  a  pleading  to  limit  the  extent  of 
its  inquiries  and  guide  it  in  entering  a  judgment  or  decree. 
From  the  foregoing,  it  follows  that  the  motion  to  dismiss 
should  prevail.    It  is,  therefore,  so  ordered. 


ClBCUIT     COUBT      FOB     THE    CoUNTY     OP     WaSCO;     VACATION   AFTER 

June  Tebm,  1871. 

JAMES  M.  BIRD,  PETmoNEB,  v.  THE  COUNTY  OF  WASCO, 

Eespondent. 

Fbx8  of  Officebs. — ^The  act  of  the  legislainre  approTed  October  21,  1864,  in 
relation  to  the  fees  and  compensation  of  officers,  etc.,  in  the  coontieB 
lying  east  of  the  Cascade  range  of  monntains,  is  an  original,  independ- 
ent act,  and  not  merely  an  amendment  to  a  pre-existing  law. 

Enactment  and  Eepeal. — When  the  legislature  seeks  to  repeal  an  act  or  to 
limit  its  territorial  application,  it  is  not  necessary  to  set  forth  the  entire 
act  or  section,  as  in  cases  of  revision  or  amendment. 

Lbgislatiyic  Poweb. — Except  in  special  cases,  where  the  constitution  pro- 
hibits it,  the  legislature  may  control  the  unearned  emoluments  of  office- 

The  petitioner,  the  sheriff  of  Wasco  County,  deeming 
himself  entitled  to  additional  compensation  for  certain  ser- 
vices, and  his  claim  therefor  being  denied  by  the  county 
court  of  Wasco  County,  obtained  a  writ  of  review  to  cor- 
rect the  judgment  of  the  said  court.  The  writ  was  issued 
and  duly  returned  with  the  record  in  the  case.  In  this 
court  the  respondent  demurred  specially,  and  all  the  ques- 
tions of  law  involved  were  raised  by  said  demurrer. 

N.  H,  Oatea,  for  petitioner. 

• 

W.  B.  Lasawdl,  District  Attorney^  and  J,  G.  Wils(m,  for 

respondent. 

McAbthxjr,  J.  The  first  question  presented  in  this  case 
is,  does  section  1  of  the  act  approved  October  21,  1864, 
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operate  to  increase  the  fees  and  compensation  prescribed 
by  the  act  approved  October  24,  1864,  or  was  its  operation 
limited  to  the  act  approved  January  19,  1855,  which  was  in 
force  at  the  time  of  its  passage  and  approval?  On  inves- 
tigation it  will  be  found  that  section  31,  of  chapter  18,  page 
741,  of  the  general  laws  of  Oregon,  is  the  first  section  of  the 
act  approved  October  21,  1864.  It  provides  that  the  fees 
and  compensation  of  certain  officers,  including  sheriff,  of 
the  counties  east  of  the  Cascade  range  of  mountains,  be 
increased  thirty-three  and  one  third  per  centum  in  addition 
to  the  fees  allowed  by  law.  The  act  regulating  the  fees  and 
compensation  of  officers  then  in  force,  was  approved  January 
19,  1855.  That  act  was  directly  repealed  by  the  general  re- 
pealing act  of  October  17, 1862,  which  took  effect  by  special 
provision  from  and  after  May  1,  1865.  On  October  24, 
1864,  an  act  to  prescribe  the  fees  of  certain  officers  and 
persons  was  approved,  and  by  constitutional  operation  took 
effect  on  January  22,  1865.  The  act  of  January  19,  1855, 
and  that  of  October  24,  1864,  being  repugnant,  the  former 
gave  place  to  the  latter,  and  hence  the  act  of  January  19, 
1855  was  doubly  repealed.  Keeping  in  view  these  facts, 
let  us  recur  to  the  question.  The  solution  thereof  will 
depend  entirely  upon  the  character  of  the  act  of  October 
21,  1864.  If  it  be  construed  to  be  an  amendment  to  the 
act  of  January  19,  1855,  then  its  provisions  must  be  con- 
sidered as  confined  to  that  act  alone,  and  the  conclusion, 
that  its  operation  ceased  with  the  repeal  of  the  act  to  which 
it  was  an  amendment,  seems  irresistible.  Such  construc- 
tion, however,  I  do  not  think  can  reasonably  be  placed 
upon  it.  There  is  nothing  in  the  title,  the  preamble,  or  the 
body  of  the  act,  which,  in  my  opinion,  warrants  the  con- 
clusion that  it  was  intended  merely  as  an  amendment  to  the 
act  of  January,  19,  1855.  I  am  of  opinion  that  it  is  an 
original,  independent  act,  and  this  opinion,  I  think,  is  fully 
warranted  by  the  fact  that  its  provisions  are  made  applica- 
ble  to  all  counties  organized,  or  to  be  organized,  in  that  por- 
tion  of  the  state  lying  east  of  the  Cascade  range  of  mount- 
ains; and  the  further  fact,  that  the  general  repealing  act, 
which  provided  for  the  repeal  of  the  act  of  January  19, 
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1855,  bad  been  passed  nearly  two  years  previous.  It  is 
trae  tbat  it  had  not  taken  effect,  and  was  not  to  take  effect 
nntil  May  1,  1865,  but  it  seems  to  me  that  in  the  passage 
of  the  act  of  October  21,  1864,  the  legislature,  under  the 
circumstances,  could  not  have  intended  it  as  an  amend- 
ment to  an  act  the  repeal  of  which  had  recently  been  pro- 
vided for.  If  viewed  as  an  amendment  merely,  it  does  not 
conform  to  section  22,  article  4  of  the  state  constitution, 
and  it  must  therefore  fall.  The  only  construction  that  can 
be  put  upon  it,  to  give  it  force  and  effect,  is  to  consider  it 
an  original,  independent  act.  It  is  a  very  well  settled  rule 
in  the  construction  of  statutes,  that  when  an  act  of  the  leg- 
islature is  ambiguous  upon  its  face,  and  susceptible  of 
different  constructions,  such  construction  as  would  declare 
it  unconstitutional  should  be  avoided,  when  it  can  be  fairly 
done.  {French  v.  Teschemaker  et  al.  24  Cal.  518.)  It  can 
be  fairly  done  in  this  case. 

It  being  determined  that  the  act  of  October  21,  1864,  is 
an  independent  act,  and  not  a  mere  amendment,  is  it  re- 
pealed by  implication,  by  the  act  of  October  24,  1864?  It 
is  a  maxim  of  law  that  subsequent  laws  repeal  prior  con- 
flicting ones,  and  keeping  this  in  view,  let  us  examine  the 
two  acts.  The  one  provides  that  the  fees  and  compensation 
of  oflSicers,  in  certain  counties  organized  or  to  be  organized 
in  that  portion  of  the  state  lying  east  of  the  Cascade  range 
of  mountains,  shall  be  increased  thirty-three  and  one  third 
per  centum.  It  is  from  its  nature  a  special  law,  though  not 
such  an  one  as  is  prohibited  by  section  23  of  Article  IV  of 
th^  state  constitution.  The  other  is  a  general  law  regulat- 
ing the  fees  and  compensation  of  officers,  etc.  They  are  in 
pari  materia^  and  are  to  be  taken  as  if  they  were  one  law. 
(Snjith'g  Com.  751,  sec.  736;  Bexfoi'dy.  Knight,  15  Barbour 
627.)  There  is  no  repugnancy  between  them.  Nothing  in 
either  which  negatives  the  provisions  of  the  other.  They 
are  both  affirmative,  and  the  substance  such  that  both  may 
stand  together.  Such  being  the  case,  the  rule  is  that  the 
latter  does  not  repeal  the  former,  but  they  shall  both  have 
a  concurrent  efficiency.  (1  Blackstone's  Com.  90.)  The 
next  question  is  :  What  effect  has  the  act  of  the  legislature 
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approved  October  20,  1870  (session  laws  1870,  p.  12), 
upon  section  31  of  chapter  18  of  the  general  laws,  heretofore 
cited?  This  act  provides,  that  the  said  section,  ''so  far  as 
the  same  applies  to  the  counties  of  Wasco  and  Umatilla,  be 
and  the  same  is  hereby  repealed."  It  is  contended  by 
counsel  for  petitioner  that  this  act  is  ud  constitutional,  for  that 
it  conflicts  with  section  22  of  Article  lY  of  the  state  constitu- 
tion, which  declares,  ''that  no  act  shall  ever  be  revised  or 
amended  by  mere  reference  to  its  title,  but  the  act  revised 
or  section  amended  shall  be  set  forth  and  published  at  full 
length."  If  the  act  attempted  to  amend  or  revise  the  law 
as  it  stood  before  same  was  approved,  the  objection  would 
be  well  founded,  and  under  the  rule  laid  down  in  the  City 
of  Poriland  v.  Stock,  (2  Or.  69),  it  would  be  fatally  defect- 
ive. The  rule  in  that  case,  however,  does  not  apply.  It  is 
not  a  revision  or  an  amendment,  but  a  repeal  of  so  much  of 
section  31  as  applies  to  Umatilla  and  Wasco  counties. 
When  the  legislature  seeks  to  repeal  an  existing  act  or  to 
limit  its  territorial  application,  it  is  not  necessary  to  set 
forth  the  entire  act  with  the  repealing  clause,  or  with  the 
limitations  and  restrictions  affixed  thereto.  The  repeal  of 
a  statute  can  be  legally  effected  by  an  act  properly  referring 
to  the  one  sought  to  be  repealed,  and  restrictions  and  lim- 
itations can  be  placed  upon  an  existing  law  by  an  act  of  the 
legislature  properly  designating  the  one  sought  to  be  re- 
stricted and  limited,  and  at  the  same  time  clearly  setting 
forth  the  restrictions  and  limitations.  Hence  the  act  refer- 
red to  does  not  contravene  the  constitutional  provision,  and 
is  therefore  valid.  It  repeals  section  31  of  chapter  18  of 
the  general  laws,  so  far  as  it  applies  to  Umatilla  and  Wasco 
counties,  and  limits  and  restricts  the  application  thereof  to 
the  other  counties  lying  east  of  the  Cascade  range  of  moun- 
tains. The  question,  whether  the  legislature  could,  under 
any  circumstances,  legally  pass  an  act  decreasing  or  dimin- 
ishing the  fees  and  compensation  of  an  officer  during  his 
term  of  office,  was  mooted  in  this  case.  It  was  urged  that 
when  the  petitioner  took  the  office  of  sheriff,  he  entered  into 
a  contract  with  the  coimty  of  Wasco  to  serve  in  that  capacity 
for  the  term  of  his  office  for  the  fees  and  compensation  as 
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then  provided  by  law,  and  it  was  contended  that  an  act 
passed  diminishing  the  same  contravenes  public  policy  and 
impairs  the  obligation  of  the  contract.  An  extended  dis- 
cussion of  this  question  is  unnecessary.  That  the  legisla- 
ture had  the  power  to  pass  the  act  of  October  20,  1870,  I 
have  no  doubt,  for  the  authorities  abundantly  establish  the 
principle,  that  except  in  the  special  cases  where  the  consti- 
tution prohibits,  the  legislature  may  control  the  unearned 
emoluments  of  office.  {Contwr  v.  The  Mayor ^  efc.,  of  New 
York,     1  Selden  285  and  authorities  therein  cited.) 

It  follows,  therefore,  that  the  demurrer  should  be  sus- 
tained, with  costs  against  the  petitioner. 


ClBCUIT  COUBT  FOB  MuLTNOMAH  CoUNTY,   JANUARY  TeBM,  1871. 

S.  E.  FLEMING  and  P.  NEVIL,  PETmoNERS,  v,  CINCIN- 

NATUS  BILLS,  Sheriff. 

Habeas  Gobpub.— On  habeas  corpus  to  discharge  from  an  order  holding  to 

bail,  a  rehearing  of  the  eyidence  is  not  a  matter  of  courne. 
Pbockss. — Informality  in  the  commitment  will  not  jnstify  a  discharge  when 

it  is  in  the  power  of  the  petitioner  to  produce  the  record,  and  he  fails  to 

produce  it. 
Cebtiobabi  as  AnxiLiABT  TO  Habeas  Cobpus.— A  writ  of  review  as  auxiliary 

to  the  writ  of  habeas  corpus  being  granted,  the  court  refused  to  rehear 

the  witnesses  who  were  examined  before  the  committing  magistrate. 
LoTTEBT. — A.  lottery  is  a  game  of  hazard  in  which  small  sums  are  Tentured 

for  the  chance  of  obtaining  greater.    Payment  of  prizes  in  money  is  not 

essential. 
Pbockss. — An  order  of  commitment  made  by  a  court  having  jurisdiction,  is 

not  void  because  of  error  of  fact  or  of  law. 

A  ^RIT  of  habeas  corpus  having  been  served  on  C.  Bills, 
sheriff  of  Multnomah  County,  he  returned  the  writ,  stating 
that  the  petitioners  were  held  by  virtue  of  a  commitment 
issued  by  D.  C.  Lewis,  Police  Judge  and  ex^fficvo  Justice  of 
the  Peace.  The  return  sets  out  a  copy  of  the  commitment, 
which  purports  to  follow  section  403  of  the  criminal  code; 
but  in  designating  the  crime  it  uses  the  words  ^'carrying  on 
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a  lottery."  The  statute,  in  defiDing  the  offense,  uses  the 
words:  **If  any  person  shall  promote  or  set  up  any  lottery 
for  money  or  other  valuable  thing — " 

The  petition  stated  that  the  imprisonment  was  illegal,  in 
that — 

1st.  The  complaint  does  not  contain  facts  sufficient  to 
constitute  the  offense  charged. 

2d.  The  facts  stated  in  the  complaint  do  not  constitute 
an  offense. 

3d.  There  was  no  evidence  produced  before  the  afore- 
said justice  to  establish  the  offense  charged. 

Lansing  Stout  and  Theodore  Burmiater,  for  the  petitioners, 
said: 

We  are  willing  to  waive  the  informality  of  the  commit- 
ment if  the  case  can  be  heard  on  what  we  deem  its  merits. 
The  evidence  before  the  magistrate  proved  a  raffle,  but  had 
no  tendency  to  prove  the  existence  of  a  lottery. 

We  move  for  subpoenas,  and  for  the  privilege  of  sub- 
mitting the  same  evidence  that  was  submitted  to  the  jus- 
tice. 

A.  G.  GHhbs,  District  Attorney,  objected. 

The  motion  was  denied. 

It  was  heldy  that  a  rehearing  is  not  a  matter  of  course  on 
Jiaheas  corpus  to  discharge  from  an  order  holding  to  bail, 
and  that  a  discharge  cannot  be  granted  on  a  habeas  corpus, 
on  a  claim  that  the  decision  is  against  the  weight  of  evidence. 
That  if  the  circuit  court  or  judge  should  undertake  to  re- 
examine the  witnesses  on  such  ground,  it  would  not  be 
exercising  an  appellate  or  supervisory  jurisdiction,  but 
simply  performing  the  labor  of  the  committing  magistrate 
a  second  time— since  the  proof  may  be  very  differenfto-day 
from  what  it  was  on  the  examination. 

The  petitioner's  counsel  moved  for  a  discharge  for  defects 
in  the  commitment :  Held,  That  informality  in  the  commit- 
ment will  not  justify  a  discharge  where  it  is  in  the  power  of 
the  petitioner  to  produce  the  record  and  he  fails  to  produce 
it.    (Hurd  on  Habeas  Corpus,  355  et  seq,) 

The  petitioners  then  produced  a  certified  copy  of  the 
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justices'  docket,  as  a  foundation  for  leave  to  introdace  evi- 
dence. 

The  district  attorney  objected  that  if  the  purpose  was  a 
review,  the  proceedings  should  be  regularly  brought  up, 
that  the  judge  might  have  jurisdiction  to  remand  the  case 
to  the  justice  if  error  should  be  found. 

The  objection  was  sustained.     (Id.  358.) 

The  petitioners  then  asked  and  obtained  time  to  apply 
for  a  writ  of  review,  as  auxiliary  to  the  writ  of  habeas 
corpus. 

Upon  return  of  the  writ  of  review,  the  docket  entries  dis- 
closed an  order  reciting  a  complaint,  and  recitiug  that  an 
examination  was  had,  witnesses  of  both  pa);ties  being  ex- 
amined and  a  statement  waived,  and  that  an  order  of  com- 
mitment was  entered  in  regular  form. 

The  petitioners'  counsel  renewed  the  motion  for  leave  to 
examine  the  witnesses  de  novo,  claiming  that  since  the  re- 
peal of  the  law  requiring  the  evidence  to  be  written  there 
was  no  other  mode  of  review. 

The  district  attorney  claimed  that  the  repeal  was  for  the 
purpose  of  preventing  any  re-examination  of  the  evidence. 
Hddy  That  the  proposition  to  re-examine  the  witnesses  is 
subject  to  the  objection  that  it  would  not  be  a  review  of 
what  had  been  done  by  the  justice;  that  there  is  no  issue 
as  to  what  can  be  proved  at  the  present;  and  that  the 
material  point  relates  to  what  was  done  on  the  examination. 

The  parties  consented  to  proceed  according  to  the  rule 
adopted,  in  cases  of  alleged  error  of  fad,  by  the  circuit 
court  of  the  District  of  Columbia.  The  rule  is  found  in 
Hurd  on  Habeas  Corpus,  page  354.  Under  that  rule 
the  committing  magistrate  made  a  statement  of  what  oc- 
curred on  the  examination.     (The  oath  was  waived.) 

It  appeared  from  the  statement  of  the  police  judge  that 
the  proofs  before  him  were  to  the  effect  that  tlie  petitioners 
were  conducting  a  scheme  or  game  operated  by  means  of 
dice  and  a  box  containing  prizes.  The  box  was  divided  into 
compartments;  these  compartments  were  numbered  from 
eight  to  forty-eight  inclusive.  Some  of  these  compartments 
contained  prizes;  others  were  empty  or  blank.    The  game 
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was  played  by  means  of  eight  dice  thrown  by  the  person 
who  chose  to  pay  the  specified  sum  for  the  chance  of  win- 
ning a  prize.  If  snch  person  threw  a  number  correspond- 
ing with  the  number  of  a  compartment  containing  a  prize,  he 
became  entitled  to  a  prize  contained  in  that  compartment, 
otherwise  he  received  nothing. 

Reference  was  also  made  by  the  police  judge  to  solne 
evidence  of  experts  touching  the  meaning  of  the  word 
*' lottery." 

The  case  was  argued  at  length;  Mr.  Burmister  claiming 
that  the  game  in  question  is  a  raffle  and  not  a  lottery,  and 
the  district  attorney  arguing  that  it  is  a  lottery. 

Upton,  J.  filed  the  following  opinion: 

The  constitution  of  the  state  prohibited  lotteries  and  the 
sale  of  lottery  tickets,  and  the  statute  makes  a  violation  of 
this  clause  of  the  constitution  punishable  as  a  felony;  other 
games  of  chance  forbidden  by  statute  are  declared  misde- 
meanors. The  importance  to  iiie  petitioners  of  this  dis- 
tinction is  obvious.  ^ 

The  recent  inauguration  of  lotteries  in  a  neighboring 
state,  on  a  scale  of  such  magnitude,  and  under  such  specious 
appearance  of  morality  and  even  benefaction,  as  to  include 
this  state  within  the  circle  of  its  influence  and  make  it  part 
of  the  tl^eatre  of  its  practical  operations,  adds  to  the  pres- 
ent interest  and  importance  of  every  question  of  penal  law 
ou  the  subject. 

These  considerations  have  led  me  to  make  a  careful  ex- 
amination of  all  the  authorities  presented  by  counsel,  and 
of  such  others  as  are  accessible,  touching  what  is  treated 
as  the  principal  question  in  the  case;  that  is,  whether  the 
game  in  question  is  one  that  is  forbidden  by  the  constitu- 
tion and  made  punishable  by  imprisonment  in  the  peni- 
tentiary. 

The  following  definitions  of  the  word  ' 'lottery"  have  been 
laid  down  by  the  law  writers : 

'^A  game  of  hazard  in  which  small  sums  are  ventured 
for  the  chance  of  obtaining  greater.''  (BeU  v.  State,  5 
Sneed,  507.) 
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*'A  scheme  for  the  distribution  of  prizes  by  chance.*' 
Bouv.  Law  Die.     (Webster  also  uses  the  same  words.) 

<<  A  game  wherein  a  person  paying  money  becomes  en- 
titled to  money,  or  some  other  thing  of  value,  on  contin- 
gencies, to  be  determined  by  lot  cast  by  the  managers  of 
the  game."  2  Bishop  Cr.  L.  s.  946.  Mr.  Bishop  says: 
''This  definition  has  not  been  laid  down  in  words  by  Uie 
tribunals." 

••Payment  of  prizes  in  money  is  not  essential  to  a  lottery." 
(3  Seld.  237.)  ''The  art  union  scheme  is  a  lottery."  {Id. 
239.) 

Bouvier,  in  his  dictionary,  under  the  title  "Gaming," 
says:  "There  are  some  games  which  depend  altogether 
upon  skill,  others  upon  chance,  and  some  others  are  of  a 
mixed  nature.  Billiards  is  an  example  of  the  first,  lottery 
of  the  second,  and  backgammon  of  the  last." 

The  petitioners  claim  that  the  game  or  scheme  here  pre- 
sented differs  from,  and  lacks  the  essentials  of  a  lottery  in 
these  particulars:  First,  in  this  game  the  person  paying 
the  money  casts  the  lot;  Second,  a  scheme  or  game  is  not  a 
lottery,  unless  all  the  ticket  holders,  or  all  the  persons  pay- 
ing money,  taken  collectively,  have  a  certainty  that  some 
one  or  more  of  their  number  will  gain  the  prize  or  prizes 
hazarded.  They  rely  particularly  on  the  definition  given 
by  Bishop. 

I  have  examined  most  of  the  authorities  cited  by  Bishop, 
and  I  do  not  find  it  laid  down  that  the  lot  must  be  acttwUy 
cast  or  drawn  hy  the  managers  of  the  game,  or  that  a  personal 
participation  by  the  party  paying,  such  as  drawing  a  num- 
ber with  his  own  hand,  would  so  change  the  character  of 
the  scheme  that  it  would  not  be  a  lottery. 

These  citations  are  (3  Seld.  228  and  240;  13  Barb.  577; 
2  Denio,  88;  2  MUl,  128;  3  Zab.  465;  5  Band.  652  and  715.) 

There  is  some  reason  drawn  from  the  definitions  cited  to 
think  that,  if  throwing  the  dice  is  an  exhibition  of  skill  on 
the  part  of  the  person  who  pays  for  the  chance,  the  cir- 
cumstance is  material — ^f  or  it  seems  essential  to  constitute  a 
lottery  that  the  scheme  should  not  be  a  game  of  skill.  Bai 
is  the  throwing  of  the  dice  in  an  honest  manner  an  exhibi 
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tion  of  skill?  I  think  that  mode  is  selected  on  the  theoiy 
that  the  result  of  a  fair  throw  of  the  dice  is  wholly  a  matter 
of  chance.  Nor  do  I  find  any  adjudication  to  the  effect 
that  a  scheme  is  not  a  lottery^  unless  each  holder  of  a 
chance,  or  all  of  them  collectively,  has  a  certainty  that  a 
prize  or  prizes  will  be  gained  by  some  one  of  their  number. 

If,  as  is  claimed  that  the  word  "distribution,"  used  by 
Bouvier  and  Webster,  tends  to  such  an  inference,  it  is  cer- 
tainly not  a  necessary  deduction  from  the  language  of  their 
definition. 

"  A  scheme  for  the  distribution  of  prizes  by  chance"  may 
provide  for  distributing  them  all  at  one  time  or  at  several 
times,  absolutely  to  one  set  of  persons  or  conditionally  to 
that  set  or  class.  It  may  allow  one  person  to  exhaust 
all  his  chances,  before  other  persons  accept  a  chance,  and 
still  the  scheme  is  within  that  definition. 

Since  no  adjudication  has  been  found  directly  in  opposi- 
tion to  the  decision  of  the  police  judge,  that  decision 
should  not  be  reversed,  unless  some  sound  reason  is  found 
elsewhere  for  holding  that  he  is  in  error. 

The  American  Cyclopwdia  thus  defines  lottery:  "A  gam- 
ing contract,  by  which,  for  a  valuable  consideration,  one 
may  by  favor  of  the  lofc  obtain  a  prize  of  a  value  superior 
to  the  amount  or  value  of  that  which  he  risks."  The  writer 
says:  "In  its  best  and  most  frequent  application,  the  word 
describes  those  schemes  of  this  nature  which  are  conducted 
under  the  supervision  and  guarantees  of  government." 

The  same  work  contyiues:  "Two  kinds  of  lottery  may  be 
distinguished.  The  Genoese  or  Numerical,  and  the  Dutch 
or  Class  lottery."  This  work  describes  the  former  as  a 
scheme  by  which,  out  of  ninety  consecutive  numbers,  five 
are  to  be  selected  or  drawn  by  lot.  '*The  players  fixed 
upon  certain  numbers,  wagering  that  one,  two  or  more  of 
them  would  be  drawn  among  the  five,  or  that  they  would 
appear  in  a  certain  order." 

Of  the  Dutch  or  Class  lottery  the  author  says:  "In  this 
species  the  number  and  value  of  the  prizes  are  regularly 
estimated,  all  the  ticket  holders  are  interested  at  once  in* 
the  play,  and  chance  determines  whether  a  prize  or  a  blank 
shall  fall  to  a  given  number." 
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The  position  taken  by  the  petitioner's  counsel  is,  sub- 
stantially, that  no  scheme  is  a  lottery  unless  it  comes  within 
the  last  definition. 

What  is  called  the  Genoese  lottery  certainly  does  not 
come  nearer  to  what  is  claimed  by  tiie  defendant's  counsel 
as  indispensable,  than  does  the  scheme  presented  in  this 
case.  In  the  Genoese  lottery  it  is  not  essential  that  there 
should  be  tickets  or  ticket-holders,  or  that  a  given  number 
of  chances  should  be  taken,  nor  that  tiie  holders  of  chances 
should  have  a  certainty  that  a  prize,  or  anything  of  value, 
would  be  gained  by  one  or  more  of  their  number,  or  that 
there  should  be  more  than  one  person  at  the  time  betting, 
or  venturing  money  against  the  managers  of  the  game. 

From'  my  examination  of  the  case  I  am  not  prepared  to 
say  that  the  committing  magistrate  erred  in  holding  the 
game  in  question  to  be  a  lottery.  I  cannot,  therefore,  upon 
the  writ  of  review,  reverse  his  decision.  The  record  dis- 
closes sufficient  to  cure  the  alleged  defeat  of  form  in  the 
commitment.     (Hurd  on  Habeas  Corpus,  363.) 

When  the  charge  was  duly  presented,  and  the  defendants 
were  brought  before  the  magistrate,  the  magistrate  had  ju- 
risdiction to  proceed  with  the  examination,  and  to  decide 
every  question  of  fact  or  law  that  was  presented,  including 
making  the  order  of  commitment.  Such  an  order,  made 
by  a  court  having  jurisdiction,  is  not  void,  even  though  it 
may  be  voidable,  because  of  error  of  fact,  or  of  law,  but  the 
imprisonment  is  legal  until  the  order  is  set  aside,  conse- 
quently the  petitioner  is  not  entitled  to  be  discharged  solely 
for  informality  in  the  commitment. 

If  I  was  satisfied  that  the  order  was  erroneously  made,  it 
would  be  my  duty  to  reverse  it.  But  I  am  not  satis|Led 
that  such  is  the  case,  and  must  deny  the  petition. 
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CiBCurr  Court  fob  Multnomah  Coxjjjty^  Januabt  Term,  1871. 

In  the  Matter  of  the  Petition  of  T.  J.  CABTEB,  to  take  testi- 

HONT  de  bens  esse. 

Tktimokt  de  Bene  Esse— Notice. — The  petition  in  a  proceeding  to  per- 
petuate testimony,  is  addressed  to  the  discretion  of  the  court  or  judge; 
and  under  peculiar  circumstances  notice  to  the  adverse  p&rty  was  re- 
quired. 

Idem. — ^Tliis  proceeding  should  not  be  resorted  to  merely  to  aaoertain  vhat 
an  adverse  witness  will  testify. 

This  being  a  proceeding  to  perpetuate  testimony,  the  peti- 
tion presented  the  following  statement: 

That  the  testimony  of  Green  0.  Dayidson,  and  of  a  per- 
son called  Joseph  Thomas,  who  reside  at  Fairfield,  in  Mar- 
ion County,  Oregon,  is  and  will  be  material  to  the  defense 
of  your  petitioner  in  said  action.  That  the  question  in- 
▼olved  in  said  action  is,  and  will  be,  whether  or  not  said 
Joseph  Thomas,  so  called,  is  the  heir-at-law  of  one  Finice 
Thomas,  called  Finice  Caruthers,  late  of  Multnomah  Coun- 
ty, deceased. 

1st.  That  the  facts  expected  to  be  proved  by  Green  C. 
Davidson  are,  that  the  man  called  Joseph  Thomas  is  not  an 
heir-at-law  of  Finice  Thomas,  commonly  called  Finice  Ca- 
ruthers. That  he  is  not  the  father  of  said  Finice,  and  that 
Joseph  Thomas  is  an  assumed  name,  and  not  his  real  name; 
together  with  other  facts  and  circumstances  tending  to  prove 
the  main  facts  expected  to  be  established.  . 

2d.  That  the  fact  expected  to  be  proved  by  said  Joseph 
Thomas,  so  called,  is  that  he  is  not  an  heir-at-law  of  Finice 
Thomas,  commonly  called  Finice  Caruthers;  also,  that  he 
was  never  married  to  Elizabeth  Caruthers,  and  that  he  is 
not  the  father  of  Finice  Thomas  aforesaid,  nor  the  person  he 
is  represented  to  be;  also,  to  prove  by  him  the  place  of  his 
birth,  and  who  were  his  father  and  mother,  and  the  place 
pt  his  residence,  and  his  acquaintances,  or  some  of  them, 
at  each  of  said  places,  together  with  other  facts  and  circum- 
stances, tending  to  show  the  main  facts,  expected  to  be  es- 
tablished as  above  stated. 
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That  the  persons  claiming  the  said  lands  adversely  to 
your  petitioner,  and  who  will  be  adverse  parties  in  said  ac- 
tion, are  George  Pease,  W.  0.  Johnson  and  F.  O.  McCown, 
who  reside  in  Clackamas  County,  Oregon. 

That  said  Davidson  is  between  fifty  and  sixiy  years  of 
age,  and  resides  out  of  the  jurisdiction  of  this  court;  and 
Joseph  Thomas,  so  called,  is  over  sixty  years  of  age,  and 
resides  out  of  the  jurisdiction  of  this  court,  and  is  very  in- 
firm, and  is  likely  to  die  at  any  time. 

Wherefore  your  petitioner  prays  for  an  order  allowing 
the  examination  of  said  witnesses  at  as  early  a  day  as  your 
honor  may  deem  proper,  to  the  end  that  the  testimony  of 
said  witnesses  may  be  perpetuated,  and,  as  in  duty  bound, 
your  petitioner  will  ever  pray. 

W.  0.  Johnson,  Geo.  A.  Pease  and  F.  O.  McCown  op- 
posed the  petition,  and  filed  an  affidavit  to  the  effect  that 
the  said  two  lots  are  a  part  of  the  estate  of  Finice  Thomas, 
deceased,  commonly  known  as  Finice  Caruthers,  and  is  of 
the  value  of  about  $200.  That  D.  B.  Hannah,  Charles  M. 
Carter,  and  others  who  are  named,  claim  the  whole  of  said 
estate,  basing  their  claim  on  the  allegation  that  Joseph 
Thomas,  the  father  of  said  Finice,  died  before  the  death  of 
his  said  son,  and  that  the  parties  last  aforesaid  have  been 
and  still  are  in  possession  of  the  lands  belonging  to  the  said 
estate.  That  said  Johnson,  Pease  and  McCown  claim  to  be 
owners  of  the  whole  of  said  estate,  under  the  allegation  that 
Joseph  Thomas  survived  his  said  son,  and  has  conveyed  the 
said  lands  of  sai^  estate  to  them. 

The  affidavit  proceeds  with  a  statement  of  facts  tending 
to  show  that  said  two  lots  were  conveyed  to  said  T.  J.  Car- 
ter, to  enable  him  to  make  this  application,  and  that  the 
real  object  of  the  petitioner  is  not  to  perpetuate  testimony, 
but  to  ascertain  what  the  witnesses  will  testify,  in  order  to 
prepare  for  the  trial  of  a  cause  now  pending  in  this  court,  in 
relation  to  the  title  to  all  the  lands  constituting  said  estate, 
in  which  cause  said  D.  B.  Hannah,  Charles  M.  Carter,  and 
others  aforesaid  are  plaintiffs,  and  said  Johnson,  Pease  and' 
McCown  are  defendants;  and  to  compel  the  grantor  of  said 
Johnson,  Pease  and  McCown  to  disclose  their  defense  in 
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the  said  salt,  and  to  disclose  the  facts  within  his  knowledge, 
against  his  will  and  in  advance  of  taking  his  testimony  in 
the  suit  last  mentioned. 

The  petitioner  also  filed  affidavits  showing  that  the  fail- 
ure of  proceedings  upon  two  orders  previously  made  in 
favor  of  this  petitioner  on  the  same  subject;  was  not  occa- 
sioned by  his  fault  or  neglect,  and  stating  that  the  petitioner 
owns  no  part  of,  or  interest  in  the  tract  of  land  mentioned 
in  the  counter  affidavit,  except  the  two  lots  mentioned  in 
the  petition;  and  that  the  other  persons  mentioned  in  said 
affidavit  were  not  owners  of  any  interest  }n  said  two  lots. 
That  the  adverse  parties  had  control  of  the  witness,  Thomas, 
and  would  not  allow  petitioner  to  see  him.  A  deed  was 
also  produced  conveying  the  two  lots  to  the  petitioner  for  a 
consideration  of  $200. 

A.  C.  Gribba,  for  the  petitioner,  urged  that  a  petitioner 
who  complies  with  the  statute  is  entitled  to  the  order  as  a 
matter  of  right.  That  the  discretion  mentioned  in  the 
statute  relates  to  designating  the  person  who  shall  act,  and 
to  the  time  and  place,  and  the  notice.  That  if  the  adverse 
parties  are  correct  in  holding  that  granting  the  order  is 
discretionary,  the  truth  will  not  harm  them,  and  if  the  said 
Thomas  is  an  imposter,  it  is  the  greatest  injustice  that  the 
petitioner  should  be  debarred  from  seeing  him,  or  from  com- 
pelling him  to  communicate  the  truth  as  to  the  place  of  his 
birth,  his  alleged  marriage,  and  his  history  generally.  That  if 
the  judge  is  to  exercise  a  discretion,  it  is  within  the  knowl- 
edge of  the  court  that  the  adverse  party  claim  that  said 
Thomas  is  the  father  of  Finice  Caruthers,  edicts  Finice 
Thomas,  and  the  petitioner  is  entitled  to  know  the  nature 
of  his  testimony,  in  order  to  know  how  to  meet  the  evidence 
that  may  be  adduced  against  the  petitioner.  That  the  an- 
ticipated controversy  is  not  sham,  but  is  real. 

J.  H.  Mitchell  and  S.  HadaJt^  contra. 

The  material  statements  of  the  affidavits  of  W.  C.  John- 
son are  not  denied.  It  is  evident  that  this  proceeding  is 
for  the  purpose  of  compelling  a  disclosure  of  evidence 
prefatoiy  to  another  case.    The  order  rests  in  the  discre- 
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tion  of  the  jadge^  and  it  should  not  be  granted  nnless  the 
judge  is  satisfied  that  the  real  purpose  of  the  petitioner  is 
to  perpetuate  testimony. 

Upton,  J.  filed  the  following  opinion,  denying  the  order. 

Where  a  statute  provides  that  a  court  under  given  cir- 
cumstances may  make  a  specified  order,  it  sometimes  im- 
ports an  absolute  duty  to  make  the  order.  In  such  cases 
it  is  said  **  may"  is  construed  to  mean  "shall."  "Where the 
intention  is  not  only  that  the  court  may  make  the  order,  but 
also  that  the  suitor  may  of  right  demand  it,  the  right  of  the 
suitor  implies  a  duty  of  the  court.  Where  a  matter  becomes 
a  right  of  a  suitor  it  is  no  longer  within  the  discretion  of 
the  court. 

Upon  the  previous  applications,  I  was  under  the  impres- 
sion that  the  statute  for  taking  evidence  de  bene  esse  was  of 
that  character;  my  attention  not  being  called  to  the  pecxdiar 
wording  of  the  last  clause  of  section  849. 

It  is  there  unequivocally  shown  that  the  court  or  judge 
is  called  upon  to  exercise  a  discretion;  although  the  words 
of  the  first  clause  of  the  same  section,  if  that  clause  stood 
alone,  would  import  that  a  petitioner  filing  the  prescribed 
verified  petition  could  claim  the  order  as  a  right.  It  was 
my  impression  at  the  time  of  making  the  previous  orders, 
that  the  discretion  of  the  judge  was  limited  to  the  question 
whether  the  facts  enumerated  in  the  statute,  appeared  from 
an  inspection  of  a  duly  verified  petition. 

But  the  statute  provides  that,  where  these  facts  do  ap- 
pear, "the  judge  may  thereupon  in  his  discrdion  make  an 
order  allowing  the  examination,  prescribing  the  place 
thereof,  and  how  long  before  the  examination  the  order  and 
notice  of  the  time  and  place  thereof  shall  be  served." 
^  This  language  does  not  import  a  discretion  as  to  the  time, 
place  and  notice  only.  But  the  judge  may,  in  his  discretion, 
make  or  deny  the  order.  This  is  not  an  arbitrary  power  to 
grant  or  refuse,  as  may  be  most  pleasing  to  the  judge,  but 
it  is  a  judicial  discretion  to  be  exercised  according  to  the 
principles  of  equity  for  the  benefit  and  protection  of  par- 
ties interested. 
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I  am  not  called  upon  to  decide  whether,  upon  a  first  ap- 
plication, an  adverse  party  would  be  entitled  to  file  affidavits 
in  opposition  to  the  petition,  or  whether  a  notice  to  the  ad- 
verse party  on  a  first  application  could  properly  be  ordered. 
I  deemed  the  making  of  a  third  application  a  sufficient  rea- 
son for  requiring  the  notice  and  permitting  counter  affida- 
vits. Although  the  petitioner  has  exonerated  himself  from 
any  charge  of  negligence  in  regard  to  the  former  proceed- 
ings, I  think  I  am  called  upon  by  the  present  condition  of 
the  case  to  look  into  the  counter  affidavits. 

Some  of  the  positions  assumed,  and  some  of  the  state- 
ments made  by  the  petitioners'  counsel  in  the  argument, 
obviate  the  necessity  of  passing  upon  questions  of  fact  in 
regard  to  the  objects  for  which  the  petition  is  presented. 

He  charges  that  the  witness  Thomas,  upon  whose  per- 
sonal identity,  as  the  alleged  father  of  Finice  Caruthers, 
depends  the  title  of  a  vast  estate  of  which  these  two  lots 
were  a  part,  has  conveyed  his  interest  to,  and  is  under  the 
personal  influence  and  control  of  the  parties  adverse  to  the 
petition,  and  that  they  persistently  deprive  the  petitioner 
of  access  to  the  witness.  That  it  would  be  hazardous  for 
parties  to  the  equity  suit  to  take  said  Thomas*  deposition 
and  thus  make  him  their  witness  in  the  important  matter, 
without  first  knowing  the  nature  of  his  testimony. 
And  he  argues  from  these  facts  that  justice  requires  that  this 
order  should  be  made  to  enable  the  petitioner  to  discover, 
or  rather  to  compel  a  discovery  of,  the  facts  within  the 
knowledge  of  the  witness  Thomas. 

I  think  it  sufficiently  appears  from  these  admissions  and 
the  papers  on  file,  that  the  leading  object  of  this  proceed- 
ing is  to  ascertain  what  the  witness  Thomas  will  testify, 
with  a  view  to  prepare  to  meet  and  controvert  his  state- 
ments, rather  than  for  the  purpose  of  perpetucUing  the  evi- 
dence be  may  depose. 

The  object  of  the  statute  is  to  enable  a  party  io  perpetuate 
testimony,  and  it  would  be  aii  abuse  of  the  discretion 
vested  in  me  if  I  should  knowingly  pervert  the  object  of 
the  statute,  and  make  it  subserve  a  purpose  the  legislature 
never  intended.  ♦ 
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If  I  am  correct  in  these  conclusions  of  fact,  the  effect  of 
granting  the  prayer  of  the  petition  would  be  to  make  the 
order  operate  as  a  habeas  corpus  to  bring  a  person  before  a 
tribunal  without  such  a  showing  as  would  authorize  fliat 
writ,  and  to  compel  the  party  to  appear,  under  an 
assumption  that  the  object  is  to  perpetuate  testimony, 
when  the  real  object  is  quite  different.  Such  a  proceeding 
is  not  contemplated  by  this  statute,  and  it  would  be  a  yiola- 
tion  of  those  personal  rights  that  should  be  protected  by 
the  law. 

If  I  thought  this  proceeding  was  had  for  the  purpose  of 
perpetuating  testimony  essential  to  the  protection  of  the 
petitioner  in  regard  to  the  two  lots,  and  that  that  was  the 
leading  motive  in  making  the  application,  I  would  feel 
bound  to  grant  the  order  without  regard  to  the  effect  it 
might  have  upon  other  parties  or  in  another  case.  Bat 
under  the  circumstances  disclosed,  I  am  satisfied  the  order 
should  be  denied. 


CiBCurr  CouBT  fob  Multnomah  Gouktt,  Febbuabt  Tebu,  1871. 

H.  C.  DRAY  V.  C.  CRICH. 

Spkoiai.  y bbdict.  —  A  Bpecial  yerdict]  is  that  by  which  the  jury  find  the 

facts  only. 
iDfeM — ^Effect  of. — ^Where  the  yerdict  was  sach  as  to  show  that  the  jury  did 

not  intend  to  find  a  general  yerdict,  and  the  court  in  rendering  judgiBent 

treated  it  as  a  general  yerdict,  the  judgment  was  set  aside. 
JuDoicENT — Ckbtaintt. — When  a  judgment  is  rendered,  the  record  should 

show  unequiyocally  what  matters  haye  been  adjudicated. 

The  facts  are  stated  in  the  opinion  filed  in  the  cause. 

0,  P.  Mason,  for  the  petitioner. 

Caples  &  Mordand,  for  the  respondent. 

Upton,  J.    A  writ  of  review  was  issued  on  petition  of  the 
plaintiff  directed  to  tMb  defendant,  who  is  a  justice  of  the 
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peace,  for  the  purpose  of  reylewing  proceedings  had  before 
him  in  an  action  entitled  Invin  Burke  v.  H,  C.  Dray. 

In  that  action  the  plaintiff,  Burke,  sued  to  recover  pos- 
session of  a  tract  of  land.  The  answer,  among  other  things, 
set  up  in  substance  that  the  defendant  had  leased  the  prem- 
ises from  the  plaintiff  for  one  year,  to  be  farmed  or  worked 
by  him  for  a  share  of  the  crops.  That  after  the  expiration 
of  the  year,  he  had  continued  in  possession  with  the  consent 
of  the  plaintiff,  Burke,  for  some  months,  during  which  time 
he  had  sown  crops  thereon,  with  like  consent,  which  crops 
were  then  growing;  the  defendant  claiming  that  the  lease 
was  still  in  force,  and  that  he  was  still  tenant  of  the  prem- 
ises from  year  to  year,  and  had  a  right  to  remain  in  posses- 
sion. 

The  cause  was  tried  before  a  jury,  who  rendered  the  fol- 
lowing verdict: 

"We,  the  jurors,  give  verdict  for  plaintiff,  claiming  the 
defendant's  right  to  have  free  access  to  the  premises  now  in 
dispute,  to  harvest  or  gather  any  crops  or  produce  of  the 
soil  planted  or  sown  by  said  defendant  before  service  of  no- 
tice to  quit  the  said  premises  now  in  dispute;  that  said 
defendant  shall  quietly  deliver  up  to  said  plaintiff  the  pos- 
session of  said  premises  without  delay." 

Thereupon  the  court  rendered  a  judgment  for  the  restitu- 
tion of  the  premises  to  the  plaintiff,  and  for  costs. 

Several  errors  are  assigned,  but^the  only  assignment  nec- 
essary to  be  now  considered,  presents  the  question  whether 
the  court  erred  in  receiving  the  verdict  and  rendering  judg- 
ment upon  it. 

It  is  claimed  in  favor  of  this  proceeding: 

1st.  That  this  is  substantially  a  special  verdict  which 
was  within  the  pr<yvince  of  the  jury  to  render. 

2d.  That  if  an  error  was  committed,  no  substantial  right 
of  the  defendant  has  been  disregarded  or  prejudiced. 

3d.  That  there  is  sufficient  in  the  verdict  to  warrant  a 
judgment  of  restitution,  and  that  all  other  parts  may  be  re- 
jected as  surplusage. 

If  the  jury  had  presented  conclusions  of  fact,  such  as  a 
court  could  act  upon  in  determining  the  law  of  the  case, 
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their  verdict  might  be  treated  as  a  special  verdict.  Bat 
here  there  is  nothing  of  that  kind  except  that  part  which 
might  be  constmed  as  a  general  verdict.  All  else  is  con- 
closion  of  law,  or  of  law  and  fact.  '^A  special  verdict  is 
that  bj  which  the  jury  find  the  facts  only,  leaving  the  judg- 
ment to  the  conrt.'*  There  is  no  part  of  the  special  finding 
that  is  of  this  character. 

There  is,  probably,  thatrin  the  finding  which,  if  standing 
alone,  the  court  might  treat  as  a  general  verdict.  But  it  is 
obvious  that  the  jury  did  not  intend  to  render  a  general 
verdict  for  the  plaintiff,  without  restriction  or  limitation. 
On  the  contrary,  if  this  finding  be  compared  with  the  plead- 
ings, it  will  be  seen  that  the  jury  considered  the  defendant 
rightfully  in  possession  when  the  crop  was  sown ;  that  is, 
after  the  termination  of  the  first  year  of  the  tenancy. 

If  error  exists,  it  is  one  that  affects  a  substantial  right  ; 
the  judgment  is  the  same  that  would  have  been  rendered  on 
a  general  verdict  for  the  plaintiff,  and  it  is  impossible  to 
construe  the  language  employed  by  the  jury  as  expressing 
an  intention  to  find  for  the  plaintiff  generally;  we  cannot 
deduce  from  the  case  that  the  jurors  would  have  agreed  to 
a  verdict  for  the  plaintiff  containing  no  such  reservations  as 
they  have  attempted  to  make. 

Another  reason  against  allowing  the  judgment  to  stand  is, 
that  the  verdict  is  not  sufficiently  certain  to  stand  as  a  final 
decision  of  the  special  matters  with  which  the  verdict  deals. 
It  leaves  it  to  be  determined  hereafter  what  crops  were 
^^sown  before  service  of  notice,'*  and  it  attempts  to  pass 
upon  maters  not  in  issue.  It  is  of  the  gravest  importance 
that,  when  a  final  judgment  is  rendered,  the  record  shall  be 
definite  and  certain,,  and  show  unequivocally  what  matters 
have  been  adjudicated,  and  that  the  dScision  shall  be  a 
finality  in  regard  to  the  matters  in  issue. 

Any  attempt  to  sustain  such  a  departure  from  rule  as  is 
here  presented,  could  scarcely  fail  to  involve  the  parties  in 
greater  uncertainiy  and  difficulty  than  existed  at  the  com- 
mencement of  the  action. 

Let  the  judgment  be  reversed  and  the  cause  remanded  for 
a  new  trial  in  the  justice's  court. 
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GEO.  A.  PEASE  v.   DOLPHUS  B.  HANNAH. 

EnecTMBNT — PLEADiNd.—  In  an  action  for  the  recoyery  of  the  possession  of 
real  property,  it  is  not  necessary  for  the  plaintiff  to  s^t  out  his  muni- 
ments of  title. 

Idem. — Where  a  defendant  set  up  a  title  in  hknself  to  an  undivided  interest, 
he  was  required  to  specify  what  interest  or  share  he  owns. 

Bedumdakct. — On  motion,  redundant  matter  was  stricken  out. 

MUcheU  dh  Dolphy  for  .the  plaintiff. 

WdU  dk  Gibbs,  for  the  defendant. 

The  plaintiff  brings  his  action  to  recover  an  nndiyided 
half  of  the  premises  in  question,  known  as  the  Camthers 
estate.  He  alleges  ''that  he  is  the  owner  in  fee  simple  of 
the  undivided  half"  of  the  premises ;  (describing  the  land); 
and  adds  that  he  ''has  been  such  owner  since  the  fifteenth 
day  of  September,  1870,  by  the  following  chain  of  title," 
and  proceeds  to  set  out,  according  to  their  legal  effect,  the 
muniments  of  his  title.  He  alleges  that  "the  remaining 
one-half  of  said  real  property  is  owned  by  W.  C.  Johnson 
and  F.  O.  McCown,  who  are  tenants  in  common  with  the 
plaintiff  in  the  whole  of  said  real  property ;"  that  he  is  en- 
titled to  the  possession  thereof,  and  that  the  defendant  is 
wrongfully  in  possession  and  wrongfully  withholds  the 
same. 

The  defendant  moved  to  strike  out  that  portion  of  the 
complaint  relating  to  the  plaintiff's  chain  of  title,  and  the 
motion  was  granted. 

The  defendants  filed  an  answer  denying  the  allegations  of 
the  complaint,  and  for  further  answer  stating:  "That  the 
defendant  is  rightfully  in  possession  of  the  land  specified  in 
the  said  complaint,  and  that  he  is  the  owner  in  fee  simple 
absolute  of  an  undivided  interest  therein  of  the  value  of  ten 
thousand  dollars  and  upwards ;"  that  certain  other  parties, 
whom  he  names,  are  owners  of  an  undivided  interest  there- 
in, and  that  the  heirs-at-law  of  Finiee  Thomas,  deceased, 
''are  the  other  owners  of  imdivided  interests  of  the  real 
property  specified  in  said  complaint." 
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This  further  answer  the  plaintiif  objects  to,  and  moves 
that  it  be  made  more  specific  as  the  quantity  and  amount 
for  which  the  defendant  defends,  and  as  to  the  nature  of  his 
estate. 

The  answer  also  set  out  the  following: 

''The  claim  of  the  said  plaintiff  to  an  undivided  half  of 
the  land  specified  in  said  complaint  is  wrongful  and  frand- 
nlent  in  whole,  and  in  part  in  this,  that  the  said  plaintiff 
pretends  that  the  person  through  whom  alone  he,  the  said 
plaintiff,  so  claims,  is  the  father  and  heir-at-law  of  the  said 
Finice,  deceased,  when  in  truth  and  in  fact  such  person  is 
an  imposter,  and  is  not  the  father  or  heir-at-law  of  said 
Finice,  deceased,  and  never  had  any  interest  in  any  of  the 
land  specified  in  said  complaint." 

This  the  plaintiff  moved  to  strike  out,  as  sham  and  irrele- 
vant. 

The  motion  to  make  more  specific,  and  the  motion  to 
strike  out,  were  granted. 


Circuit  Coubt  fob  Multnomah  County,  November  Teem,  1871* 
F.  O.  McCOWN  et  al.  v,  D.  B.  HANNAH  ei  d. 

Joiin>EB  OF  GoTJENAiTTS. — In  an  action  for  the  possession  of  land  the  defend- 
ant claimed  for  himself  and  others,  his  cotenants;  alleging  that  he  yns 
owner  of  an  undivided  fifth  of  the  parcel,  and  claiming  to  be  entitled  to 
the  possession  of  one  fifth  in  his  own  right,  and  to  the  four  fifths  as  oo- 
tenant  with  his  said  tenants  in  common:  Hdd,  that  the  answer  was  de- 
fective in  not  giving  the  names  of  the  aUeged  tenants  in  common. 

New  Pabtiss. — ^The  names  of  the  alleged  tenants  in  common  of  the  defend- 
ant being  set  out  in  an  amended  answer,  leave  was  granted  to  amend  the 
complaint  and  to  make  them  defendants.  The  motion  of  one  of  those 
cotenants,  that  the  action  be  dismissed  as  to  her,  without  prejudice,  was 
overruled. 

Continuance. — An  issue  of  fact  being  joined  as  to  some  of  the  defendants, 
but  as  to  others  the  cause  not  being  at  issue  on  a  question  of  fact,  the 
plaintiff  submitted  a  motion  to  continue  for  the  term  because  of  the  ab- 
sence of  witnesses,  no  motion  being  yet  made  to  set  the  case  down  ibr 
trial:  Held,  that  the  motion  was  premature. 
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MitcheB  &  Dolph,  Johnson  (k  McCoton,  for  the  plaintiffs. 

Aaron  E.  Wait,  A.  C.  Cfibbs  and  HtU,  Thayer  &  Williams, 
ior  the  defendants,  D.  B.  Hannah  et  al. 

Wm.  Strong,  for  the  defendants,  Caroline  Worth  d  al. 

This  is  an  action  for  an  undivided  fourth  of  the  tract  of 
land  known  as  the  Caruthers  tract.  The  parcel  was  originally 
six  hundred  and  forty  acres;  a  portion  of  it  has  been  sold  at 
administrator's  sale  as  city  lots,  and  the  action  is  for  the 
residue.  The  plaintiff  alleges  that  he  is  owner  in  fee  of  one 
undivided  fourth  of  the  premises,  that  W.  C.  Johnson  and 
James  Moore  are  owners  in  fee  of  three  fourths,  and  tenants 
in  common  with  him  of  the  whole  premises,  that  said  John- 
son so  owns  an  undivided  fourth  and  said  Moore  and  others 
an  undivided  half  thereof.  That  the  plaintiff  is  entitled  to 
the  possession  thereof,  ''and  that  the  defendant,  D.  B. 
Hannah,  wrongfully  withholds  the  same  from  him,  the  said 
plaintiff,  to  his  damage  in  the  sum  of  $500." 

The  defendant,  D.  B.  Hannah,  answered,  alleging  that  he 
and  certain  persons  other  than  those  mentioned  in  the  com- 
plaint were  tenants  in  common  of  the  said  premises  and 
owners  thereof  in  fee.  That  the  said  Hannah  was  owner  in 
fee  of  one  undivided  fifth  of  said  premises,  and  that  his  said 
cotenants  were  owners  in  fee  of  the  other  four  fifths  of  the 
said  premises.  And  that  as  such  owner  and  cotenant  ho 
was  lawfully  in  possession  of.  the  said  premises,  and  that  he 
defended  for  the  whole  thereof.  The  defendant  demurred 
to  the  answer,  as  not  stating  sufficient  facts  to  constitute 
a  defense. 

It  was  hdd,  that  to  enable  the  defendant  to  defend  for  the 
whole  of  the  premises,  including  the  undivided  interests 
of  the  cotenants,  with  or  under  whom  he  claims,  the  de- 
fendant should  disclose  the  names  of  his  cotenants  or  state 
in  his  answer  why  the  names  are  not  set  out.  An  amended 
answer  was  filed  setting  out  the  names  of  divers  persons 
as  cotenants  with  the  defendant,  and  specifying  the  share 
claimed  by  each  in  the  premises,  and  also  referring  to  other 
persons  who  are  not  named,  and   declaring  them   to   be 
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owners  of  an  undiyided  interest  in  said  premises  in  fee,  and 
cotenants  with  the  defendants,  and  declaring  that  their 
names  are  unknown  to  the  defendant.  The  defendant  moved 
for  leave  to  amend  his  complaint,  to  inclnde  as  defendants 
the  persons  so  designated  in  the  defendant's  answer. 

Messrs.  Wait  dt  Gibbs,  for  the  defendant,  Hannah,  in  op- 
position to  the  motion,  cite  section  314  of  the  code,  to  the 
effect  that  ''a  defendant  who  is  in  actual  possession  may  for 
answer  plead  that  he  is  in  possession  only  as  tenant  of  an- 
other, naming  him  and  bis  place  of  residence,"  and  if  the 
landlord  do  not  apply  to  be  made  defendant,  ^'he  shall  be 
made  defendant,  if  the  plaintiff  require  it." 

The  court  expressed  the  opinion  that  this  case  is  wi(;hin 
the  intent  and  meaning  of  that  section,  that  as  to  the  four 
fifths,  the  defendant  was  seeking  to  establish  a  right  to  the 
possession  as  cotenant  of  others,  and  his  possession  is  virtually 
the  possession  of  those,  as  the  possession  of  a  tenant  in  the 
ordinary  sense  of  that  word  is  the  possession  of  the  land- 
lord; that  virtually  the  defendant  is  claiming  the  four  fifths 
as  tenants  of  the  persons  designated,  that  if  he  succeds  in 
establishing  his  defense  his  success  will  inure  to  their  ben- 
efit, and  that  there  is  the  same  reason  for  making  them 
parties,  in  order  that  they  may  be  bound  by  the  judgment 
if  it  proves  to  be  against  their  claims,  that  there  is  in  case 
of  an  ordinary  tenancy,  for  bringing  in  the  landlord.  It  was 
accordingly  hddj  that  leave  to  amend  should  be  granted. 

Caroline  Worth,  one  of  the  defendants,  thus  made  a  party, 
being  served,  moved  that  the  action  be  dismissed  as  to  her, 
without  prejudice  to  her  rights  in  a  future  action  or  suit. 

Wm.  Strong,  Esq.,  for  the  defendant,  Caroline  Worth, 
urged  in  support  of  the  motion :  That,  aside  from  the  pro- 
visions of  statute,  ejectment  afforded  a  summary  mode  of 
obtaining  the  possession,  and  thnt  the  action  affected  the 
possession  only.  That  if  the  plaintiff  claims  to  proceed  un- 
der the  statute  to  obtain  a  right,  the  statute  must  be  con- 
strued strictly.  That  the  plaintiff  is  not  within  the  statute, 
because  the  defendant,  Hannah,  does  not  plead  ''that  he  is 
in  possession  only  as  the  tenant  of  another,"  but  also  claims 
in  his  own  right. 
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By  the  Couet,  TJpton,  J.  Fonnerly  the  action  of  ejectment 
afforded  a  means  of  obtaining  possession,  but  wasnotdecisiye 
of  ultimate  rights  of  the  parties.  The  evident  intent  of  t}ie 
code  is  to  change  the  character  of  the  action  in  this  respect, 
and  to  so  change  the  action  as  to  enable  the  parties  bj  one 
action  to  obtain  the  possession  and  a  judgment  that  shall 
determine  all  questions  relating  to  the  title,  and  which  shall 
be  a  bar  to  any  future  proceeding  in  relation  to  that  matter. 
This  is  not  a  statute  confering  a  right,  but  one  dealing  with 
the  remedy  for  an  injury  to,  or  an  invasion  of,  a  right.  The 
plaintiff  does  not  come  into  court  with  a  purpose  to  create 
a  right  by  aid  of  the  statute,  hence  it  is  not  a  case  where  a 
right  is  created  by  statute  and  where  the  statute  must  for 
that  reason  be  construed  strictly.  It  is  a  statute  that 
changes  the  mode  of  obtaining  a  remedy,  and  being  a 
remedial  statute,  it  must  be  so  construed  as  to  carry  out  the 
intention  of  the  legislature  according  to  the  spirit  and 
meaning  of  the  act,  to  be  ascertained  by  the  ordinary  rules 
of  construction. 

It  is  true  there  is  one  fifth  interest  for  which  the  defend- 
ant,  Hannah,  defends  in  his  own  right,  and  as  to  that  in- 
terest he  does  not  defend  as  tenant  of  another.  But  since 
a  tenant  in  common  in  possession,  is  rightfully  in  posses- 
sion of  the  whole,  and  may  hold  the  whole,  because  he  is 
tenant  in  common,  Hannah  has  a  right  to  defend  for  the 
four  fifths  as  well  as  for  the  one  fifth,  and  yet  he  does  not 
own  in  his  own  right  the  fee  in  all  that  he  has  a  right  to 
possess.  He  owns  but  one  fifth,  and  but  for  the  tenancy 
he  could  possess  in  his  own  exclusive  right  only  one  fifth. 
It  is  only  through  his  relation  to  his  cotenants  that  he  may 
possess  the  whole,  or  defend  for  more  than  one  fifth.  As 
to  the  four  fifths  I  think  he  defends  as  tenant  only  within 
the  meaning  of  section  314  of  the  code,  and  I  think  it  is 
unreasonable  to  suppose  that  the  legislature  intended  to 
make  such  case  an  exception,  leaving  it  unprovided  for, 
and  thus  compel  a  plaintiff  to  litigate  for  the  whole  premises 
successively,  in  one  action  after  another,  with  several  ten- 
ants in  common.  The  motion  to  dismiss  as  to  Caroline 
Worth,  without  prejudice,  was  overruled.    , 
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On  the  first  day  of  the  present  term  the  plaintiff  filed  a 
motion  and  an  affidavit  for  a  continuance.  On  the  sixth  day 
of  the  teitai  he  brought  the  motion  on  for  argument.  The 
motion  was  opposed  by  Hannah  and  such  other  defendants 
as  had  answered,  Caroline  Worth  and  two  other  defendants 
were  still  entitled  to  time  in  which  to  answer,  and  they  did 
not  appear  to  the  motion.  E  was  hddy  that  the  motion  was 
premature. 


CiBCurr  CouBT  for  Multnomah  Countt,  Febbuabt  Term,  1871. 
DAVID  TAGGAET  v.  ORVILLE  RISLEY  et  al 

Wasrantt. — One  who  is  bound  by  a  covenant  of  general  warrantj  can  not 

set  up  an  after  acquired  title. 
Atoidancb. — ^An  answer  that  seeks  to  avoid  the  force  of  an  alleged  covenant 

of  warranty,  by  a  statement  that  the  covenantor  did  not  undertalie  to 

convey  any  greater  interest  in  the  premises  than  one  fifth,  does  not 

allege  material  fact. 

The  complaint,  after  alleging  that  the  land  in  question 
had  been  conveyed  by  W.  W.  Chapman  to  the  defendant, 
Orville  Bisley,  states  that  the  said  Orville  Bisley  and  his 
wife  for  a  valuable  consideration  conveyed  the  said  lot  to 
Charles  Goodnough,  (the  plaintiffs  grantor),  by  their  deed 
duly  executed  and  delivered.  And  that  the  said  OrviUe 
Bisley  and  his  said  wife  in  and  by  their  said  deed  coven- 
anted as  follows:  ''And  the  said  parties  of  the  first  part  for 
themselves  and  their  heirs,  the  said  premises  in  the  quiet 
and  peaceable  possession  of  the  said  party  of  the  second 
part  his  heirs  and  assigns,  against  the  said  parties  of  the 
first  part  and  their  heirs,  lawfully  claiming  or  to  claim  the 
same,  shall  and  will  warrant  and  by  these  presents  forever 
defend." 

The  answer  sets  up  that  before  the  time  of  making  the 
said  deed  to  Goodnough,  in  December,  1860,  the  said  de- 
fendant, Orville  Bisley,  had  acquired  but  an  undivided  one 
fifth  part  of  the  said  lot.    That  the  said  W.  W.  Chapman, 
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at  the  time  of  executing  bis  said  deed,  owned  but  one  fifth 
part  thereof.  And  that  the  said  Bisley  was  the  successor 
in  interest  to  the  said  Chapman,  and  that  by  his  said  deed 
to  said  Goodnough  he  ''  did  not  undertake  to  convey  any 
greater  interest"  than  the  said  undivided  one  fifth  part  of 
the  said  lot  7. 

It  appears  by  the  complaint  that  Daniel  H.  Lownsdale 
conveyed  the  same  lot  to  the  defendant  Bisley,  by  a  deed 
executed  May  30,  1861.  Upon  this  last  deed  the  defendant 
Bisley  relies,  as  an  after  acquired  title,  to  four  undivided 
fifths  of  the  premises.    The  plaintiff  demurred  to  the  answer 

MUchdl  &  Ddphy  for  the  plaintiff. 

W.  Lair  HiUy  for  the  defendant. 

By  the  Coubt,  Upton,  J.  The  assertion  that  the  de- 
fendant  **did  not  undertake  to  convey  any  greater  interest' 
than  one  fifth,  is  not  a  denial  of  a  material  allegation  of  the 
complaint;  nor  is  it  a  statement  of  new  matter  in  avoid- 
ance, upon  which  an  issue  of  fact  can  be  taken.  The 
answer  admits  that  the  defendant  Bisley  made  the  covenant 
set  up  in  the  complaint.  The  covenant  differs  from  a  cov- 
enant of  general  warranty  only  in  limiting  the  persons 
against  whose  claims  the  grantor  covenants;  and  he  espe- 
cially includes  himself. 

The  case  is  clearly  within  the  rule  that  prohibits  one  who 
is  bound  by  a  covenant  of  general  warranty,  from  setting  up 
an  after  acquired  title.  The  phrase  ''the  said  premises," 
as  ordinarily  used  in  deeds  of  conveyance,  is  construed  to 
mean  the  lands  previously  described  in  the  instrument;  and 
when  there  are  no  limiting  words  in  the  instrument,  tend- 
ing to  show  that  the  contract  was  for  less  than  the  whole  of 
the  parcel  described,  a  defendant  who  admits  the  execu- 
tion of  the  covenant,  does  not  raise  a  material  issue  of  fact 
by  stating  that  he  did  not  undertake  to  convey  any  greater 
interest  than  one  fifth.  The  demurrer  to  the  answer  should 
be  sustained. 
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(JiBCUiT  Court  fob  Ci*^cKAMAfl  Couktt,  Mabch  Tebm,  1871. 
DAVID  WILLS  V.  DANIEL  WILSON  aot  W.  C.  WILSON. 

AiiTEBATioir. — Adding  to  a  promissory  note  the  words  "  in  gold  <Wi»*'  is- » 

material  alteration. 
KoTicE. — If  the  plaintiff  took  the  note  knowing  that  it  was  altered  without 

the  consent  of  one  of  the  makers,  he  can  not  recover  against  the  maker 

not  consenting. 
L[>EM. — ^If  it  is  so  altered,  and  the  plainHff  before  recedving  the  altered  note 

was  pat  upon  inquiry,  he  cannot  recover  against  the  party  who  did  not 

consent  to  the  alteration. 
loNOBANCB. — Ignorance  of  the  law  will  not  excuse. 
AiiTBRATiON. — ^If  the  plaintiff  was  without  fault  and  was  deceived,  and  received 

the  note  believing  that  the  note  was  altered  by  both  the  makers,  when  in 

fact  one  of  the  makers  did  not  authorize  the  alteration,  the  plaintiff  is 

entitled  to  recover  against  the  latter  upon  the  original  note,  to  the  same 

eztont  as  if  no  alteration  had  been  made. 

This  was  an  action  oi^  a  promissorj  note.  The  answer 
does  not  deny  the  consideration  or  the  execution  of  a  prom- 
issory note  for  the  amount  claimed,  but  the  separate 
answer  of  Daniel  Wilson  sets  up,  that  since  the  execution 
of  the  note,  the  plaintiff  and  W.  0.  Wilson  had  altered  the 
note  by  adding  to  it  the  words,  '^in  gold  coin." 

The  replication  denies  that  the  alteration  was  made  by 
the  plaintiff,  but  alleges  that  it  was  made  by  W.  G.  Wilson; 
and  sets  up,  in  substance,  that  the  plaintiff  was  deceived  by 
W.  0.  Wilson  and  made  to  believe  that  the  alteration  was 
made  with  the  qonsent  of  both  defendants. 

The  evidence  disclosed  that  W.  C.  Wilson  purchased 
sheep  of  ihe  plaintiff,  and  that  Daniel  Wilson,  the  father  of 
W.  G.  Wilson,  signed  a  note  with  him  for  the  purchase 
price.  The  plaintiff,  after  having  the  note  two  or  three 
days,  discovered  that  it  was  not  made  payable  in  coin,  and 
went  to  the  premises  where  both  the  defendants  lived,  and 
finding  W.  G.  Wilson  in  the  street,  asked  him  for  a  new 
note.  W.  G.  Wilson  took  the  note  into  the  house,  leaving 
the  plaintiff  in  the  street,  and  shortly  came  out  with  the 
note,  with  the  words  ''in  gold  coin"  added.  The  plaintiff 
received  the  altered  note  and  kept  it  some  years  after  ma- 
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tnrity,  and  then  brought  this  action.  The  plaintiff  first  de- 
clared upon  it  as  a  note  for  coin ;  a  trial  was  had,  and  l^e 
jury  disagreed.  The  plaintiff  then  amended  his  pleaditrg, 
and  now  claims  to  recover  on  the  note  as  originally  made. 

A.  F.  FarheSj  for  the  plaintiff. 

Mitchett  &  Ddphf  for  the  defendant. 

After  the  jury  were  sworn  and  the  case  stated  to  the  jury, 
the  defendant  moved  the  court  for  a  judgment  on  the  plead- 
ings.   The  motion  was  overruled. 

After  the  close  of  the  plaintiff's  testimony,  the  defendant 
moved  for  a  nonsuit. 

It  was  held  thjat  it  was  a  question  of  fact  for  the  jury, 
whether  the  plaintiff,  when  the  note  was  returned  to  him, 
had  reason  to  believe  that  the  note  was  altered  by  the  con- 
sent of  Daniel  Wilson,  and  the  motion  was  overruled. 

The  plaintiff,  having  requested  that  the  instructions  to 
the  jury  be  given  in  writing,  requested  the  following,  which 
iihe  court  declined  to  give : 

"It  the  alteration  was  not  made  by  W.  C.  Wilson  and  by 
the  plaintiff,  or  by  the  concurrence  of  the  plaintiff,  the 
plaintiff  is  entitled  to  recover. 

"If  the  change  was  innocently  made,  without  any  bad 
intent  on  the  part  of  the  plaintiff  Wills,  and  not  by  him  or 
by  his  concurrence,  the  plaintiff  is  entitled  to  recover.'^ 

The  defendant  Baniel  Wilson  asked  the  following  instruc- 
tions, which  the  court  dediiied  to  give : 

"Under  the  pleadings  in  this  case,  the  plaintiff  cannot 
deny  that  he  consented  to  the  alteration  of  the  note. 

"If  the  note  was  altered  after  its  execution,  and  such 
alteration  was  made  without  the  knowledge  or  consent  of 
Daniel  Wilson,  the  plaintiff  cannot  recover  upon  such  note, 
as  it  was,  either  before  or  after  alteration." 

"The  taking  and  retaining  the  note  by  the  plaintiff  from 
W.  C.  Wilson,  as  altered,  was  an  adoption  of  the  act  of 
altering  the  same  by  the  plaintiff,  if  the  jury  are  satisfied 
that  he  did  so  take  and  retain  the  same.  The  plaintiff  tak- 
ing the  altered  note  was  bound  to  know  that  the  alteration  was 
assented  to  by  Daniel  Wilson  as  well  as  by  W.  C.  Wilson." 
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The  following  instractions  requested  b;  the  defendant, 
were  given : 

''Alteration  by  adding  to  this  note  the  words  'in  gold 
coin'  was  a  material  alteration. 

"The  alteration  of  the  note  by  W.  C.  Wilson,  at  the  re- 
quest of  the  plaintiff,  without  the  knowledge  or  authority 
of  Daniel  Wilson,  if  done,  would  have  been  an  unlawful  act." 

"It  is  a  presumption  of  law  that  an  unlawful  act  wai 
done  with  an  unlawful  intent." 

The  Coubt.    Upton,  J.  then  instructed  as  follows: 

If  the  plaintiff  had  reason  to  believe,  and  did  believe, 
at  the  time  the  note  was  altered,  that  both  the  defendants 
consented  to  the  alteration,  and  the  circumstances  were 
not  such  as  to  put  a  reasonable  man  on  inquiry  as  to  the 
consent  of  Daniel  Wilson,  the  plaintiff  is  entitled  to  recover 
to  the  same  extent  as  if  the  note  was  not  altered. 

But  if  W.  C.  Wilson  acted  without  authority,  and  the 
plaintiff  was  not  deceived,  or  if  the  circumstances  were  such 
that  a  reasonable  man  would  have  suspected  or  believed 
the  act  to  be  done  without  Daniel  Wilson's  consent,  the 
plaintiff,  by  accepting  the  altered  notes,  released  Daniel 
Wilson.  In  that  case,  the  alteration  can  not  be  disregarded 
as  innocently  made.  If  the  plaintiff  was  ignorant  of  the 
law,  and  did  not  know  the  effect  of  altering  the  note  with- 
out the  consent  of  Daniel  Wilson,  that  circumstance  is  not 
available.  Ignorance  of  the  law  cannot  operate  as  an  ex- 
cuse, nor  change  the  rights  of  the  parties. 

If  the  plaintiff  was  deceived  about  the  facts,  and  believed 
the  alteration  was  made  with  the  consent  of  both  defend- 
ants, and  had  no  reason  to  suspect  the  contrary,  his  accept- 
ing the  altered  note  will  not  amount  to  entering  into  a  new 
contract  with  W.  C.  Wilson  alone,  and  will  not  discharge 
Daniel  Wilson  from  liability. 

When  the  circumstances  are  such  as  would  excite  sus- 
picion and  naturally  attract  the  attention,  a  party  will 
be  presumed  to  have  been  put  upon  inquiry,  and  if  he  does 
not  inquire  he  will  be  presumed  to  have  known  the  &ct8. 

The  jury  returned  a  verdict  for  the  defendant. 
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CiBCUiT  CouBT  FOB  Glaokamab  Gotjnty,  Mabgh  Tebm,  1871. 

THE  OREGON  AND  CALIFORNIA  RAILROAD  COMPANY 
V.   WILLIAM  BARLOW  AND  WIFE. 

BiaflT  07  Way — ^Aotion  to  Covdems  Lands — Psactici. — In  an  action  to 
condemn  lands  to  the  use  of  a  railroad  company,  when  the  issue  is 
formed  by  a  statement  in  the  complaint  that  the  defendant's  damages 
do  not  exceed  the  stun  of  two  hundred  dollars,  and  a  statement  in  the 
answer  that  the  land  sought  to  be  appropriated  is  of  the  value  of  $234, 
and  that  the  additional  damages  to  the  defendant  resulting  from  such 
appropriation  will  amount  to  $2,516,  the  defendant  was  permitted  to 
open  anfl  dose  the  case. 

EsTDiATS  07  Value. — ^The  amount  to  be  paid  for  the  land  appropriated 
should  be  its  yalue  at  the  commencement  of  the  action. 

Idem. — ^The  estimate  should  not  include  the  value  of  timber  on  the  defend- 
ants' adjacent  lands,  cut  down  and  destroyed  by  the  plaintiff. 

Danokb  7B0U  FisB. — ^If  a  railroad  is  to  be  constructed  so  near  to  the  defend- 
ants' bams  as  to  improperly  expose  them  to  danger  from  fire  from  pass- 
ing trains,  that  is  a  proper  subject  to  be  considered  by  the  jury  in  esti- 
mating damages.  If  the  danger  is  such  as  to  render  it  advisable  to 
remove  the  bams,  the  cost  of  removal  is  a  proper  subject  to  be  consid- 
ered by  the  jury  in  estimating  damages. 

PoNDiNO  Watbb. — If,  by  an  improper  construction  of  the  railroad  now  built, 
the  road  bed  acts  as  a  dam  and  improperly  ponds  water  and  causes  it  to 
overflow  the  defendants'  lands,  their  remedy  is  by  a  proceeding  to  pre- 
vent or  remove  the  obstruction,  and  it  is  not  a  ground  for  additional 
damages  in  this  proceeding.  The  damages  to  be  assessed  are  such  as 
will  result  from  a  proper  construction  of  the  road. 

Idem. — ^If  a  proper  construction  of  the  road  will  pond  water  upon  the  de- 
fendants' adjacent  land,  the  overflow  is  a  proper  subject  to  be  considered 
in  estimating  damages. 

Pbotest. — Money  paid  into  court  by  the  plaintiff  to  enable  the  court  to 
render  judgment  in  pursuance  of  the  verdict,  was,  on  motion,  ordered 
paid  to  the  defendant,  notwithstanding  it  is  accompanied  by  a  protest. 

This  was  a  proceeding  under  the  statute  to  condemn  and 
appropriate  a  parcel  of  the  defendants'  land  for  the  use  of 
the  plaintiff's  railroad. 

The  complaint  describes  this  parcel  of  4  69-100  acres  of 
land,  sixty  feet  in  widtb,  by  metes  and  bounds,  and  ''as 
lands  of  the  defendants ;"  the  initial  of  the  boundary  being 
designated  as  a  point  ''on  the  northern  boundary  of  the 
defendants' land  .claim."  Other  than  this  the  pleadings  do 
not  show  what  land  is  owned  by  the  defendants. 
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The  complaint  states  that,  believing  that  two  handred 
dollars  was  soffioient  to  compensate  the  defendants  for  the 
land  and  all  damages,  etc.,  tJie  plaintiff  had  tendered  that 
amount,  etc.,  making  a  formal  plea  of  tender. 

The  answer  averred  that  the  true  value  of  the  4  69-100 
acres  of  land  was  $234,  and  that  if  said  land  was  taken  and 
appropriated,  the  said  defendants  wonld  be  thereby  damaged 
in  the  sum  of  12,516,  inaddition  to  the  value  of  the  land  taken. 

The  plaintiff  moved  that  l^e  defendants  be  required  to 
make  their  answer  more  specific,  b;  stating  in  what  manner 
the  appropriation  of  land  would  cause  them  damage. 

Miichell  do  Dolph,  for  the  plaintiff.  * 

Johnson  dt  McCoum  and  Charles  Warren,  for  the  defendants. 

Upton,  J.,  overruled  the  motion,  and  the  plaintiff  replied 
denying  that  the  parcel  of  land  was  worth  more  than  $200, 
and  denying  that  the  conatmction  of  the  road  wonld  cause 
damage  to  the  defendants ;  and  allegii^  that  it  would  canse 
benefits  to  the  defendants  greater  than  the  damages  claimed 
by  them. 

The  cause  coming  on  for  trial,  the  detendanta  claimed  the 
affirmative  of  the  issues,  and  asked  to  be  allowed  to  open 
and  close  the  case.    This  was  granted,  the  plaintiff  objecting. 

The  jury  viewed  the  premises. 

On  the  trial  the  defendant  asked  his  witness  the  following 
questions : 

What  was  the  value  of  the  strip  of  land  described  in  the 
complaint  at  the  time  this  action  was  commenoed? 

The  plaintiff  objected  that  it  was  irrelevant,  unmaterial 
and  incompetent,  cjid  claimed  that  the  question  should  be 
confined  to  the  value  at  the  time  the  plaintiff  took  possession 
of  or  appropriated  the  laud,  and  the  estimate  should  be 
irrespective  of  any  increased  value  by  reason  of  the  pro- 
nent. 

that  the  witness  nyiy  be  asked  what  it  was 
mmencement  of  th^  proceeding.    (1) 
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The  defendant  testified  that  he  had  two  rows  of  black  wal- 
nut trees  along  the  margins  of  an  aventie  leading  from  his 
honse,  and  that  six  of  tibose  trees  were  grown  on  the  sixty 
feet  sought  to  be  appropriated. 

His  counsel  asked  of  him,  what  were  tibose  six  trees 
worth? 

To  this  question  the  plaintiff  objected.  That  tiie  witness 
had  already  given  his  opinion  of  the  value  of  the  land  at 
an  amount  higher  than  that  claimed  in  the  answer,  and  that 
the  trees  being  part  and  parcel  of  the  land  sought  to  be 
appropriated,  it  was  not  competent  for  the  witness  to  give 
an  estimate  of  the  value  of  the  trees  separately. 

It  UXZ8  heid,  that  estimating  the  value  of  the  trees  was  one 
mode  of  coming  at  the  value  of  the  land  including  the  trees. 
That  there  is  no  rule  preventing  a  witness  from  testifying 
to  a  higher  value  than  that  claimed  in  the  pleading,  altihough 
the  jury  are  limited  to  ihsA  amount  in  rendering  ilieir 
verdict. 

The  witness  was  permitted  to  answer,  a^d  said  the  trees 
were  worth  from  $50  to  $100  each.     (1) 

The  defendant  proved  that  he  had  two  farm  bams  stand- 
ing one  hundred  and  seventy-eight  feet  from  the  centre  c^ 
the  railroad  track,  and  that  the  barnyard  in  which  &ey  stood 
extended  to  within  ei^ty-nine  feet  of  the  track.  The  de- 
fendant offered  evidence  tending  to  prove  that  the  bams 
were  in  danger  of  being  bumed  by  passing  locomotives. 
To  this  evidence  the  plaintiff  objected,  that  the  probable 
or  possible  damage  was  too  remote;  that  it  was  only  a  pos- 
sibility; and  that  if  the  plaintiff  caused  the  destruction  of 
the  defendant's  bams  by  fire,  the  plaintiff  would  be  liable  in 
an  action  for  damages. 

It  was  argued  by  the  defendants'  counsel,  tiiat  altiiough 
the  defendants  might  recover  in  a  future  action  if  they  were 
guilty  of  no  contributory  negligence,  yet  if  they  continued 

to  use  the  bams  as  heretofore,  if  there  was  danger,  the  dan- 

■  - 

(1)  It  wu  Tirttudly  conceded  by  the  defendmit's  coausel. before  tbe  doM  of  th/6  trial, 
that  as  tlie  walnut  treea  were  destroyed  before  the  commencement  of  thia  action,  a  aepa- 
iftte  action  wonid  lie  for  destroying  the  treea,  and  that  be  waa  not  entitled  to  recover  thcUr 
Talae  in  ibis  action;  and  the  eridence  on  that  aabjeet  waa  aubaeqaen<ly  ruled  oat  wlththa 
defeadant'a  consent. 
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ger  would  be  such  that  it  would  be  clearly  a  case  of  con- 
tributory negligence,  and  if  the  defendant  were  compelled 
to  remove  their  barns,  or  change  their  mode  of  using  them, 
that  was  a  reason  for  claiming  damages  in  this  proceeding. 

The  objection  was  overruled.  The  defendant  introduced 
evidence  tending  to  prove  that  the  danger  was  so  great  as  to 
render  it  advisable  to  remove  the  bams.  The  defendant 
then  asked  a  witness  the  cost  of  removing  the  bams.  The 
plaintiff  objected,  on  the  grounds  before  stated. 

The  objection  was  overruled. 

The  evidence  tended  to  show  that  a  few  acres  of  the  de- 
fendants' land  being  level  and  nearly  or  quite  surrounded 
by  higher  lands,  and  having  no  distinct  channel  through  it, 
was,  before  the  construction  of  the  railroad,  in  extremely 
wet  weather,  covered  with  water  for  a  few  days  at  a  time. 
That  the  railroad  was  constructed  across  and  over  the  cen- 
ter of  this  part  without  a  sluice  to  allow  the  water  to  ^Isiss 
under  the  road,  and  the  road-bed  operated  as  a  dam,  caus- 
ing the  water  to  stand  higher  on  the  east  than  on  the  west 
side  of  the  railroad,  and  to  stand  for  a  much  longer  time 
than  formerly  on  a  portion  of  defendant's  land.  There 
was  conflicting  evidence  as  to  where,  and  in  what  direc- 
tion, was  the  natural  surface  flow  or  drainage  of  this 
water,  before  the  construction  of  the  railroad;  and  as  to  the 
proper  mode  of  relieving  the  land  of  surplus  water  after  the 
construction.  The  cost  of  drainage  by  a  ditch  parallel  to 
the  railroad  was  variously  estimated;  the  opinions  of  wit^ 
nesses  ranging  from  ^IC  to  $180.  The  cost  of  a  good  sluice 
under  the  railroad  was  estimated  to  be  $75. 

The  plaintiff  moved  that  all  the  evidence  on  the  subject 
of  the  overflow  be  ruled  out  as  irrelevant. 

The  motion  was  overruled. 

Of  the  written  instructions  presented  by  the  plaintiff,  the 
court  declined  to  give  the  following : 

^'The  defendants  cannot  recove{  anything  in  this  case  by 
reason  of  any  probable  danger  of  Are  to  the  bams  of  the 
defendant  situated  on  adjacent  lands  outside  the  sixty  feet 
sought  to  be  appropriated. 

**The  defendants  are  not  entitled  to  recover  for  any  dam- 
age done  to  adjacent  lands  of  defendants,  outside  of  the 
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sixty  feet  sought  to  be  appropriated,  by  reason  of  water 
dammed  back  on  such  lands  by  the  embankment  of  the  rail- 
road. 

^'In  determining  the  compensation  to  which  the  defend- 
ants are  entitled  for  the  strip  of  land  actually  sought  to  be 
appropriated,  you  should  find  what  that  strip  of  land  was 
worth  at  the  time  the  plaintiffs  took  U,  and  irrespective  of  any 
increased  value  by  reason  of  the  railroad." 

The  following  are  the  instructions  given  to  the  jury: 

It  will  be  proper  for  you  to  observe  a  distinction  between 
what  is  claimed  by  the  defendants  as  the  value  of  the  land 
which  the  plaintiff  seeks  to  appropriate,  and  what  is  called 
resulting  damages.  The  defendants  are  entitled  to  com- 
pensation for  the  parcel  or  strip  of  4,^  acres  irrespective 
of  any  benefit  or  advantage  to  their  adjacent  lands  caused 
by  the  proposed  improvement  or  by  the  construction  of  the 
railroad. 

But  the  question  whether  the  defendants  are  entitled  to 
recover  any  more  than  the  actual  value  of  the  4,^  acres  de- 
pends upon  whether  there  are  resulting  damages,  aside 
from  this  value,  exceeding  resulting  advantages  or  benefits 
to  the  defendants,  in  consequence  of  the  road. 

The  plaintiff  admits  the  value  of  the  land  described  in  the 
complaint  to  be  $200,  and  the  defendant  claims  that  it  is 
worth  $234;  of  course  you  cannot  place  its  value  at  less  than 
$200,  nor  more  than  $234. 

In  estimating'  its  value  you  will  find  what  it  was  worth  at 
the  time  this  proceeding  was  commenced. 

If  you  believe  from  the  evidence  that  the  defendant's 
bams  are  so  situated  as  to  be  unreasonably  exposed  to  dan- 
ger of  fire  from  passing  locomotives,  that  is  a  proper  sub- 
ject for  you  to  consider  in  determining  whether  the  resulting 
damages  are  greater  than  the  benefits. 

If  you  think  they  are  in  such  danger  that  it  would  be  ad- 
visable to  remove  them  from  their  present  position,  the  cost 
of  such  removal  is  a  proper  subject  for  consideration  in 
making  your  estimates. 

The  defendant  cannot  recover  in  this  action  any  damages 
or  compensation  for  wabiut  trees.  All  evidence  on  that 
subject  has  been  ruled  out,  and  the  subject  has  been  with- 
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drawn  from  your  oonsideration.  It  has  been  ruled  out 
because,  as  to  the  land  sought  to  be  appropriated,  you  are 
to  find  its  value  at  the  time  this  action  was  commenced,  and 
not  at  the  time  the  plaintiff  took  possession.  Such  growing 
trees  are  a  part  of  the  land,  and  if  they  were  to  be  valued 
at  all  in  the  case,  they  would  be  valued  as  land,  and  it  is 
admitted  that  when  this  proceeding  was  commenced  the 
walnut  trees  were  not  in  existence.  If  the  defendant  has  an 
unsatisfied  demand  for  taking  those  trees,  he  must  recover, 
if  at  all,  in  another  action;  for,  if  we  should  attempt  to  in- 
clude that  matter  in  this  case,  the  judgment  in  this  case 
would  be  no  bar  to  another  action  for  the  same  thing;  and 
yoti  are  to  fareat  l^e  case  as  if  theire  had  been  no  such  wal- 
nut trees. 

If  the  plaintiff  has  neglected  to  put  iii  a  sluice,  where 
,one  was  needed  to  prevent  the  plaintiff's  work  from  causing 
an  overflow  of  the  defendants'  land,  the  defendants'  remedy 
is  by  a  proceeding  to  compel  the  plain:tiff  to  put  in  the  neces- 
sary sluice;  and  if  i^ch  is  the  cause  of  the  alleged  over- 
flow, the  defendants  cannot  recover  any  damages  in  this 
proceeding  because  of  such  neglect.  The  damages  to  be 
considered  in  this  case  are  such  as  will  be  caused  by  con- 
structing a  railroad  in  a  proper  manner.  If  ihe  railroad 
now  built  is  improperly  constructed,  and  an  overflow  is 
caused  by  improperly  neglecting  to  put  in  k  sluice  by 
which  the  plaintiff  ought  to  have  avoided  such  overflow,  the 
damage  thus  caused  can  not  be  considered  in  this  case,  but 
the  defendants'  remedy  must  be  by  proceedings  to  compel 
the  plaintiff  to  put  in  tiie  sluices. 

If  you  think  some  injury  is  done  to  the  defendants  by 
ponding  water  upon  their  land  adjacent  to  the  sixty  feet, 
and  tiiat  a  sluice  is  not  necessary,  such  injury  is  a  proper 
subject  to  be  considered  in  estimating  damages.  In  other 
words,  if  a  proper  constructio;i  of  the  road  will  pond  water 
upon  the  defendants'  adjacent  land,  the  overflow  is  a  proper 
subject  to  be  considered  in  estimating  damages. 

The  court  has  refused  to  admit  evidence  that  flie  plaintiffs 
while  constructing  the  road,  cut  down  or  destroyed  timber 
growing  on  lands  adjacent  to  the  sixty  feet  430ugfat  to  be 
appropriated,  and  you  should  not  permit  anything  that  has 
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been  said  on  that  sabject  to  influence  yonr  verdict.  If  the 
defendants  have  suffered  any  injury  in  that  respect,  the  law 
affords  them  a  remedy  in  another  proceeding,  and  the  na- 
ture of  this  case  is  such  that  no  record  can  be  legally  made 
to  show  that  such  damaged  have  been  considered  and  de- 
termined in  this  proceeding. 

The  opinions  of  experts  or  persons  skilled  in  a  particular 
branch  of  business  have  been  given  in  evidence,  to  aid  you 
in  arriving  at  correct  conclusions  on  some  points  with  which 
they  may  be  more  familiar  than  you  can  be^ 

Iq  determining  any  controverted  question  of  this  kind, 
you  will  give  to  their  opinions  such  consideration  as  is 
proper,  remembering  that  such  opinions  are  not  offered  to 
control  your  judgment,  but  to  instruct  and  to  convince,  and 
thus  enable  you  to  arrive  at  the  truth.  In  the  end^  it  is  the 
opinion  of  the  jury,  upon,  which  the  determination  of  the 
point  is  to  rest.  After  carefully  considering  these  opinions 
with  all  other  evidence,  and  giving  them  due  weight,  it 
rests  upon  you  to  decide  according  to  your  convictions* 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
the  appropriation  of  the  land  described,  in  the  complaint, 
and  in  favor  of  the  defendants  for  $700  damages. 

The  plaintiff  filed  a  motion  for  a  new  trial,  assigning 
errors  of  law  and  insufficiency  of  the  evidence,  which  was 
submitted  without  argument,  and  overruled. 

The  plaintiff  paid  into  the  hatids  of  the  clerk  $700,  to- 
gether with  money  sufficient  to  satisfy  the  costs,  and  at  the 
same  time  filed  a  paper  stating  that  the  plaintiff  pays  the 
same  ''under  protest  and  without  waiving  the  right  to  ap- 
peal from  the  judgment  rendered,  or  to  be  rendered,  here- 
in," and  also  notifying  the  clerk  not  to  pay  the  money  to  the 
defendant  until  the  case  was  determined  on  appeal. 

A  judgment  was  rendered,  on  the  plaintiff's  motion,  in 
accordance  with  the  verdict.  Afterwards  the  defendants' 
attorney  filed  an  affidavit  stating  that  he  had  demanded  the 
said  $700  of  the  clerk,  and  that  the  clerk  refused  to  pay  the 
same  to  the  defendants,  and  moved  the  court  for  an  order 
on  the  clerk,  directing  him  to  deliver  that  sum  to  the  defend- 
ants ;  and  the  question  having  been  argued  and  submitted, 
it  was  ordered  that  the  clerk  pay  the  $700  to  the  defendants. 
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ClBCUIT  CODBT   FOB  WASHlHaTON   CoUNTT,    MaY  TeBU,    1871. 

WM.  B.  CHATFIELD  v.  WASHINGTON  COXJNTY. 

» 

Be-enacting  the  law  fixing  the  salary  of  the  county  treasurer,  does  not  depiiTe 
him  of  ^16  right  to  a  percentage  for  receiving  school  funds,  allowed  to 
him  by  a  statute  not  referred  to  in  the  re-enactment. 

W.  Z>.  Hare,  for  the  plaintiff. 

G.  n.  Divrham,  for  the  defendant. 

Under  ss.  254,  5  and  6  of  the  code,  this  case  was  submit- 
ted, upon  an  agreed  statement  of  facts,  to  the  circuit  court. 
Upton,  J.,  presiding. 

The  parties  state  that  the  plaintiff  is  treasurer  of  Wash- 
ington County,  and  as  such,  has  in  his  hands  $6,000,  col- 
lected by  him,  and  belonging  to  what  is  known  aa  the  irre- 
ducible  school  fimd,  and  iJiat  he  has  received  no  compensa- 
tion for  his  services  in  that  relation,  aside  from  the  salaiy 
which  he  draws  as  treasurer. 

In  1856,  an  act  was  passed  which  authorized  the  board  of 
school  land  commissioners  ''to  demand  the  services  of  any 
couniy  officer  in  any  business  relating  to  the  school  lands 
and  funds  in  his  couniy;"  and  provides  that  the  couniy 
treasurer,  if  so  required,  shall  receive,  receipt  for,  and 
safely  keep  such  funds,  and  that  ''county  treasurers,  for 
their  services  under  this  act,  shall  receive  out  of  the  general 
fund  one  per  cent,  of  th^  amount  of  school  moneys  received 
by  them. 

A  law  of  1854  gave  to  the  treasurer  of  Washington  Couniy 
a  salary  of  three  hundred  dollars.  An  act  was  passed  in 
1868,  making  no  allusion  to  the  act  of  1866,  but  amending 
and  re-enacting  the  section  that  fixed  the  salaries  of  county 
treasurers.  It  changed  the  salaries  of  some  other  treasur- 
ers, but  left  that  of  the  Washington  Couniy  treasurer  as 
before — three  hundred  dollars. 

It  was  hdd,  that  the  amendment  made  in  1868  did  not  de- 
prive the  treasurer  of  Washington  Couniy  of  the  right  to 
receive  one  per  cent.,  although  the  act  of  1854,  and  the 
amendment  made  in  1868,  both  speak  of  the  salary  "as  a 
full  compensation  for  the  services"  of  couniy  treasurers. 
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CiBCUiT  Court  for  Washington  County,  Mat  Term,  1871. 

J.    H.    HOLLISTER    Respondent    v.    CHARLES    HAGTJI, 

Appellant. 

Cost  on  Appkaij. — ^Where  on  appeal  from  a  justice's  court  the  respondent 
obtains  a  yerdict  for  less  than  he  recoyered  in  a  justice's  court,  the  costs 
on  appeal  are  in  the  discretion  of  the  court. 

The  plaintiff  had  obtained  judgment  in  a  justice's  court 
for  $50,  for  the  reasonable  value  of  keeping  the  defendant's 
horse.  The  defendant  had  set  up  a  special  contract  and  a 
set-off. 

The  defendant  appealed,  and  in  this  court  the  plaintiff  ob- 
tained a  verdict  for  |25.  • 

The  plaintiff's  costs  in  the  justice's  court  were  about  $45, 
and  in  this  court  the  plaintiff  filed  a  costs  bill  amounting  to 
$36,  besides  the  costs  in  the  court  below. 

The  defendant  moved  for  a  judgment  for  costs. 

B.  E.  Bybee,  for  the  defendant. 

There  is  no  special  provision  in  the  justice's  act,  and  by 
section  539  of  the  practice  act,  in  this  class  of  actions,  the 
defendant  is  entitled  to  costs,  unless  the  plaintiff  recovers 
fifty  dollars  or  more. 

W,  2>.  Harey  for  the  plaintiff,  claimed  that  actions  539, 
540  and  541,  apply  only  to  cases  commenced  in  the  county 
or  circuit  court. 

Upton,  J.  Hddt  that  this  is  a  case  where  the  judgment 
appealed  from  '^is  modified,"  within  the  meaning  of  the 
last  clause  of  section  542  of  the  general  practice  act,  which 
provides:  *'But  where  on  appeal  to  the  supreme  or  circuit 
court  a  new  trial  is  ordered  or  a  decision  given  modifying 
the  judgment  appealed  from,  the  costs  on  appeal  shall  be 
allowed  or  not  in  the  discretion  of  the  appellate  court." 

That,  in  general,  costs  follow  the  judgment  when  the 
statute  is  silent;  and  when  the  statute  leaves  the  matter  to 
the  discretion  of  the  court,  such  should  be  the  practice,  un- 
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less  there  are  special  reasons  for  varying  the  rule.  That  in 
this  case  the  defendant  had  it  in  his  poorer  to  avoid  all  costs 
by  tendering  the  amount  that  has  been  found  due;  and  that 
this  is  a  sufficient  reason  for  not  awarding  costs  in  his  fayor. 
But  that  inasmuch  as  it  is  shown  that  there  was  some 
grounds  for  his  appeal,  the  plaintiff's  cost  bill  should  not  be 
allowed  in  full. 

The  plaintiff  was  allowed  the  costs  he  recovered  in  the 
court  below,  and  $20  of  the  costs  on  appeal. 


X 


CiKCUiT  Court  for  WAsmNOTON  County,  Mat  Term,  1871. 
JOHN  CHIPMAN  v.  WINSTON  BRONSON. 

NoTicB  OF  AppKAii. — Where  the  notice  of  appeal  specified  a  jadgment  lor 
$57.75,  and  the  transcript  disclosed  a  judgment  for  $52.50,  the  appeal 
was  dismissed. 

The  notice  of  appeal  described  the  judgment  in  the  words, 
''from  a  judgment  rendered  in  your  favor  against  me  on  the 
20ih  day  of  March,  1871,  by  E.  B.  Willmot,  justice  of  the 
peace,    *    *    *    for  157.75  and  costs." 

The  transcript  disclosed  a  judgment  for  $52.50. 

Hyer  JcuJcsoriy  for  the  respondent,  moyed  to  dismiss  the 
appeal  for  insufficiency  of  the  notice. 

Hare  &  Tongue^  for  the  appellant,  claimed  that  a  verdict 
had  been  rendered  for  $57.75,  and  that  either  there  was  a 
mistake  in  the  transcript,  or  the  justice  had  inadvertently 
entered  judgment  for  a  wrong  amount.  The  transcript  con- 
tained no  copy  of  a  verdict.  Time  was  allowed  for  correct- 
ing the  transcript. 

No  correction  being  made,  the  motion  was  argued  and 
submitted. 

By  the  Court.  Upton,  J.  This  court  acquires  jurisdic- 
tion through  the  notice  of  appeal.  It  is  necessary  that  the 
notice  should  identify  the  case  with  reasonable  certainty  to 
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bring  the  cause  into  this  court;  and  the  identification  should 
be  such,  that  when  the  record  is  made  up,  the  notice  will  of 
itself  show  that  this  is  the  same  cause  that  was  pending  in 
the  court  below.  It  may  not  be  necessary  in  all  cases  to 
state  the  amount  of  the  judgment  appealed  from,  but  if  it  is 
stated  it  should  be  stated  correctly. 

If  the  justice  of  the  peace  had  rendered  judgment  for 
$57.75  when  no  mora  than  $52.50  was  claimed,  this  court 
would  be  bound  to  set  aside  the  judgment  or  direct  it  to 
be  corrected.  The  law  undoubtedly  contemplates  as  great 
strictness  in  this  court  as  in  the  justices  court. 

In  the  case  of  such  an  error  disclosed  by  the  transcript 
■  from  a  justices  court,  this  court  would  have  jurisdiction 
and  if  it  could  see  that  no  substantial  wrong  would  be 
done,  coxdd  correct  the  error  by  requiring  the  excess  to  be 
remitted.  But  in  this  case,  unless  the  law  has  been  com- 
plied  with,  this  court  has  not  acquired  jurisdiction.  It  is 
not  a  case  of  mere  error  that  may  be  disregarded  if  no  sub- 
stantial right  is  prejudiced,  or  on  the  assumption  that  the 
appellant  acted  in  good  faith  and  that  no  one  has  been 
misled,  because  the  jurisdiction  does  not  depend  alone  upon 
what  the  parties  intended  to  do,  but  upon  what  has  been 
done. 

I  think  the  misdescription  of  the  judgment  is  fatal  and 
that  the  appeal  should  be  dismissed. 


CntcmT  CouBT  fob  "WAsraNGTON  County,   May  Teem,  1871. 
ALBEE  V.  ALBEE. 

Pabent  AMD  Child— GoNsiDEBiAnoN.— Where  a  father  giyes  his  minor  son 
the  priTilege  of  working  for  himself  and  having  whatever  wages  he  may 
earn,  and  afterwards  the  minor  voluntarily  returns  and  labors  on  his 
father's  farm  until  he  becomes  twenty-one  years  of  age,  the  law  does  not 
imply  a  promise  on  the  part  of  the  father  to  pay  wages  to  the  son  for  the 
time  during  the  minority. 

IxpusD  Pbomise. — ^Where  a  son,  on  becoming  of  age,  remains  with  his  father 
and  works  for  his  father  as  an  ordinary  laborer  on  a  farm  under  a  parol 
22 
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contract  that  he  should  receive  land  for  his  pay,  and  he  does  not  receive 
the  land,  he  is  entitled  to  recover  the  reasonable  value  of  his  labor. 

Pleading — Negligence. — In  an  action  for  work  and  labor,  if  the  defendant 
seeks  to  show  that  the  plaintiff  did  not  labor  diligently,  he  should  raise 
the  question  by  his  answer. 

Pleading — Pbomisb  to  Sell  Land. — Although  it  is  necessary  that  an  agree- 
ment for  the  sale  of  land  should  be  in  writing,  it  is  not  necessary  that 
the  pleading  should  expressly  aver  that  the  agreement  was  reduced  to 
writing. 

The  complaint  was  for  $40  per  month,  alleged  to  be  the 
reasonable  value  of  labor  done  by  the  plaintijOT  for  the  de- 
fendant at  his  request,  from  a  specified  day  in  1868,  for  a 
period  of  two  years. 

The  answer,  in  regard  to  each  allegation  of  the  complaint, 
contained  a  denial  qualified  by  the  words  **  except  as  here- 
inafter set  forth." 

The  answer  proceeded  to  set  forth,  that  the  plaintiff  was 
the  defendant's  son;  that  during  all  the  time  set  forth  in  the 
complaint,  except  the  last  six  months  thereof,  the  plaintiff 
was  a  minor. 

That  before  the  time  mentioned  in  the  complaint,  the 
plaintiff  had  been  a  wayward  and  bad  boy,  and  that  he  had 
wrongfully  left  his  father's  house.  That  the  father,  in  hopes 
of  benefiting  his  son,  and  to  induce  him  tq  return  to,  and 
remain  at  his  father's  house,  at  the  time  first  mentioned, 
mutually  agreed  with  his  son,  the  plaintiff,  that  the  plaintiff 
should  remain  and  work  on  the  defendant's  farm  during  the 
defendant's  life.  And  that  he  should  have  as  compensation 
all  the  proceeds  of  the  farm  except  su<!h  as  was  necessary 
for  the  defendant's  support,  and  at  the  defendant's  death^ 
should  have  the  farm.  And  that  all  the  work  that  had  been 
done  by  the  plaintiff,  had  been,  done  ""for  the  plaintiff's 
benfit  on  said  farm  in  pursuance  of  the  said  agreement. 

The  answer  also  stated  that  the  plaintiffs  labor  was  worth 
no  more  than  the  board,  clothes  and  spending  money  fur- 
nished by  the  defendant  to  the  plaintiff  while  the  work  was 
being  done. 

The  plaintiff  moved  to  strike  out  that  part  of  the  answer 
relating  to  the  character  of  the  plaintiff,  as  irrelevant  and 
scandalous. 
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The  motion  was  sustained. 

The  plaintiff  demnrred  to  the  answer;  that  it  did  not  ap- 
pear that  the  promise  was  in  writing. 

Upton,  J.  Hdd,  that  aJthongh  a  promise  for  the  sale  of 
land  is  void  unless  in  writing,  it  is  not  necessary  to  declare 
in  the  pleading  that  the  promise  is  in  writing. 

The  demurrer  was  overruled. 

The  replication  denied  making  the  contract  set  forth  in 
the  answer,  admitted  that  such  a  plan  had  been  talked  of, 
during  the  plaintiffs  minority,  but  averred  that  the  defend- 
ant refused  to  enter  into  such  a  contract.  And  averred  that 
the  defendant  had  previously  given  the  plaintiff  his  time. 

jB.  E.  Bybee  and  B,  KUlin^  for  the  plaintiff. 

Hare  &  Tongue,  for  the  defendant. 

A  jury  being  impanneled  and  sworn,  the  plaintiff,  called 
on  his  own  behalf  as  a  witness,  was  asked: 

How  long  did  you  work  for  the  defendant  ? 

Mr.  Hare — ^I  object,  on  the  groimd  of  irrelevancy.  It 
appears  by  the  pleadings  that  the  time  was  six  months  after 
his  minoriiy,  and  eighteen  months  before. 

The  objection  was  sustained. 

Q.     How  much  was  the  labor  worth  ? 

Mr.  Hare — ^I  object  to  proving  the  value  before  the  time 
of  his  minority. 

Q.     How  much  Vas  it  worth  during  the  last  six  months  ? 

A.     It  was  worth  $40  per  month. 

The  defendant  was  called  as  a  witness  on  his  own  behalf. 

« 

Q.  What  was  the  bargain  under  which  the  plaintiff  went 
to  work  for  you? 

Mr.  KiUin — ^I  object  to  parol  evidence  of  the  contract  set 
up  in  the  complaint. 

Mr.  Tongue — ^We  will  show  that  the  plaintiff  went  into 
possession  under  the  contract. 

The  objection  was  sustained. 

Q.     What  was  the  plaintiffs  board  worth  ? 

Mr.  KiUin — ^I  object;  there  is  no  issue  as  to  the  price  of 
board. 
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Mr.  Hare — The  answer  denies  that  the  work  was  worth 
more  than  the  board,  clothes  and  money  furnished. 

The  objection  was  sustained. 

Q.  What  was  the  reasonable  value  of  the  plaintiffs  labor? 

A.     It  was  not  worth  anything. 

Q.     State  what  kind  of  work  he  did  on  the  farm  ? 

The  question  was  objected  to  as  irrelevant,  and  the  objec- 
tion sustained. 

Alhee,  sworn.     I  am  a  brother  of  the  plaintiff.    I 

lived  on  the  farm  most  of  the  two  years  in  question. 

Q.  How  much  was  the  work  that  the  plaintiff  did  during 
the  last  six  months  worth  ? 

Mr.  KiUin — I  object  to  the  question.  There  is  no  issue 
but  the  plaintiff  did  good  work. 

Mr.  Hare — We  have  denied  that  the  work  was  worth  any- 
thing, except  as  in  the  answer  stated;  and  we  have  stated 
that  it  was  not  worth  so  much  as  his  board,  and  clothes, 
and  the  money  furnished  him.  I  think  we  are  entitled  to 
show  that  he  was  living  with  the  old  gentleman  as  he  did 
before  he  became  of  age,  and  was  not  at  work  but  a  small 
part  of  the  time. 

By  ihe  Court — I  think  the  kind  or  quality  of  service  ren- 
dered is  not  put  in  issue.  The  real  question  to  be  deter- 
mined is  the  reasonable  value  of  farm  labor  at  the  time  and 
place. 

Q.     What  was  the  wages  of  farm  halids  at  that  time? 

A.     About  $25  per  month. 

The  Court  gave  the  following  instructions: 

The  law  has  provided  that  a  contract  for  the  sale  of  land 
which  is  not  reduced  to  writing  is  void.  For  that  reason, 
the  contract  wnich  the  defendant  says  he  made,  cannot  be 
enforced,  and  we  are  compelled  to  treat  the  case  as  if  they 
had  not  attempted  to  make  the  contract;  or,  at  least,  we 
cannot  determine  the  compensation  according  to  the  terms 
of  the  contract  the  defendant  sets  up.  The  plaintiff  claims 
that  he  ought  to  have  wages  for  eighteen  months  of  the 
time,  for  the  reason,  that  before  that  his  father  had  given 
him  his  time.     If  he  had  worked  for  a  third  party,  that 
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might  be  a  reason  for  his  being  entitled  to  receive  the 
money  earned,  but  when  he  voluntarily  returned  to  his 
father,  the  law  does  not  raise  a  presumption  thart)  his  father 
promised  to  pay  him  what  his  labor  was  worth;  it  is  more 
reasonable  to  presume  that  he  and  his  father  renewed  their 
former  positions  toward  each  other.  You  will,  therefore, 
disregard  all  that  is  said  about  the  labor  performed  before 
the  plaintiff  became  of  age. 

The  plaintiff  can  only  recover  for  work  done  after  he  be- 
came twenty-one  years  old.  The  parties  have  agreed  that 
he  worked  six  months  after  that  time;  and  there  is  but  one 
question  of  fact  in  dispute;  that  is:  what  was  then  the  rea- 
sonable value  of  labor  in  the  business  of  farming? 

There  has  been  some  attempt  to  show  tiiat  the  plaintiff 
did  not  .work  continuously,  and  that  he  did  not  earn  the 
wages  of  an  ordinary  farm  hand;  but  that  question  cannot 
be  tried  in  this  case,  and  all  evidence  on  that  subject,  when 
objected  to,  has  been  ruled  out.  It  would  be  unreasonable 
and  extremely  inconvenient,  if  on  every  occasion  on  which. 
a  person  sues  for  wages,  he  was  compelled  to  be  prepared 
to  produce  an  array  of  witnesses  to  prove  that  he  had  lost 
no  time,  and  that  he  had  done  all  his  work  skillfully.  The 
law  has  accordingly  provided,  that  if  the  plaintiff  is  to  meet 
these  questions,  the  defendant  must  apprise  him  in  his  an- 
swer that  defendant  will  dispute  his  skill  and  diligence.  It 
is  upon  this  ground  that  all  evidence  touching  the  kind  or 
quantity  of  labor  has  been  ruled  out.  The  plaintiff  is  en- 
titled to  recover  for  six  months'  labor,  at  tlie  customary  rate 
of  wages  at  the  time  and  place. 

The  plaintiff  had  a  verdict  for  $160. 
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Circuit  Coubt  foe  Multnomah  County,  June  Tebh,  1871. 
W.  W.  CHAPMAN  V.  JAMES  H.  WIIiBTJR. 

Tbubtks. — ^Where  one  in  possession,  without  title,  conveyed  two  adjacent 
blocks  of  land  in  tnist,  "for  the  purpose  of  erecting  an  academy  thereon 
and  themcUh,**  with  coTenants  for  farther  assurance,  and  having  after- 
wards acquired  the  legal  title,  executed  a  deed  purporting  to  be  confirm- 
atory of  the  former  deed,  and  purporting  to  recite  its  substance,  but 
which  describes  the  former  deed  as  a  deed  conyeying  the  "land  for  the 
purpose  of  establishing  thereon  a  seminary  of  learning  to  he  divided  into  a 
maU  andfemaJe  academy;**  and  which  in  terms  grants  the  land  in  trust, 
"  for  the  uses  and  purposes  aforesaid.'*  Held,  that  the  change  in  lan- 
guage does  not  denote  an  agreement  on  the  part  of  the  cesiuis  qu/e  trust  to 
change  the  nature  of  the  trust. 

ToLUNTABT  CoNTiTANOE. — The  cxccutionof  an  assignment  by  the  trustee  (he 
being  the  grantee)  which  was  written  on  the  back  of  the  confirmatory 
deed,  was  held  not  to  be  condusiTe  proof  that  the  trustee  knew  the  con- 
tents of  the  confirmatory  deed. 

Batifioation. — ^Upon  proof  that  the  trustee  had  no  knowledge  of  a  discrep- 
ancy between  the  terms  of  the  original  deed  and  those  of  the  confirma- 
tory deed,  and  that  the  latter  was  in  the  custody  of  another,  and  was 
noTer  in  the  custody  of  the  trustee,  except  for  the  purpose  of  signing  the 
release  written  thereon.  Held,  that  such  signing  was  not  a  ratification 
of,  or  consent  to,  a  change  in  the  character  of  the  trust. 

CoNBTHucnoN. — In  construing  contracts,  meaning  must  be  given  to  each  of 
the  terms  employed  if  possible. 

This  is  a  suit  to  recover  a  parcel  of  land,  formerly  con- 
veyed by  the  plaintiff,  in  trust,  on  the  ground  of  forfeiture 
by  misappropriation. 

J.  H.  Reed  and  W.  W.  Chapman^  for  plaintiff. 

A.  C,  Gibbs  and  Caples  &  Mordand,  for  defendant. 

Upton,  J.  This  case  was  referred,  and  the  referree  heard 
the  cause  and  reported  a  decree  in  favor  of  the  plaintiff ; 
it  is  now  submitted  on  the  defendant's  motion  to  set  aside 
the  report,  and  on  the  plaintiff's  motion  for  confirmation. 

The  following  are  the  material  facts:  On  the  7th  day  of 
September,  1850,  that  is,  twenty  days  before  the  passage  of 
the  donation  act,  Stephen  Coffin,  D.  H.  Lownsdale  and  W. 
W.  Chapman,  being  in  possession,  conveyed  two  adjacent 
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blocks  of  land,  known  as  blocks  205  and  224  in  the  city  of 
Portland,  to  "James  H.  Wilbur,  trustee,  for  tlie  use  and 
benefit  of  the  Methodist  Episcopal  Church  of  Oregon"  *  *  * 
"for  the  purpose  of  erecting  an  academy  thereon  and  there- 
wUh,'^  *  *  *  "to  be  by  him  conveyed  to  such  person  as 
shall  be  appointed  to  receive  and  hold  the  title  for  the  use 
and  benefit  of  the  Methodist  Episcopal  Church  of  Oregon.*' 
This  deed  contained  the  following:  "And  we  further  cove- 
nant that  if  we  shall  obtain  title  to  said  property  from  the 
Cnited  States,  we  will  convey  the  same  as  aforesaid  by  deed 
of  general  warranty.  We  further  covenant  to  warrant  and 
defend  the  said  property  against  the  claims  of  all  persons 
claiming  by,  through  or  under  "  us. 

Soon  after  receiving  the  deed,  Wilbur  went  into  posses- 
sion of  the  premises,  and  in  concert  with  the  said  church 
erected  a  building  on  block  206,  and  instituted  an  academy 
upon  it.  The  plaintiff,  about  the  first  day  of  September, 
1853,  obtained  the  legal  title  to  the  premises  from  the 
United  States,  and  on  the  tenth  day  of  that  month  he  and 
his  wife  executed  a  deed  of  the  premises  to  "James  H. 
Wilbur,  trustee  of  the  Oregon  Annual  Conference  of  the 
Methodist  Episcopal  Church  in  Oregon."  This  deed  pro- 
fesses to  recite  the  purport  of  the  former  deed  and  to  be 
confirmatoiy  of  it,  but  departs  from  its  tenor  in  several 
particulars. 

/  It  states  the  date  of  that  deed  as  of  the  "twenty-fifth  of 
June,  1851,"  and  refers  to  the  grantors  as  having  then  "by 
deed  of  quitclaim  conveyed  to  the  said  James  H.  Wilbur, 
trustee  as  aforesaid,  the  property  hereinafter  described,  for 
the  purpose  of  establishing  thereon  a  seminary  of  learning, 
U>  he  divided  into  a  male  and  female  academy  J"^ 

It  is  not  shown  to  whom  this  latter  deed  was  delivered, 
nor  with  whom  it  was  left  at  that  time,  but  it  was  afterwards 
found  in  the  hands  of  some  one  of  the  several  persons  inter- 
ested in  maintaining  and  conducting  the  academy. 

In  1853  a  corporation  was  formed  by  act  of  the  territorial 
legislature,  called  "the  board  of  trustees  of  the  Portland 
Academy  and  Female  Seminary."  This  corporation  was 
organized,  and  its  trustees  held  itd  first  meeting  on  the  4th 
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of  March,  1854.  It  is  admitted  that  this  corporation  is  the 
agent  or  person  duly  appointed  "to  receive  and  hold  the 
title  for  the  use  and  benefit  of  the  Methodist  Episcopal 
Church  of  Oregon/'  and  to  manage  the  affairs  of  the 
academy. 

Up  to  about  1853,  Mr.  Wilbur  had  continued  to  act  as 
such  agent  and  trustee,  and  in  the  construction  of  the 
academy,  which  was  completed  in  1851,  he  had  advanced  of 
his  own  funds  over  $5,000.  Afterwards  the  defendant, 
Wilbur,  assigned  or  transferred  the  two  blocks  to  the  said 
Board  of  Trustees  of  the  Portland  Academy  and  Female 
Seminary,  and  that  Board,  having  audited  the  accounts  of 
the  defendant,  and  found  a  large  amount  due  him  on  account 
of  advances  made  by  him  in  constructing  the  academy  build- 
ing, bargained  with  him  to  take  block  224  in  satisfaction  of 
that  claim,  and  the  Board  executed  a  conveyance  to  him  of 
that  block  on  the  9th  of  June,  1860;  since  which  time  the 
defendant  has  held  block  224,  claiming  it  to  his  sole  use. 

The  plaintiff  claims  that  these  acts  have  worked  a  for- 
feiture, and  that  block  224  should  revert  to  the  plaintiff. 
It  is  claimed  that  Wilbur,  while  trustee,  accepted  the  con- 
firmatory deed  as  a  fulfillment  of  the  covenants  of  the 
original  deed  of  September  7th,  1850,  and  that  thereupon 
the  rights  acquired  by  means  of  the  first  deed  merged  in 
the  legal  title,  and  the  first  deed  was  no  longer  of  any  force. 

To  sustain  this  position  the  plaintiff  produced,  among 
other  proofs,  the  following  endorsement,  written  on  the  con- 
firmatory deed: 

•  **I  hereby  relinquish,  convey  and  give  up  all  my  right, 
title  and  interest  to  block  No.  205,  described  in  this  deed, 
to  the  Trustees  of  the  Portland  Academy  and  Female  Sem- 
inary. J.   H.   WiLBUB. 

''Dated  Portland,  Aug.  15,  1855." 

The  evidence  shows  that  the  deed  had  not  previously 
been  delivered  to  Wilbur;  but  at  the  time  of  that  endorse- 
ment it  was  produced  by  some  person  interested  in  the 
affairs  of  the  Academy,  at  whose  request  Wilbur  made  the 
assignment  above  set  forth;  that  Wilbur  did  not  then  read 
it  or  know  its  contents;  and  he  testifies  that  he  never  knew 
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its  contents,  or  that  there  was  any  discrepancy  or  difference 
between  its  terms  and  those  of  the  deed  of  Sept.  7th,  1850, 
until  the  year  1869.  And  that  he  had  not  had  charge  of 
the  affairs  of  the  Academy  since  1853. 

Aside  from  what  appears  on  the  face  of  the  deed  and  the 
indorsement,  and  the  fact  that  about  1855,  it  was  in  the 
hands  of  some  one  of  the  persons  having  the  management 
of  the  academy,  the  court  is  left  to  conjecture  in  regard  to 
its  delivery.  Several  circumstances,  and  chiefly  the  error 
in  reciting  the  date  of  the  original  deed,  indicate  that  the 
original  deed  was  not  present  when  the  confirmatory  deed 
was  drafted.  And  there  is  no  doubt  the  misdescription  of 
the  date  resulted  from  mistake.  I  think  it  more  reasonable, 
since  one  of  these  discrepancies  or  departures  from  the  let- 
ter of  the  original  deed  is  positively  shown  to  be  the  result 
of  inadvertency  or  mistake,  to  conclude  that  the  other  de- 
partures from  these  terms  resulted  from  the  same  cause, 
than  to  hold,  without  other  proof,  that  the  parties  mutually 
agreed  to  change  the  character  of  the  trust. 

It  is  claimed  that  the  principal  object  in  changing  ihe 
terms  employed  to  express  the  trust,  was  to  provide  for 
maintaining  an  academy  for  males  on  one  of  the  blocks, 
and  an  academy  for  females  on  the  other.  The  evidence 
relied  upon  to  support  this  conclusion,  is  the  language  of 
the  second  deed  above  quoted,  and  the  name  given  to  the 
corporation  created  by  the  legislature.  The  act  speaks  of 
the  Portland  '*  academy  and  female  seminary;"  but  the  sec- 
ond deed  speaks  of  a  ^'seminary  of  learning,  to  be  divided 
into  a  male  and  female  academy."  I  can  not  say  that  either 
of  these  expressions  decidedly  indicate  whether  males  and 
females  were  to  be  taught  in  one  building  or  in  two;  or  if 
in  two,  whether  bbth  bmldings  were  to  be  erected  on  one 
block.  The  dissimilarity  of  these  names  indicates  the 
reTerse  of  a  matured  plan  to  change  the  character  and  plan 
of  the  institution,  or  the  nature  of  the  trust.  If  a  change 
in  the  nature,  of  the  trust  had  been  decided  upon,  it  is 
hardly  probable  that  the  parties  would  have  left  the  fact  to 
be  inferred  from  ambiguous  expressions  contained  only  in 
the  recitals  of  the  deed;  to  say  nothing  as  to  whether  the 
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trustees  had  power  to  make  such  change,  and  thus  bind  the 
cesluia  que  trust.  The  discrepancy  between  the  names  em- 
ployed in  the  act  of  the  legislature,  and  those  in  the  second 
deed,  as  well  as  the  general  tenor  of  the  second  deed,  when 
compared  with  the  first,  indicates  inattention  to  the  particu- 
lars of  the  trust,  rather  than  a  mature  plan  of  changing  its 
nature. 

This  conclusion  is  strengthened  by  the  circumstances  that 
the  cestui  que  trust  was  not  consulted,(that  the  prior  and  sub- 
sequent action  of  the  grantees  proceeded  upon  the  theory 
of  building  but  a  single  academy  or  seminary,  and  that,  of 
the  many  persons  now  resident  here,  who  then  took  an 
active  interest  in  the  institution,  no  one  has  been  produced 
who  recollects  hearing  of  the  proposition,  or  knows  any 
facets  tending  to  show  that  such  a  change  was  contemplated. 

When  we  examine  the  two  deeds  for  the  purpose  of  deter- 
mining whether  the  covenants  of  the  former  have  been 
abandoned  or  merged  in  the  latter,  we  find  that  the  second 
deed,  whiqh  purports  to  recite  the  purposes  of  the  first, 
makes  the  grant  ''to  the  said  Eev.  James  H.  Wilbur  in 
trust"  *  *  *  "for  th^  uses  and  purposes  a/oresaid.^^ 
The  phrase,  uses  and  purposes,  may  as  well  be  referred  to 
the  uses  and  purposes  actually  expressed  in  the  first  deed, 
as  to  those  erroneously  quoted  in  the  second,  since  the  ref- 
erence makes  it  necessary  to  read  both  deeds  together.  I 
cannot  think  it  a  reasonable  deduction  from  the  deeds,  that 
the  parties  intended  to  make  the  change. 

It  is  not  necessary  to  determine  the  question  whether  Mr. 
Wilbur  or  the  subsequent  agents  or  trustees  had  the  power 
to  make  such  change  without  the  consent  of  cestui  que  trust, 
because  the  weight  of  evidence  is  that  they  never  contem- 
plated the  change. 

It  follows  that  the  covenants  expressed  in  the  original 
deeds  are  still  in  force;  and  that  the  right  of  the  trustees  to 
sell  one  of  the  blocks  in  order  to  raise  funds  with  which  to 
erect  an  academy  building  depends  on  .the  construction  of 
that  instrument. 

If  it  was  the  intention  of  the  parties  that  a  portion  of  the 
land  should  be  sold  to  raise  money  wherewith  to  build,  it  is 
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not  a  material  question  in  this  case  whether  the  block  was 
sold  before  the  building  was  erected,  or  sold  in  satisfaction 
of  money  actually  advanced  for  that  purpose  in  good  faith 
before  the  sale. 

A  lengthy  investigation  was  had,  with  the  intent  to  show 
that  the  money  had  not  been  advanced  in  good  faith  as 
alleged.  But  the  attempt  was  not  successful.  It  is  shown 
that  the  account  was  audited  by  the  board  of  trustees,  who 
vs^ere  appointed  in  pursuance  of  law,  and  whose  business  it 
was  to  pass  upon  it.  This  board  deemed  the  account 
correct,  and  deemed  it  for  the  interest  of  the  institution 
that  the  block  should  be  sold  to  satisfy  the  demand.  The 
only  debatable  question  presented  is  whether  it  was  the  in- 
tention of  the  parties,  as  expressed  in  the  conveyance  of  the 
land  to  the  trustee,  that  a  part  of  the  land  might  be  sold. 
The  plaintiff  is  estopped  by  his  covenants  and  can  not  object 
to  any  use  of  the  land  that  is  in  accordance  with  the  terms 
of  the  grant. 

It  is  a  rule  in  construing  contracts,  that  meaning  must  be 
given  to  each  of  the  terms  employed  if  possible. 

When  the  parties  expressed  ilie  purpose  of  erecting  an 
academy  thereon  and  therewith,  they  intended  something 
by  the  words  employed;  and  unless  there  is  some  sufficient 
reason  to  be  found,  a  court  has  no  more  right  to  reject  the 
word  "therewith"  as  meaningless,  than  to  reject  the  word 
"thereon." 

It  is  said  the  building  cannot  be  erected  thereon,  that  is, 
6n  the  whole,  after  one  half  is  sold.  Literally,  the  position 
is  correct,  and  it  is  equally  true  that  if  none  of  it  is  sold  a 
building  cannot  be  erected  therewith.  Shall  the  whole 
contract  be  rejected  because  it  is  impossible  to  comply  with 
a  perfectly  literal  construction;  in  other  words,  because  it  is 
impossible  at  the  same  time  to  erect  a  building  on  the 
whole  of  it,  and  with  the  whole  of  it? 

I  can  see  no  reason  for  rejecting  the  word  "therewith," 
and  the  only  reasonable  construction  of  the  language  used 
indicates  that  a  portion  of  the  land  would  be  made  use  of 
to  procure  means  with  which  to  erect  a  building  on  the 
residue.     This  was  giving  to  the  trustee  no  broader  dis- 
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cretion  in  this  respect  than  was  given  him  in  other  particu- 
lars; as  for  instance,  in  regard  to  the  kind  and  size  of  the 
building,  the  time  when  it  should  be  commenced  and  com- 
pleted, and  the  part  of  the  premises  on  which  it  should  be 
situated. 

The  report  of  the  referee  is  set  aside,  and  the  decree 
should  be  for  the  defendant. 


CiBccrr  CouET  fob  Multnomah  Comrrr,  June  Tebk,  1871. 
THOMAS  ATKINSON  v.  PATRICK  MOBRISSY. 

Estoppel. — Where  A.,  who  was  mortgagee,  having  a  right  to  redeem,  took 
from  B.,  who  was  assignee  of  a  mortgagee  in  possession,  a  lease  from 
month  to  month  of  the  mortgaged  premises,  A  agreeing  to  pay  a  monthly 
rent,  **  and  to  quit  and  give  up  possession  of  said  premises  upon  de- 
mand at  the  end  of  any  month;"  Held,  that  he  was  not  estopped  to  set 
up  his  right  to  redeem;  and  that  it  is  not  a  necessary  inference  from  the 
transaction  that  the  parties  intended  to  convert  B's  chiim  into  a  legal 
title. 

B£OEMi>TioN. — In  general  a  mortgagor  cannot  claim  redemption  without  a 
tender  of  the  debt.  But  a  distinction  is  made  in  cases  where  the  debt 
or  duty  is  wholly  uncertain,  and  cannot  be  ascertained  but  by  the  judg- 
ment of  the  court. 

Equitt  JuBisDicnoN.— Where  the  principal  object  of  a  suit  is  to  determine 
a  controverted  question  as  to  whether  an  equity  of  redemption  exists, 
the  controversy  is  sufficient  to  afford  ground  of  equity  jurisdiction. 

Tbmdkb.— Where  the  defendant  refused  to  accept  money  from  the  plaintifT, 
and  placed  his  refusal  on  the  ground  that  the  plaintiff  had  no  right  to 
redeem,  the  bill  was  sustained  although  the  plaintiff  had  neither  mode 
a  formal  tender,  nor  brought  money  into  court. 

Impbovemrnts. — Where  the  mortgagee  in  possession  had  placed  valuable 
improvements  on  the  land,  the  plaintiff  consenting  that  it  should  be 
done  at  his  expense,  the  cost  of  the  improvement  was  added  U>  the 
amount  otherwise  due  to  the  mortgagee. 

The  plaintiff  seeks  to  redeem  certain  premises.  The 
defendant  denies  the  plaintiff's  right  to  redeem,  and  claims 
to  be  owner  in  fee. 

The  plaintiff  being  owner  of  lots  3,  4,  5,  6  and  7  in  block 
2,  in  Frushes'  addition  to  East  Portland,  mortgaged  them 
to  one  Thomas  Cully,  in  March,  1869,  to  secure  1800  and 
interest. 
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On  the  sixth  of  May,  1869,  the  plaintiff  conveyed  lots  3, 
4,  5  and  6  of  the  block  to  one  P.  J.  Martin  by  a  deed  abso- 
lute on  its  ftice,  to  secure  $400  and  interest,  then  owing 
from  the  plaintiff  to  Martin. 

On  the  thirtieth  of  June,  1869,  the  plaintiff  and  the  de- 
fendant entered  into  a  written  agreement;  the  plaintiff 
agreeing  to  convey  to  the  defendant  lots  5  and  6  in  that 
block,  on  or  before  the  fifteenth  of  August,  1869,  for  $500 
to  be  paid  by  or  before  that  time.  The  plaintiff  agreeingthat 
by  or  before  that  time  he  would  remove  incumbrances  from 
lots  5  and  6.  The  defendant  advanced  $300  to  the  plaintiff 
and  took  a  mortgage  on  lots  3  and  4  for  its  repayment,  but 
stipulated  in  the  agreement  that  if  the  plaintiff  complied 
with  the  terms  of  the  agreement,  the  $300  should  apply  in 
payment  as  part  of  the  purchase  price  of  lots  5  and  6. 

The  plaintiff  paid  a  portion  of  the  $400,  principal,  and  the 
interest  owing  to  Martin,  and  reduced  the  amount  to 
$375.50. 

On  the  17th  of  August,  the  defendant  being  notified  by 
Martin,  of  Martin's  relations  with  the  plaintiff,  paid  Martin 
the  $375.50,  and  Martin  executed  to  the  defendant  a  deed 
for  lots  3,  4:,  5  and  6. 

On  the  10th  of  January,  1870,  the  plaintiff  and  the  de- 
fendant signed  an  instrument,  reciting  the  defendant's  pur- 
chase, under  the  deed  to  Martin,  in  which  instrument  the 
plaintiff  agreed  to  pay  the  defendant,  "for  the  use  and  occu- 
pation of  the  premises  the  rent  of  twenty  dollars  a  month 

*  *  and  to  quit  and  give  up  possession  of  the  said 
premises  upon  demand  from  said  Morrissy,  at  the  end  of 
any  month." 

Before  the  commencement  of  this  suit,  the  plaintiff  sur- 
rendered the  possession  of  the  premises  to  the  defendant. 

The  plaintiff  paid  a  portion  of  the  mortgage  executed  to 
Cully,  and  on  the  14th  of  January,  1870,  the  defendant  paid 
the  balance  due  thereon,  amounting  to  $675.80,  and  took  an 
assignment  from  Cully  to  himself ;  and  he  also  paid  certain 
mechanics'  liens,  the  taxes  on  the  premises,  and  made  im- 
provements. 

He  alleges  that  he  is  owner  in  fee ;  that  he  has  paid  upon 
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said  premises  money  to  the  amonnt  of  $1,760.00;  made 
repairs  to  the  value  of  $686.28;  and  done  work  to  the  value 
of  $100,00,  amounting  in  all  to  $2,546.28. 

The  case  was  submitted  for  final  decree  on  the  pleadings 
and  proofs. 

Strong  &  Trimble,  for  the  plaintiff. 

Mitchell  &  Dolpk,  for  the  defendant. 

Upton,'  J.  The  answer,  as  originally  filed,  claimed  the 
absolute  title  in  fee,  to  lots  3,  4,  6  and  6,  by  virtue  of  the 
deed  from  the  plaintiff  to  Martin,  and  from  Martin  to  the 
defendant.  And  also  claimed  lots  5  and  6  by  virtue  of  a 
purchase  under  the  agreement  of  date,  June  30th,  1869. 

To  that  portion  of  the  answer  setting  up  the  latter  claim, 
the  plaintiff  objected  on  the  grounds: 

1st.  That  it  is  inconsistent  for  the  defendant  to  claim  an 
equitable  title,  and  ask  a  specific  performance  of  an  agree- 
ment to  sell,  at  the  same  time  that  he  asserts  that  he  holds 
the  legal  title. 

2nd.  That  the  allegations  of  the  answer  do  not  show  that 
the  defendant  had  paid  the  remaining  $200,  or  show  any 
offer  to  perform. 

3d.  That  the  answer  disclosed  that  the  defendant  had 
abandoned  that  contract  without  offering  to  comply  with  it. 

The  part  of  the  answer  last  mentioned  was  struck  out,  but 
the  defendant  still  claims  that  he  is  entitled  to  lots  5  and  6 
under  the  evidence. 

Neither  the  evidence  nor  the  allegations  of  the  answer 
justify  the  defendant's  claim  under  the  agreement. 

It  is  true,  that  the  plaintiff  did  not  remove  the  incum- 
brances prior  to  the  15th  of  August,  but  the  covenants  were 
mutual,  and  the  conveyance  of  the  plaintiff  to  the  defend- 
ant and  the  payment  of  the  $200,  and  removing  the  incum- 
brances from  lots  5  and  6,  were  to  be  simultaneously  per- 
formed. There  is  no  claim  that  the  defendant  offered  to 
make  the  payment.  The  circumstance  that  two  days  after 
the  payment  become  due,  he  contracted  with  Martin,  does 
not  tend  to  show  a  compliance  with  that  agreement;  but  it 
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shows  conclusiyelj  that  he  intended,  either  to  assume  Mar- 
tin's position  as  mortgagee,  or  to  become  owner  of  the  legal 
title  to  the  four  lots,  without  respect  to  that  agreement. 

It  is  clear  that  the  defendant,  not  having  complied  or 
offered  to  comply  with  the  agreement,  can  claim  nothing 
under  it.  And  I  think  this  disposes  of  this  branch  of  the 
defendant's  case. 

It  is  not  claimed  but  that  parol  evidence  may  be  received 
to  show  that  a  deed,  which  is  in  its  form  absolute,  was  in- 
tended as  a  mortgage;  and  the  proof  is  clear  that  the  convey- 
ance of  lots  3,  4,  5  and  6  from  the  plaintiff  to  Martin  was 
given  to  secure  the  payment  of  money.  But  it  is  claimed 
that  the  defendant  purchased  from  Martin  without  notice  of 
the  plaintiff's  right  to  redeem.  And  it  is  said  that  the  pur- 
chase was  made  with  the  knowledge  and  consent  of  the 
plaintiff,  and  with  the  intention  on  the  part  of  both  parties 
to  vest  the  absolute  title  in  the  defendant,  and  that  the  lease 
was  intended  as  an  acknowledgment  of  such  change  of 
ownership. 

There  are  some  conflicting  statements  as  to  what  was  com- 
municated by  Martin  to  the  defendant,  before  the  defend- 
ant paid  Martin's  demand  and  obtained  the  conveyance; 
but  from  what,  the  defendant  himself  testified,  it  seems  to 
me  xmquestionable,  that  he  put  upon  inquiry,  concerning 
the  defeasance.  He  shows  that  he  knew  that  Martin 
claimed  money,  and  how  much  money.  That  Martin  held 
the  land  in  order  to  obtain  the  money  that  was  due  to  him, 
and  would  not  sell  it  without  the  plaintiff's  consent.  Al- 
though the  defendant  flatly  denies  some  part  of  Martin's 
statements  ;  yet  his  evidence,  as  a  whole,  tends  to  corrob- 
orate Martin. 

Martin  says,  ''I  told  the  defendant  at  that  time,  the  exact 
amount  that  Atkinson  was  owing  me,  and  that  upon  the 
payment  of  that,  I  would  surrender  my  claim  upon  the  land 
to  anybody  Atkinson  desired  to  give  or  sell  it  to."  "He 
asked  me  as  to  the  title  and  I  told  all  I  knew  about  it." 

Some  stress  is  laid  upon  the  circumstance  that  the 
plaintiff  consented  to  the  conveyance  from  Martin  to  the 
defendant;  but  that  argument  is  deprived  of    all    force, 


336  Atkinson  v.  Morrissy. 

when  it  is  shown  that  the  defendant  knew  the  facts.  With 
that  knowledge  he  could  acquire  no  higher  right  than  Martin 
held,  and  it  would  have  required  a  deed  from  the  plaintiff, 
or  a  foreclosure,  to  pass  the  legal  title  to  the  defendant.    ^ 

It  is  not  a  necessary  inference  from  the  transaction  of 
making  the  lease,  that'  the  parties  intended  to  convert  the 
defendant's,  equitable  claim  into  a  legal  title,  and  the  evi- 
dence  abundantly  shows  a  belief  and  an  intention,  at  and 
after  that  time,  on  the  part  of  both  parties,  that  the  plaintiff 
had  and  should  have  the  right  to  redeem.  The  effect  of  the 
lease  was  tq  place  the  plaintiff  in  a  position  that  he  wonld 
be  compelled  to  surrender  the  possession  of  the  premises  to 
the  defendant  before  he  could  maintain  this  suit.  He  has 
surrendered  possession,  and  that  effect  of  the  lease  is  at 
an  end. 

What  it  is  claimed  the  lease  effected,  might  have  been 
effected  by  a  deed  of  quitclaim;  the  parties  were  acting 
under  advice  of  counsel,  and  undoubtedly  would  have  exe- 
cuted some  sufficient  instrument,  if  it  had  been  their  in- 
tention to  destroy  the  equity  of  redemption. 

A  point  urged  in  behalf  of  the  defendant,  more  strenu- 
ously perhaps  than  any  other,  is,  that  the  plaintiff  has 
neither  tendered  the  money  necessary  to  •  redeem,  nor 
brought  it  into  Court. 

"  In  general,  the  proposition  may  be  laid  down  that  a 
mortgagor  cannot  claim  redemption  without  a  tender  of  the 
debt."  (2  Hilliard  on  Mort.  86.)  In  Gordon  v.  Hobart, 
cited  by  Mr.  Hilliard,  Judge  Story  notices  a  distinction 
between  *'  cases  where  a  particular  and  certain  debt  or  duly 
is  admitted  to  be  due  and  unperformed,"  and  **  cases  where 
the  debt  or  duty  is  wholly  uncertain  and  indeterminate,  and 
cannot  be  ascertained  but  by  the  judgment  of  the  court." 

The  inference  is,  that  in  the  latter  case  the  jurisdiction 
may  be  founded  on  the  necessity  of  ascertaining  the  amount 
of  the  debt,  or  the  nature  and  extent  of  the  duty ;  and  that 
when  the  right  to  redeem  is  wholly  denied,  a  tender  is  not  an 
indispensable  fact  to  be  alleged.  There  is  a  manifest  reason 
and  necessity  for  the  distinction  between  cases  where  the 
right  to  redeem  is  unquestionable,  and  cases  where  the  prin- 
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eipal  object  of  the  sxiit  is  to  determine  a  controverted  ques- 
tion as  to  whether  an  equity  of  redemption  exists.  Such  a 
controversy  is  sufficient  to  afford  grounds  of  equity  jurisdic- 
tion; and  the  court  having  acquired  jurisdiction  for  one 
pnrpose,  should  retain  it  for  other  purposes  when  necessarily 
a  part  of  the  same  subject  matter. 

The  pleadings  present  a  direct  issue  on  the  question 
whether  the  plaintiff  is  entitled  to  redeem  on  any  terms. 

And  the  evidence  shows  that  the  defendant,  before  the 
commencement  of  the  suit,  signified  to  the  plaintiff  his  in- 
tention to  hold  the  premises  unconditionally;  and  not  to 
permit  a  redemption  on  any  jterms.  He  declared  to  the 
plaintiff  that  no  money  was  due  from  him,  and  refused  to 
accept  money  from  the  plaintiff;  placing  his  refusal  on  the 
ground  that  the  equity  of  redemption  had  no  existence. 
This  rendered  a  tender  unnecessary.  (Everett  v.  SaltuSy  15 
Wend.  474;  VanpeU  v.  Woodward,  2  Sandf.  Ch.  143.) 

The  weight  of  evidence  tends  to  show  that  the  improve- 
ments were  made  at  the  plaintiffs  charge  with  his  consent; 
and  although  the  consent  may  have  been  reluctantly  given, 
inasmuch  as  the  plaintiff  is  to  have  the  benefit  of  them  in 
case  he  redeems,  equity  requires  that  their  cost  should  be 
added  to  the  amount  otherwise  due  to  the  defendant.  A 
decree  should  be  entered  allowing  the  plaintiff  to  redeem 
upon  payment  of  two  thousand  two  hundred  and  thirty-five 
i^  dollars,  and  the  costs  of  this  suit. 


GiBCtJTr  COUBT    FOB    Mui/TNOMAH   GoUNTT,   JuNE  TbBM,  1871. 

JACOB  SHAETLE  v.  W.  I.  HUTCHINSON. 

Slandeb. — Slanderous  words  charging  an  heinons  crime,  are  actionable  of 

themselyes. 
Mat  PiiBAB  THB  Tbitth. — If  the  trords  spoken  were  tme,  their  trath  is  a 

plea  the  defendant  has  'a  right  to  make,  and  he  cannot  be  blamed  for 

setting  it  np.    But  he  must  take  the  risk  of  its  tmth  if  he  sets  it  np. 
DA3CAGE8. — ^If  the  charge  was  false,  repeating  it  in  the  answer  is  repeating 

the  slander;  and  is  in  that  case  a  circnmstance  proper  to  be  considered 

by  the  jury  in  determining  the  amount  of  damages. 
23 
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The  plaintiff  claimed  $10,000  damages  in  an  action  for 
slander. 

The  words  of  the  defendant,  set  out  in  the  complaint,  im- 
puted to  the  plaintiff,  pecatum  iUudinter  christianos  rum  nomi- 
nandum. 

The  answer  averred  as  a  defense  that  the  words  were  true; 
and  in  mitigation,  that  they  were  spoken  under  circam- 
stances  of  great  aggravation,  and  at  a  time  when  the  de- 
fendant was  greatly  excited. 

Mitchell  &  JDolphy  for  the  plaintiff. 

Caples  dt  Moreland,  for  the  defendant. 

The  defendant's  counsel  requested  that  the  charge  be 
given  in  writing. 

The  following  instructions  presented  in  behalf  of  the 
defendant,  the  court  declined  to  give:  "Should  the  jury 
find  that  the  plea  of  justification  has  xiot  been  sustained  by 
the  testimony,  the  fact  that  such  plea  has  been  set  up,  can- 
not  be  considered  by  the  jiaiy  in  aggravation  of  damages." 

The  Coubt,  Upton,  J.,  instructed  as  follows: 

Gentlemen  of  the  jury: — In  an  action  for  slander,  where 
the  alleged  slander  consists  of  charging  the  plaintiff  with 
the  commission  of  a  heinous  crime,  if  the  words  were 
spoken  as  alleged,  and  the  charge  is  not  true,  the  words 
are  actionable  of  themselves.  And  if  they  were  falsely 
spoken  of  the  plaintiff  by  the  defendant,  the  law  implies  an 
intent  to  injure  from  the  words  spoken. 

In  this  case  the  plaintiff  admits  that  he  used  the  words 
charged  in  the  complaint,  and  asserts  that  the  charge  is 
true. 

If  the  charge  is  true,  and  the  plaintiff  was  guilty  of  the 
crime,  that  is  a  plea  the  defendant  has  a  right  to  make,  and 
he  cannot  be  blamed  for  setting  it  up.  But  he  must  take 
the  risk  if  he  sets  it  up,  and  if  it  is  false  and  he  sees  fit  to 
repeat  the  charge  by  placing  it  on  the  records  of  the  court, 
that  is  an  aggravation  of  the  wrong  that  the  jury  should 
consider. 
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I  have  been  requested  to  instruct  you  that  '^  should  the 
juiy  find  that  such  plea  of  justification  has  not  been  sus- 
tained by  the  testimony,  the  fact  that  such  plea  has  been 
set  up  cannot  be  considered  by  the  jury  in  aggravation  of 
damages."  I  decline  to  give  this  instruction;  but  on  the 
contrary,  instruct  you  that  if  the  charge  was  false,  repeating 
it  in  the  answer  was  repeating  the  slander,  and  is  in  that  case 
a  circumstance  proper  to  be  considered  by  the  jury  in  de- 
termining the  amount  of  damages. 

The  defendant  has  a  right,  eyen  when  he  declares  the 
charge  is  true,  to  give  evidence  of  circumstances  in  mitiga- 
tion of  damages.  If  it  is  true  that  the  defendant  was  ex- 
tremely angry  and  excited  when  he  made  the  charge  in  the 
first  instance,  that  may  be  a  circumstance  worthy  of  your 
consideration  as  affecting  the  question  of  damages,  and  if  he 
believed  the  charge  was  true,  his  belief  may  be  considered 
for  the  same  purpose,  should  the  evidence  satisfy  you  that 
he  did  so  beHeve.  But  if  the  charge  is  false,  and  he 
knowing  it  to  be  false,  has  come  into  court  and  repeated  it 
in  his  cool  moments,  the  repetition  is  in  such  cases  a  cir- 
cxunstance  in  aggravation  that  overrides  any  excuse  that  the 
excitement  of  the  first  occasion  might  have  afforded. 

If  you  think  from  the  evidence  that  the  charge  was  not 
true,  and  yet  that  the  defendant  had  reason  to  believe  the 
charge  to  be  true,  and  did  so  believe  when  he  made  the 
charge,  and  still  so  believes,  the  circumstances  may  go  to 
the  mitigation  of  damages,  but  is  not  a  justification. 

It  may  be  considered  by  the  jury  in  fixing  t^on 
the  amount  of  damages,  but  if  the  imputed  crime  is  not 
proved,  the  defendant's  belief  cannot  be  treated  as  evidence 
to  prevent  the  plaintiff's  right  to  recover.  ^ 

If  the  plaintiff  is  entitled  to  recover,  the  amount  of 
damages  is  a  matter  to  be  determined  by  the  jury. 

Witnesses  are  not  permitted  to  appear  and  give  opinions 
as  to  the  amount,  but  the  jurors  are  to  act  upon  their  own 
opinions  of  what  is  a  reasonable  amount  to  be  assessed  as 
damages  under  the  facts  proved. 

The  plaintiff  had  a  verdict  for  14,500. 
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Circuit  Coubt  for  Multnokah  Catmrr,  Juke  Tbbx,  1871. 

BEN.  HOLLADAY  ahd  C.  TEMPIJB  EMMET,  v.  S.  Gt. 

ELLIOTT  et  ah 

DisfiOLunoN  OF  Pabtnbbsbip. — ^AocouMTZMa. — li  a  partner  being  witbont 
fault,  can  sfaow  that  his  adTersary  has  violated  the  term  oC  the  partner- 
ship  contract,  and  abused  the  tmst  with  irhieh,  as  a  partner,  he  was 
clothed,  and  that  he  has  partnership  assets  which  he  has  not  accounted 
for,  this  entitles  such  partner  to  an  accounting.  In  pleading  it^  only 
necessary  for  a  party,  whether  plaintiff  or  defendant,  to  state  the  facts 
that  constitute  his  cause  of  action  or  his  defense. 

AiCENixiaiiT. — If  a  proposed  amendment  to  a  pleading  sets  tq»  only  a  cause  of 
action  or  off  defense  that  existed  at  the  filing  of  the  former  pleading,  it 
deTolyes  upon  the  party  asking  the  amendment  to  show  a  reasonable 
excuse  for  the  delay. 

Idbv. — SuPFLBMBNXABT  AKSWSB.—Thcre  is  a  dear  distindioB  between  a  sup- 
plementary answer  and  an  amendment  that  sets  up  a  defense  which  was 
in  existence  at  the  time  of  the  original  answer. 

DuTT  07  Counsel. — ^Where  counsel  had  appeared  and  subscribed  the  original 
answer,  and  the  excuse  was  made  that  the  defendant  had  no  means  to 
secure  the  aid  of  counsel:  li  was  hdd,  that  the  law  will  not  tol&rate  the 
position  that  counsel  can  or  will  plaee  themselves  on  the  recoid  as  8neh» 
and  afterwards  permit  this  excuse  to  be  true  in  point  of  fact. 

This  is  a  smt  for  the  dissolution  of  partnership,  and  iiie 
answer  filed  consists  of  denials  of  the  allegations  of  the 
complainants. 

The  defendant,  S.  G.  Elliott,  moves  the  circuit  judge  at 
chambers,  for  an  order  granting  leave  to  file  an  amendment 
answer  in  the  nature  of  a  cross-bill,  the  cause  b^ng  before 
a  referee  for  hearing. 

MUchdl  &  Ddiphy  for  the  plaintiff  in  oppositicm  to  the 
motion,  make  the  following  points  of  objection : 

1st.  The  judge  at  chambers  is  not  authorized  to  hear  the 
motion. 

2d.  The  case  is  referred  and  an  amendment  cannot  be 
regularly  ordered  unless  the  case  is  ordered  into  court. 

3d.  The  statute  does  not  authorize  such  an  amendment 
after  the  trial  has  commenced. 

4th.  All  material  matters  now  proposed  to  be  set  up  were 
known  to  the  defendant  when  the  answer  was  filed,  or  at 
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least,  before  the  case  was  referred,  and  the  motion  comes 
too  late. 

6th.  The  same  matters  are  already  set  up  in  other  suits 
pending  between  the  same  parties;  namely,  in  one  suit  in 
this  court,  in  one  suit  in  the  United  States  circuit  court  for 
the  district  of  Oregon,  and  in  one  suit  in  the  fifteenth  dis- 
trict court  of  the  state  of  Oalifomia. 

Messrs.  PaUerson  dk  FeUon  and  Judge  SbaUnck^  for  the  de- 
feii<|pnt,  claim  that  the  circumstances  justify  the  applica-^ 
tion  and  excuse  the  delay.     The  principal  grounds  being, 

1st.  The  leading  facts  upon  which  the  right  to  affirma- 
tive reUef  is  based,  came  to  the  knowledge  of  the  defend- 
ant recently. 

2d.  The  defendant  was  absent  from  the  state  when  the 
answer  was  filed. 

3d.  The  defendant  was,  until  recently,  laboring  under 
too  great  a  financial  embarrassment  to  be  able  to  secure  the 
services  of  counsel. 

The  motion  being  argued  and  submitted  upon  the  defend- 
ant's affidayit,  and  the  facts  that  appear  in  the  pleadings, 
was  taken  under  advisement,  a^d  the  following  opinion  was 
filed. 

Upton,  J.  The  cause  is  submitted  on  the  defendant's 
motion  for  leave  to  file  an  amended  answer  in  the  nature  of 
a  cross-bill,  for  the  purpose  of  bringing  before  the  court  f of 
inyestigation  diverse  transactions  and  contrapts  between  the 
plaintiff  and  other  persons  and  corporations  not  heretofore 
made  parties  to  this  suit,  which  transactions  are  alleged  to 
be  in  fraud  of  the  defendant,  and  for  the  purpose  of  setting 
aside  certain  of  those  contracts,  and  of  compelling  the 
plaintiff  to  account. 

In  order  to  arriye  at  ^  clear  understanding  of  the  facts 
upon  which  counsel  rest  their  arguments,  I  have  attempted 
to  arrange  the  more  prominent  transactions  out  of  which  the 
eontroTcrsy  has  arisen,  in  order  of  their  respectiye  dates. 

It  appears  from  the  pleadings  that  the  plaintiff,  Emmet, 
and  the  defendant,  Elliott,  were  acquaintances,  or  at  least 
had  business  relations,  as  early  as  1866.     On  the  third  of 
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September  of  that  year,  they  joined  with  others  in  a  written 
proposition  to  certain  citizens  of  Oregon,  in  regard  to  secnr- 
ing  stock  in  a  railroad  corporation  to  be  organized  in  this 
State. 

On  the  twentieth  of  March,  1867,  Albert  J.  Cook  made 
Mr.  Elliott  his  attorney  in  fact. 

On  the  twenty-second  of  April,  1867,  The  Oregon  Central 
Bailroad  Co.  was  incorporated,  and  on  the  same  day  that 
corporation  contracted  with  A.  J.  Cook  for  the  construction, 
by  him,  of  150  miles  of  railroad.  • 

On  the  second  of  May,  1867,  A.  J.  Cook  made  a  written 
assignment  of  this  contract  to  the  defendant,  Elliott. 

On  the  twelfth  of  May,  1867,  The  Oregon  Central  Eail- 
road  Co.  contracted  with  a  firm  called  A.  J.  Cook  &  Co., 
that  the  firm  would  construct  210  miles  of  railroad.  In  each 
case  it  was  provided  that  the  contractor  should  receive,  as 
compensation,,  certain  bonds  to  be  secured  by  mortgage  on 
the  proposed  railroad;  and  in  the  second  contract  it  was 
provided  that  the  contractor  should  also  receive  certain 
stock  of  The  Oregon  Central  Bailroad  Co.  Some  of  the 
bonds  were  delivered  by  The  Oregon  Central  Bailroad  Co., 
to  A.  J.  Cook  &  Co.  On  the  twelfth  of  September,  1868, 
the  plaintiffs  and  the  defendant,  Elliott,  formed  a  pajiner- 
ship  under  the  firm  name  of  Ben.  HoUaday  &  Co.,  for  the 
purpose  of  equipping  and  operating  one  or  more  railroads 
in  the  state  of  Oregon,  and  the  states  and  territories  adja- 
cent thereto.  This  firm,  at  its  formation,  succeeded  to  i^e 
contracts  and  tiie  assets  of  A.  J.  Cook  &  Co.,  and  entered 
upon  the  work  of  building  the  liae  of  railroad,  the  defend- 
ant, Elliott,  being  superintendent  of  construction  by  the 
terms  of  the  contract  of  partnership.  On  the  seventeenth 
of  October,  1868,  the  legislature  of  Oregon,  designated  The 
Oregon  Central  Bailroad  Co.  as  the  company  entitled  to  cer- 
tain lands  granted  by  congress.  On  the  fourth  of  October, 
1869,  the  plaintiff,  HoUaday,  employed  a  new  superintend- 
ent, and  gave  Mr.  EUiott  notice  that  he,  Elliott,  was  dis- 
charged— ^Mr.  Holladay  claiming  in  this  suit  that  Mr.  Elliott 
had  been  guilty  of  fraud  iu  procuring  the  formation  of  the 
partnership  firm  of  Ben.  Holladay  &  Co. ;  that  he  was  in- 


HoLLADAY  V.  Elliott.        .  343 

competent  to  saperintend  the  work,  and  that  he  had  been 
goilty  of  breach  of  the  contract  of  partnership;  Mr.  Holla- 
day,  claiming  to  act  in  conjunction  with  Mr.  Emmet,  as- 
sumed control  of  the  work  of  constructing  the  railroad.  On 
the  tenth  of  October,  1869,  Mr.  HoUadaj  published  a  notice 
in  the  name  of  Ben.  Holladay  &  Co.,  that  Mr.  Elliott  was 
JOLpt  authorized  to  make  contracts  on  behalf  of  Ben.  Holla- 
day  &  Co. 

About  this  time,  Mr.  Elliott  commenced  a  proceeding  in 
this  court  against  the  plaintiffs,  which  was  dismissed  on  his 
motion,  on  December  20,  1869. 

On  November  4th,  1869,  the  plaintifib  commenced  this 
suit,  and  the  amended  comprint  was  filed  on  the  f oUowing 
day. 

About  this  time  Mr.  Elliott  left  the  state  of  Oregon,  not 
l>eing  served  with  process,  but  knowing  of  the  pendency  of 
this  auit;  and  on  Nov.  23, 1869,  publication  of  the  summons 
"was  made. 

About  this  time  Mr.  Holladay,  using  his  own  notes,  or 
those  of  himself  and  friends,  or  those  of  Ben.  Holladay  & 
Co.,  borrowed  about  $800,000  to  $1,000,000,  pledging  the 
bonds  of  the  Oregon  Central  Bailroad  Co.,  which  had  been 
obtained  of  A.  J.  Cook  &  Co.,  as  collateral  security,  out  of 
i^hich  loan  he  applied  enough  to  his  own  private  account  to 
satisfy  all  the  advances  he  had  made  in  the  business  of  Ben. 
Solladay  &  Co. 

December  20th,  1869,  Mr.  Elliott,  on  his  own  motion,  dife- 
xnissed  his  proceedings  in  this  court  against  Holladay  and 
Smmet. 

On  February  14th,  1870,  the  plaintiffs  filed  in  this  cause 
proof  of  service  of  summons,  by  publication,  on  the  de- 
f endant  Elliott. 

On  March  14th,  1870,  the  defendout  EUiott  filed  his 
answer  in  this  cause. 

On  March  16th,  1870,  a  corporation  was  formed  under  the 
name  of  the  Oregon  and  California  B.  B.  Co. 

On  March  26th,  1870,  the  Directors  of  the  Oregon  and 
California  Bailroad  Company  passed  a  resolution  proposing 
to  purchase  from  the  Oregon  Central  B.  B.  Co.,  all  its 
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property;  and  Mr.  Holladay,  as  president  of  the  first  named 
company^  communicated  the  proposition  to  the  latter 
compaixy. 

On  March  29th,  1870,  the  Or^on  Central  B.  B.  Co.  made 
and*deliyered  a  writings  under  seal  of  the  corporation,  por^ 
porting  to  convey  all  its  property  to  the  Oregon  and  Cali- 
fomia  B.  B.  Co. 

On  April  11th,  1870,  the  replication  was  filed  in  this 
cause. 

On  April  15th,  1870,  the  Oregon  and  California  B.  B. 
Co.  mortgaged  its  road  to  trustees,  to  secure  its  bonds  to 
the  amount  of  130,000  per  mile.  And  at  the  same  time 
executed  as  further  securily  a  deed  of  trust  conyeying  its 
lands  to  the  same  trustees. 

About  this  time,  or  before,  the  defendant  Holladay  made 
arrangements  to  take  up  the  obligations  given  for  the 
$800,000  or  $1,000,000,  before  mentioned,  and  to  withdraw 
the  bonds  of  the  Oregon  Central  B.  B.  Co.;  and  he  sur* 
rendered  the  said  bonds  to  that  company  to  be  cancelled, 
or  otherwise  disposed  of.  And  about  this  time  the  Oregon 
and  California  B.  B.  Co.,  Holladay  being  president  and 
owning  a  majority  of  its  sto(^,  sold  13,750,000  of  its  bonds 
at  60  cents  on  the  dollar,  obtained  a  portion  of  the  proceeds, 
and  made  arrangements  to  rec^ve  more  from  time  to  tim^. 

On  June  24th,  1870,  Mr.  Elliott  commenced  a  suit  in  this 
court  against  these  plaintifis  charging  them  with  confed- 
crating  together,  in  violation  of  the  partnership  articles  of 
the  firm  of  Ben,  Holladay  &  Co,,  for  the  purpose  of  render* 
ing  valueless  his  interest  in  said  firm,  estimating  his  interest 
at  $7,000,000.  AAd  charging  them  with  having  for  that 
purpose  deposed  him  fron^  his  position  as  superintendent, 
assumed  the  control  of  the  affairs  and  assets  of  Ben.  Holla- 
day &  Co.,  cancelled  the  contract  for  construction,  and  con- 
spired to  dissolve  the  old  company  and  to  form  a  new  one; 
with  having  transferred  the  interest  of  the  said  Elliott  to 
the  new  company,  and  with  threatening  to  sell  the  bonds  of 
the  new  company. 

July  5th,  1870,  a  motion  was  made  in  the  last  named 
cause  to  make  the  complaint  more  specific. 
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On  November  23d,  1870,  the  parties  stipulated  in  this 
cause  that  each  should,  have  a  six  months'  time  to  take 
evidence. 

In  Qecember,  1870,  Mr.  Elliott  commenced  a  suit  in^the 
fifteenth  district  court  of  the  state  of  California  in  relation 
to  the  same  subject  matter,  and  including  these  plaintiffs  as 
defendants,  which  suit  is  pending. 

In  December,  1870,  the  cause  was  by  consent  referred  for 
trial  of  all  the  issues. 

In  May,  1871,  a  suit  was  commenced  by  Mr.  Elliott  in  the 
United  States  circuit  court  for  the  district  of  Oregon, 
zoaking  tiue  Oregon  Central  B.  B.  Co.  and  the  Oregon  and 
Oalifomia  B.  B.  Co.  defendants. 

Several  matters  touching  the  proceedings  in  this  cause, 
and  occurring  since  the  seventeenth  of  May,  1871,  have 
been  alluded  to. 

The  six  months  in  which  to  take  testimony  aUuded  to  in 
Ihe  stipulation,  expired  on  the  tweniy-third  of  May,  1871, 
but  by  consent,  or  by  order  of  the  referee,  the  time  has 
been  prolonged,  and  the  taking  of  testimony  is  not  fully  at 
an  end. 

The  plaintiffis  had  introduced  their  evidence  and  rested, 
before  this  motion  was  made. 

The  defendant  and  two  of  his'  counsel  were  at  San  Fran- 
cisco, expecting  to  leave  by  the  steamer  advertised  to  leave 
on  the  seventeenth  day  of  May,  but  they  were  unexpectedly 
delayed,  and  did  not  arrive  here  until  the  plaintiffs  had 
closed  their  testimony. 

The  affidavits  and  exhibits  filed  upon  the  hearing  of  the 
motion,  show  in  detail  the  mode  in  which  the  transactions 
above  referred  to  were  effected. 

With  the  understanding  of  the  facts,  I  have  considered  the 
reasons  presented  for  and  against  the  motion  to  amend. 

The  question  whether  this  motion  can  be  heard  at  cham- 
bers becomes  unimportant,  since  the  term  has  commenced 
and  the  court  is  now  in  session. 

The  point  that  the  referee  should  first  be  required  to 
report  the  case  to  the  court,  is  a  questioti  of  practice  that  I 
do  not  find  decided  upon  authority,  and  I  pass  it  upon 
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similar  groands.  If  the  motion  depends  upon  either  or 
both  of  those  groands,  upon  its  being  overruled  the  appli- 
cation can  be  immediately  made  in  form. 

Passing  for  the  present,  also,  the  question  whether  the 
application  is  within  the  letter  of  ss.  94  to  104  of  the  Code, 
I  propose  to  consider  first  to  what  extent  the  amendment 
presents  matter  occurring  since  the  former  answer,  and 
what  n^aterial  facts  are  presented  that  have  come  to  the 
knowledge  of  the  defendant  since  he  commenced  his  suit  on 
the  twenty-fourth  of  June  last.  One  of  the  objects  sought 
in  this  suit,  as  disclosed  by  the  complaint,  and  as  proposed 
by  the  amendment,  is  an  accounting.  Of  course  the  gist  of 
the  controversy  is  the  determination  of  the  issues  in  regard 
to  breach  of  the  contract  of  partnership;  but  an  accounting, 
although  secondary,  is  one  of  the  objects.  It  is  therefore 
necessary  to  consider  what  will  entitle  a  party  to  an 
accounting? 

If  either  of  the  partners,  being  without  fault,  can  show 
that  his  adversary  has  violated  the  terms  of  the  partnership 
contract,  and  abused  the  trust  with  which  as  a  partner  he 
was  clothed,  and  that  he  has  partnership  assets  that  he 
has  not  accounted  for,  that  showing  entitles  such  partner  to 
an  accounting. 

It  is  only  necessary  for  a  party,  either  plaintiff  or  defend- 
ant, to  state  the  facts  that  constitute  his  cause  of  action  or 
defense.  (McDonald  v.  Bear  River  &  A.  W.  &  Jf.  Co.,  15 
Cal.  145;  Oreen  v.  PcdmeTy  15  Id.  411.)  He  is  not  required 
to  state  the  evidence  that  proves  those  facts,  nor  is  it  neces- 
sary, to  entitle  him  to  an  accounting  and  to  the  benefits  of 
the  accounting,  that  he  should  set  out  a  detailed  history  of 
his  adversary's  dealings. 

Whether  we  are  examining  the  facts  actually  occurring 
smce  the  last  answer.^r  considering  those  «iat  are  newly 
discovered)  we  are  confined  to  such  as  it  is  necessary  to 
plead. 

Those  that  are  in  this  sense  new,  as  distinguished  from 
newly  discovered,  are  such  as  occurred  after  March  14, 1870. 

There  is  a  clear  distinction  between  a  proposition  to 
file  a  supplementary  answer,  to  enable  party  to  obtain  a 
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more  full  and  adequate  remedy,  or  to  set  up  as  a  distinct 
defense  some  new  and  distinct  occurrence  that  of  itself 
amounts  to  a  defense  or  cause  of  suit,  and  a  proposition  to 
set  up  a  defense  or  cause  of  suit  that  was  in  existence 
at  the  time  of  the  former  answer.  This  distinction  is  im- 
portant, and  should  not  be  overlooked  if  we  would  arrive  at 
correct  conclusions. 

Section  105  of  the  Code  provides  for  cases  of  the  former 
class,  and  the  sections  from  94  to  104  apply  to  the  latter. 
These  provisions  of  the  Code,  so  far  as  they  are  applicable 
to  this  motion,  are  declaratory  of  the  law  as  it  existed  be- 
fore the  Code  was  enacted,  and  I  think  the  same  rules  would 
he  in  force  if  the  subject  had  not  been  mentioned  in  the 
Code.  Facts  of  the  former  class,  when  material  and  neces- 
sary to  the  proper  determination  of  the  case  already  made 
by  the  pleadings,  are  admissible  when  presented  properly, 
from  the  bare  circumstance  of  the  facts  having  transpired 
^ce  the  party  had  an  opportunity  to  plead.  But  defenses 
or  causes  of  suit  of  the  latter  class  the  court  has  no  right 
to  admit,  imless  the  neglect  or  delay  is  shown  to  be  ex- 
cusable. ) 

The  real  question  to  be  determined,  is  whether  the  de- 
fendant ought  to  be  allowed,  now,  to  file  an  answer  setting  up 
affirmative  allegations  in  the  nature  of  a  cross-bill.  Under 
the  facts  presented  upon  this  motion  I  have  no  hesitation 
in  drawing  a  line  of  distinction  between  those  facts  that  had 
come  to  the  defendant's  knowledge  at  the  time  he  filed  his 
complaint,  June  24,  1870,  and  those  that  have  been  dis- 
closed in  the  course  of  taking  depositions  during  the  last 
month. 

If  this  amendment  is  a  proposition  to  set  up  a  defense  or 
cause  of  suit  that  was  in  existence  at  the  time  of  the  former 
answer,  it  of  course  devolves  on  the  defendant  to  show  a 
reasonable  excuse  for  the  delay.  And  I  think  there  is  no 
doubt  but  that  if  it  was  in  existence,  and  known  to  the  de- 
fendant, as  early  as  June  24, 1870,  the  intervening  time  and 
the  action  since  taken  in  the  case  places  him  in  the  same 
attitude. 

If  the  distinction  first  mentioned  is  sound,  those  subse- 
quent transactions,  the  proof  of  which  would  only  tend  to 
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give  a  more  adequate  remedy,  but  which  are  not  necessary 
to  constitute  the  defendant's  cause  of  suit,  ought  not  to 
determine  the  question  wheth^  the  delay  in  setting  up  the 
main  subject-matter  of  the  crossHSuit  is  excusable. 

By  those  facts  set  forth  in  the  proposed  amendment  tiiat 
cannot  be  weighed  in  determining  whether  the  delay  is  ex- 
cusable, I  allude  to  the  details  of  the  mode  of  forming  the 
new  railroad  company  and  attempting  to  dissolve  or  abolish 
the  old  one;  and  the  various  transfers  of  stocks,  bonds  and 
lands,  that  have  been  made,  togetlier  with  the  dealings  of 
the  plaintiff  with  third  parties  that  have  transpired  since 
surrendering  the  coustruction  contracte. 

I  suppose  all  that  pan  be  claimed  from  these  facts,  is  that 
proof  of  them  will  afford  more  full  and  perfect  means  of 
relief,  if  it  results  that  the  d^endant  is  entitled  to  relief. 
But  the  defendant's  case — that  is,  the  question  whether  he 
is  entitled  to  relief,  rests  entirely  on  facts  existing  prior 
to  those  transactions. 

For  the  purpose  of  determining  whether  the  delay  is  ex- 
cusable, the  facts  are  to  be  considered  as  they  were  de- 
veloped to  the  defendant  when,  on  June  24,  he  resolved  to 
claim  affirmative  relief  in  an  original  suit,  in  place  of  setting 
up,  the  same  facts  in  this  suit. 

The  matters  alleged  as  grounds  for  this  motion,  may  be 
reduced  to  three  classes: 

The  defendant's  want  of  knowledge  of  some  of  the  im- 
portant facts, 

His  absence  from  the  State  and  the  secrecy  and  artifice  of 
the  plaintiffs. 

And  his  want  of  means  and  consequent  inability  to  secure 
the  aid  of  counsel. 

There  are  very  many  matters  mentioned  in  the  exhibits, 
and  unknown  to  Mr.  lUliot  until  recently,  which  are  claimed 
in  argument  as  being  facts  necessary  to  the  defendant's 
claim  of  affirmative  relief.  Many  of  them  are  matters  of 
detail  not  necessary  to  be  mentioned  in  the  pleadings, 
although  material  as  evidence.  Others  go  to  show  what 
kind  or  extent  of  relief  should  be  had,  if  the  defense  is 
maintained.    But  of  some,  it  is  claimed,  a  knowledge  was 
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indispensable.  Prominent  among  these,  is  the  circumstance 
that  abont  the  time  of  the  commencement  of  this  suit,  or 
perhaps  before^  Mr.  Holladaj,  or  the  firm  of  Ben.  Holladaj 
k  Co.,  obtained  1800,000  or  $1,000,000  by  means  of  rail- 
road bonds  in  the  hands  of  the  firm,  out  of  which  HoUaday 
was  reimbursed  for  all  the  advances  he  had  made  to  Ben. 
Holladay  &  Go. 

If  I  correctly  understand  the  position  taken,  it  is  that 
if  Mr.  Elliott  had  known  that  fact,  he  would  have  had 
reason  to  know  or  believe  that  his  interests  in  the  firm  of 
Ben.  Holladay  &  Go.  were  greatly  enhanced  in  value,  and 
to  believe  that,  upon  an  accounting,  there^would  have^been 
a  large  balance  in  his  favor,  and  that  that  knowledge  would 
have  been  a  reason  for  applying  for  affirmative  relief  which 
he  would  then  have  acted  upon.  The  force  of  this  di&- 
coveiy,  as  an  excuse  for  not  setting  up  an  affirmative 
defense,  inust  rest  on  the  assumption  that  Mr.  Elliott,  for 
want  of  this  knowledge,  was  induced  to  believe  that  his  in- 
terest in  the  firm  of  Ben.  Holladay  &  Go.  was  of  little  value; 
and  induced  for  a  time  to  abandon  the  idea  of  seeking  to 
retain  it,  or  of  seeking  to  obtain  affirmative  relief.  His  tight 
to  an  accounting,  and  to  his  distributive  share  of  the  assets, 
or  his  right  to  be  reinstated,  did  not  depend  on  the  questions 
whether  the  firm  owed  Mr.  Holladay  or  whether  he  was  in- 
debted to  the  firm.  And  I  cannot  see  that  a  want  of  this 
knowledge  was  a  reason  for  not  setting  up  a  claim  for  affirm- 
ative relief  by  cross-bill,  unless  the  defendant  was  made  to 
believe  his  interest  was  not  of  sufficient  value  to  warrant 
that  course.  But  counsel  have  not  taken  the  position,  and 
do  not  suggest  that  he  has  ever  thought  of  such  abandon- 
ment of  the  assets,  and  of  course  Mr.  Elliott  could  not 
claim  that  he  was  misled  or  deoeived  so  as  to  be  of  such 
opinion  for  any  considerable  time,  for,  in  his  complaint  of 
June  24th,  he  phices  a  very  considerable  estimate  on  his 
interest  in  the  Gxm,  and  states  his  damages  at  12,000,000. 

It  is  not  necessary  to  go  into  the  subject  whether  the 
assets  of  Ben.  Holladay  &  Go.  are  to  be  considered  greatly 
increased  by  the  firm  having  obtained  cash  to  be  expended 
in  their  enterprise,  through  a  pledge  of  bonds  held  by  them. 
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together  with  the  note  of  one  of  the  firm  or  of  the  whole  firm, 
ma43much  as  the  right  to  an  accounting  does  not  depend  on 
the  question  whether  the  amount  of  assets  is  great  or 
small  or  upon  whether  they  have  increased  or  diminished. 
And  as  to  the  propriety  of  the  act  of  obtaining  the  money, 
if  it  was  fairly  obtained  for  the  business  of  the  firm  in- 
cluding reimbursing  indiyidual  members  for  advances  made 
by  them,  it  would  be  a  fruitless  attempt  at  self-decep- 
tion for  the  court  or  the  parties  to  ignore  the  fact  that  in  all 
such  cases  the  bonds  are  made  by  the  corporation  and  ob- 
tained by  contractors  expressly  for  the  purpose  of  raising 
money  by  pledging  or  by  selling  the  bonds.  It  cannot  be 
doubted  Mr.  Elliott  contemplated  some  transaction  similar 
to  that  which  was  effected  by  Mr.  HoUaday,  if  the  members 
of  the  firm  had  continued  to  co-operate;  and  he  probably 
would  have  approved  of  this  if  no  dispute  had  occurred 
between  the  members  of  the  firm.  This  is  not  a  matter 
like  that  of  breaking  up  the  partnership,  that  goes  to  the 
gist  of  the  case. 

It  may  be  a  very  important  fact  on  the  question  of  the 
kind  or  amount  of  relief  to  which  the  defendant  may  be 
found  entitled,  but  at  the  most  it  is  a  mere  transfer  of  one 
kind  of  assets  into  another  kind,  and  I  cannot  think  ignor- 
ance of  it  goes  far  as  an  excuse  for  the  delay  in  offering  the 
proposed  cross-bill. 

An  inspection  of  the  complaint  filed  by  Mr.  Elliott  will 
disclose  that  Mr.  Elliott  had  such  knowledge  as  enabled  his 
counsel  to  draft  a  sufficient  pleading  to  admit  this  fact  in 
evidence,  without  its  being  necessary  he  should  know  of  this 
particular  transaction. 

Many  of  these  facts,  relied  on  as  newly  discovered,  are 
of  a  class  which  are  treated  in  practice  as  but  evidence  not 
required  to  be  set  forth  in  the  pleadings.  I  cannot  recall 
one  of  the  circumstances  occurring  prior  to  the  filing  of  Mr. 
Elliott's  complaint  in  June  last,  but  could  be  introduced  in 
evidenoe  under  the  allegations  of  that  complaint.  Or  if  the 
same  allegations  of  fact  had  been  set  forth  as  an  answer  in 
this  case,  I  think  there  are  none  of  the  pertinent  facts  set 
up  in  the  exhibits,  as  occurring  prior  to  that  time  that 
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would  be  admissible  under  the  proposed  amended  answer, 
and  not  admissible  nnder  the  allegations  of  the  complaint 
filed  by  Mr.  Elliott  in  June,  1870. 

Whether  we  take  the  literal  reading  of  the  code,  or  pursue 
the  practice  that  formerly  prevailed  in  courts  of  chancery, 
the  rule  is  that:  ''A  general  statement  of  the  matter  of  fact 
is  sufficient,  and  it  is  not  necessary  to  charge  minutely  all 
the  circumstances  which  may  conduce  to  prove  the  general 
charge,  for  these  circumstances  are  matters  of  evidence, 
which  need  not  be  charged  in  order  to  let  them  in  as  proofs." 
(Story  Eq.  PL  s.  28.) 

In  that  complaint  the  defendant  set  up  the  attempt  to 
form  a  new  railroad  company  and  to  dissolve  the  old  one, 
the  cancelling  of  the  construction  contracts,  and  the  issuing 
of  bonds  by  the  new  company  and  threatening  to  sell  them. 
He  thus  laid  the  foundation  for  evidence  of  all  the  trans- 
actions of  the  parties  that  are  pertinent  up  to  the  sale  of  the 
bonds  of  the  Oregon  and  California  Kailroad  Company.  If 
the  same  allegations  contained  in  Mr.  Elliott's  complaint 
had  been  set  forth  in  the  answer,  the  proposition  to  add  a 
supplemental  answer  would  have  been  very  diflferent  from 
that  which  is  now  made. 

The  absence  of  Mr.  Elliott  can  hardly  be  urged;  he  was 
here  and  verified  his  complaint  in  June,  1870;  and  what  he 
has  urged  as  unfair  dealing,  has  all  transpired  within  a 
month  past,  and  it  is  not  necessary  for  me  to  refer  further 
to  the  controverted  statements  of  the  parties  on  that  mat- 
ter. 

A  third  ground  of  excuse  is,  that  the  defendant's  means 
had  become  exhausted,  so  that  he  was  unable  to  meet  the 
expenses  of  the  litigation,  and  that  this  embarrassment 
has  been  caused  in  whole  or  in  part  by  the  conduct  of  the 
plaintiff. 

As  to  the  other  expenses,  aside  from  that  of  employing 
counsel,  there  are  circumstances  tending  to  support  the  de- 
fendant's position,  which  would  certainly  be  deserving  of 
great  consideration  if  the  necessity  of  meeting  such  other 
expenses  had  caused  the  delay,  but  that  is  not  claimed. 

So  far  as  relates  to  the  defendant's  inability  to  employ 
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counsel,  the  record  of  the  court  and  the  theory  of  the  law 
are  conclusiTelj  against  this  excuse.  The  records  of  the 
court  show  that  the  defendant  had  the  fortune  to  secure  the 
services  of  counsel  in  time  for  all  the  purposes  of  the  case, 
and  the  court  cannot  but  know  that  they  are  men  able  and 
skilled  in  their  profession.  And  the  law  will  not  tolerate 
the  position  that  counsel  can  or  will  place  themselves  on  the 
record  as  such,  and  afterwards  permit  the  excuse  here  urged 
to  be  true  in  point  of  fact. 

If  this  motion  had  been  made  before  the  case  was  refer- 
red, or  even  before  the  parties  commenced  taking  evidence, 
the  proposition  would  present  less  difficulty. 

It  was  said  in  argument  that  the  defendant's  request  was 
merely  asking  to  be  heard,  and  the  subject  was  treated,  to 
some  extent,  as  if  denying  this  motion  was  equivalent  to 
turning  the  defendant  out  of  court  without  a  hearing. 
But  this  is  not  the  case.  If  the  defendant  is  entitled 
to  affirmative  relief,  he  can  still  proceed  to  obtain  ii 
I  have  reason  to  suppose  that  in  the  earlier  proceedings 
in  this  case,  it  was  the  opinion  of  counsel  that  an  original 
suit  was  the  safer  or  better  course  for  the  defendant.  And 
I  certainly  am  no  way  confident  but  that  it  is  more  econ- 
omical and  better  for  all  parties  to  first  try  the  issues  and 
determine  the  questions  that  form  the  gist  of  the  con- 
troversy, that  is,  the  right  and  the  wrong  of  the  attempt  to 
dissolve  the  firm  of  Ben.  Holladay  &  Co.,  before  going  into 
the  extensive  investigations  suggested  in  the  proposed 
amendment. 

I  have  not  thought  it  necessary  to  investigate  the  ques- 
tions raised  as  to  the  pendency  of  other  suits,  and  the  bear- 
ing that  they  should  have  on  Uiis  application. 

Granting  this  motion  would  necessarily  cause  more  or  less 
delay,  would  probably  necessitate  a  re-examination  <rf  wit- 
nesses to  some  extent,  knd  would  put  it  in  the  power  of 
either  party  to  cause  as  much  delay  as  would  result  ordi- 
narily from  granting  a  continuance.  If  we  compare.the  de- 
fendant's showing  on  the  subject  of  diligence,  or  of  excusing 
the  want  of  it,  with  that  which  is  required  to  procure  a  con- 
tinuance, I  think  it  lacks  much  of  bearing  that  test. 

I  do  not  think  the  facts  justify  granting  the  motion. . 
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MAEY  HAETY  v.  W.  S.  LADD. 

AczNowiiEDOMBMT  OF  Dbed  bt  A  Mabrtkd  Woman — Pabol. — ^Where  the  cer- 
tificate of  the  acknowledgmentof  a  deed  by  a/e>nm«  covert,  does  not  show 
that  she  was  examined  separate  and  apart  from  her  husband,  parol  evi- 
dence is  not  admissible  to  show  that  she  was  in  fact  so  examined. 

This  action  is  for  the  recovery  of  an  undivided  third  of  a 
parcel  of  land,  that  had  been  conveyed  by  Dennis  Harty, 
the  plaintiff's  deceased  husband,  in  his  lifetime,  to  the  de- 
fendant's grantor. 

The  answer  denies  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  several  allegations  of  the  complaint, 
and  sets  up  as  separate  defenses: 

Ist.  That  the  defendant  is  owner  in  fee  of  the  premises. 

2d.  That  on  the  sixth  day  of  May,  1867,  the  said  plaintiff 
and  the  said  Dennis  Harty,  then  pretending  to  be  husband 
and  wife,  under  their  hands  and  seals,  executed  and  deliv- 
ered to  Stephen  Coffin,  a  deed  of  the  premises,  and  duly 
acknowledged  the  same.  That ''  the  said  plaintiff  then  and 
there,  on  an  examination  separate  and  apart  from  her  said 
supposed  or  pretended  husband,  acknowledged  that  she 
executed  the  said  deed  voluntarily,  and  without  fear  or  com- 
pulsion from  any  one,  before  the  said  William  Beck,  jus- 
tice of  the  peace."  That  ''by  accident  and  mistake,  the 
said  William  Beck,  justice  of  the  peace  as  aforesaid,  in  his 
certificate  of  the  acknowledgment  of  the  said  deed,  omitted 
to  state  in  said  certificate  that  the  plaintiff  was  examined 
separate  and  apart  from  her  said  husband,  and  that  upon 
such  examinations  she  acknowledged  that  she  executed  the 
said  deed  voluntarily,  and  without  fear  or  compulsion  from 
any  one.  But  defendant  in  fact  says  that  such  examination 
of  said  plaintiff  was  made  separate  and  apart  from  her  hus- 
band, and  the  plaintiff  did"  then  and  there,  before  said  jus- 
tice of  the  peace,  so  acknowledge. 

3d.  That  the  said  Dennis  Harty's  purchase  of  said  prem- 
ises, was  an  exchange  of  lands.    That  he  gave  in  exchange 

for  this  and  other  property,  ''  the  one  half  of  the  donation 
24 
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land  claim  of  the  said  Harty  and  his  wife,  the  plaintiff, 
being  said  Dennis'  half  of  said  land  claini,  which  land  claim 

was  situated  in county,  in  the  state  of  Oregon." 

And  that  the  said  premises  was  re-exchanged  and  recon- 
vejed  by  the  said  Dennis  Harty,  to  the  said  Coffin,  said  de- 
fendant's grantor,  for  the  said  half  of  the  said  donation  land 
claim.  And  that  the  said  Dennis  Harty  departed  this  life 
more  than  one  year  prior  to  the  time  of  the  commencement 
of  this  action,  and  the  plaintiff  has  commenced  no  previous 
proceeding  to  recover  her  dower  in  the  premises. 

The  plaintiff  demurs  to  each  of  the  two  defenses  last  men- 
tioned, as  not  stating  sufficient  facts. 


ShaUuck  &  Killin,  for  the  plaintiflT. 
Logan  &  Waldo,  for  the  defendant. 

By  the  Court,  Upton,  J.  The  power  of  a  married  woman 
to  diyest  herself  of  her  interest  in  land  by  joining  in  the  ex- 
ecution of  a  deed,  is  a  power  derived  from  the  statute.  By 
the  common  law  she  had  not  the  capacity  to  thus  divest  her- 
self of  her  interest,  and  the  statute  concerning  conveyances 
has  not  wholly  removed  the  disability  of  a  married  woman  to 
convey  real  estate  by  deed,  but  has  qualified  it,  or  created 
an  exception  to  the  rule  by  providing  a  special  mode  by 
which  a  wife  may  divest  herself  of  her  interest  in  lands.  The 
affirmative  provisions  are  in  substance  that  lands  may  be 
conveyed  by  deed,  signed,  sealed  **  and  adcnowledged  or 
proved  and  recorded^  as  directed  in  this  title." 

"  A  husband  and  wife  may  by  their  joint  deed  convey  the 
real  estate  of  the  wife." 

"The  acknowledgment  of  the  wife  shall  be  taken  sepa- 
rately and  apart  from  her  husband." 

"The  officer  taking  the  acknowledgment  shall  endorse 
thereon  a  certificate  of  the  acknowledgment  thereof." 

The  deed  shall  be  recorded  "  with  the  certificate  of  ac- 
knowledgment." 

For  the  reason  that  the  deed  of  a  married  woman  has  no 
force  or  effect,  except  that  which  is  derived  from  these  pro- 
visions of  statute,  it  follows  that  the  deed  must  be  made  in 
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compliance  with  the  statute.  The  statute  can  no  more  be 
deemed  complied  with,  without  the  proper  certificate  being 
endorsed  on  the  deed,  than  without  the  acknowledgment  or 
without  the  signature  of  the  wife. 

A  femme  covert  derives  her  power  to  convey  by  deed  from 
the  statute,  and  a  full  compliance  includes  the  specified 
acts  on  the  part  of  the  certifying  officer.  The  statute  con- 
templates that  the  specified  certificate  will  be  made,  and 
sections  1  and  22  of  the  act  concerning  conveyances  indicate 
that  the  recording  of  the  deed,  "  with  the  certificate  of  ac- 
knowledgment," is  essential  to  constitute  a  conveyance  by  a 
married  woman.  I  think  that  the  very  language  of  the 
statute  which  confers  on  a  wife  power  to  convey,  excludes 
the  idea  of  proving  her  acknowledgment  or  her  execution  of 
the  deed  in  a  case  where  ,the  certificate  has  never  existed.  * 

The  objection  to  the  defense  last  set  out  in  the  answer,  is 
that  the  answer  is  uncertain  as  to  the  tract  of  land  alleged 
to  have  been  exchanged.  If  it  was  necessary  to  designate 
the  tract,  it  should  be  described  with  certainly. 

The  demurrer  should  be  sustained  as  to  each  of  the  two 
defenses  last  set  forth  in  the  answer. 


CiRcurr  CouBT  fob  Multnomah  CoiraTT,  November  Tebm,  1871. 

MAET  CLINE  v.  JACOB  CLINE. 

PsAcfiGB. — Monon  to  Stbieb  Out. — When  a  pleading  is  filed  in  good  faith' 
the  question,  whether  it  contains  facts  constituting  a  cause  of  suit,  should 
be  tried  on  demurrer  and  not  on  a  motion  to  strike  out 

PiiEADiNO. — MATBBiAii  Aysbments.— The  law  intends  that  the  pleader  should 
state  only  material  facts.  Whether  an  allegation  is  material  may  be  deter- 
mined by  this  question:  "If  it  be  denied  will  the  failure  to  prove  it  de- 
cide the  case,  in  whole  or  in  part?"  If  it  will  not,  the  fact  alleged  is  not 
material. 

This  cause  was  submitted  on  the  defendant's  motion  to 
strike  out  parts  of  the  complaint.  The  facts  are  stated  in 
the  opinion. 

*  mioU  V.  Piersol,  I  Pet.  328;  Brovon  v.  Farran,  3  Ohio,  156;  3  McLean, 
230. 
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Brona/ugh  dc  Catlin  and  B.  JE.  Bybee,  for  the  plaintiff. 

MicheR  (t  Dolph,  for  the  defendant. 

Upton,  J.  The  defendant  moyes  to  strike  out  several 
designated  parts  of  the  complaint,  and  as  to  each  part,  puts 
the  motion  on  the  ground  that  the  part  is  irrelevant,  imma- 
terial, sham,  and  the. statement  of  evidence.  .  The  motion, 
as  a  whole,  embraces  every  part  of  the  complaint,  and  much 
of  the  argument  has  been  addressed  to  the  question  whether 
the  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action. 

I  do  not  deem  that  question  properly  raised  by  this  motion. 
If  a  complaint  is  filed  in  good  faith  and  presents  issuable 
facts,  and  the  defendant  desires  to  raise  the  question 
whether  the  facts  stated  constitute  a  cause  of  action,  he 
should  present  that  question  by  demurrer,  that  when  the 
decision  is  made,  a  judgment  may  be  rendered,  unless  leave 
is  obtained  to  amend  or  plead  over.  I  shall,  therefore,  not 
undertake  to  pass  upon  that  question  on  this  motion. 

The  principal  questions  raised  by  this  motion  is  whether 
certain  parts  of  the  complaint  contain  statements  of  fact 
as  contradistinguished  from  evidence,  and  whether  certain 
allegations  are  redundant. 

The  complaint  sets  out  the  substance  of  a  decree  of  di- 
vorce, obtained  by  the  plaintiff  against  the  defendant  in  the 
circuit  court  of  this  state  in  1862;  and  says  it  was  therein 
decreed,  ''That  all  the  estate,  right,  title  and  interest  of  the 
said  Jacob  Cline  in  said  lots  3,  4,  5  and  6,  in  block  111 
in  the  city  of  Portland,  be,  and  the  same  is,  divested  out  of 
the  said  Jacob  Cline,  defendant,  and  the  same  is  hereby 
vested  in  the  four  minor  children  of  the  parties,"  that  is, 
four  minor  children  of  this  plaintiff  and  this  defendant,  fmit 
of  the  marriage  dissolved  by  said  decree.  The  comphuBt 
further  states  that  this  plaintiff  was  by  said  decree  made 
guardian  of  said  four  minor  children  and  decreed  the  pos- 
session of  the  said  lots.  And  that  while  the  plaintiff  was  so 
in  possession  of  said  lots  a  street  tax  of  $551.75  was  assessed 
upon,  and  become  a  lien  on  said  lots,  and  this  plaintiff  to 
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save  and  protect  said  lots  from  sale  on  said  lien,  paid  the 
said  street  tax.  The  complaint  charges  that  afterwards  this 
defendant  sold  his  interest  in  said  lots  to  one  Fitch,  who 
commenced  an  action  of  ejectment  in  the  United  States  cir- 
cuit court  for  the  district  of  Oregon,  against  said  minor 
cMldren,  in  which  action  it  was  adjndged  that  said  minors 
were  entitled  to  said  lots  only  during  their  minority.  And 
said  Fiteh,  as  grantee  of  this  defendant,  reieovered  a  judg- 
ment therein,  to  the  effect  that  he  was  owner  of  said  lots  in 
fee,  as  against  three  of  the  said  children  of  these  parties, 
(the  said  three  children  having  reached  their  majority,)  and 
as  against  the  fourth,  he  was  adjudged  to  be  entitled  to  the 
reyersion,  and  to  be  entitled  to  haye  exclusive  possession, 
at  the  said  minor's  majority.  This  complaint  shows  also 
that  in  the  divorce  suit  $1,500  was  decreed  as  alimony  to 
this  plaintiff;  and  that  the  said* tax  was  so  paid  by  this 
plaintiff  out  of  the  money  so  decreed  to  her  as  alimony,  and 
while  said  lots  were  so  in  her  possession  as  guardian;  that 
said  payment  was  in  order  to  release  said  lots  from  the  lien 
of  said  street  tax,  and  to  prevent  them  from  being  sold 
therefor,  and  that  the  payment  was  made  for  the  benefit  of 
said  children,  thej  then  being  minors. 

The  first  question  discussed,  is,  whether  setting  forth  the 
decree  of  the  state  court  and  the  judgment  of  the  United 
States  court,  is  a  concise  statement  of  facts  that  constitute 
a  cause  of  suit.  If  the  plaintiff  is  suing  to  recover  a  title 
which  is  predeoated  upon  a  judgment  in  her  favor,  and  the 
judgment  is  binding  on  the  defendant  as  a  party,  or  because 
of  privity,  the  rendition  of  the  judgment  is  a  material  fact. 
But  if  the  rights  and  liabilities  of  the  parties  arise  from 
other  sources,  and  are  not  based  upon  or  determined  by  the 
judgment,  the  rendition  or  existence  of  the  judgment  is  not 
one  of  the  facts  constituting  th^  cause  of  suit.  One  of  these 
adjudications  purports  to  vest  the  fee  of  this  property  in  the 
minor  children  of  these  parties,  and  the  other  adjudges  it  to 
be  in  a  third  party,  who  may  be  treated  as  a  stranger  so  far 
as  this  proceeding  is  concerned.  And  I  think  it  may  be  as- 
sumed that  these  allegations  of  the  complaint  are  designed 
either  to  show  the  present  condition  of  the  title,  or  to  show 
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that  the  plaintiff  does  not  know  which  of  the  two  adjudica- 
tions correctly  represent  its  condition;  or  the  plaintiff  must 
design  to  show  that  by  the  first  decision  she  was  led  into  an 
error,  and  that  she  had  good  reason  to  belieye,  and  did  be- 
lieye,  at  the  time  she  advanced  the  money,  that  the  title 
stood  as  set  forth  in  the  decree  of  the  state  court.  But  the 
complaint  fails  to  aver  what  is  the  present  state  of  the  title, 
or  that  she  does  not  know  its  condition,  or  that  she  has  been 
misled  or  deceived  in  regard  to  it. 

The  defendant  claims  that  one  or  more  of  the  propositions 
just  mentioned  as  omitted  from  the  complaint,  should  be 
averred;  and  that  propositions  of  that  character  are  the  facts 
essential  to  be  plead,  and  the  only  ones  he  is  bound  to 
traverse  or  to  admit.  In  other  words,  that  such  are  the 
facts  which  the  code  requires  should  be  concisely  stated  in 
a  pleading. 

The  plaintiff  claims  that  a  narration  of  the  circumstances 
under  which  the  plaintiff  proceeded  is  essential  to  a  proper 
understanding  of  the  case. 

In  determining  whether  any  part  of  this  motion  should 
be  granted — ^and  if  any  part  how  much — ^it  is  necessary  to 
construe  the  provision  of  the  code  which  requires  "a  plain 
and  concise  statement  of  the  facts;"  or  if  that  language  is 
deemed  so  clear  as  not  to  be  of  doubtful  import,  to  examine 
the  complaint  to  see  whether  it  is  a  concise  statement  of  the 
facts  constituting  a  cause  of  action  or  suit.  The  law  in- 
tends that  the  pleader  shall  state  only  material  facts. 

The  distinction  bei^een  facts,  upon  which  a  judgment 
may  be  predicated,  and  evidence,  by  which  the  material 
facts  may  be  established,  is  so  clearly  drawn  in  the  text 
books  and  in  reported  cases,  that  it  does  not  seem  necessary 
to  repeat  a  statement  of  the  grounds  upon  which  that  dis- 
tinction rests.  If  it  were  not  for  the  importance  of  main- 
taining system  and  uniformity  in  our  modes  of  practice,  it 
might  not  repay  the  labor  either  of  the  court  or  of  counsel 
to  examine  and  consider  such  questions  as  ate  raised  by 
this  motion. 

Yet  these  questions  are  found  to  be  of  practical  import- 
ance in  many  ways.     If  one  is  permitted  to  set  out  his  evi- 
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dence,  under  a  system  of  practice  that  does  not  contemplate 
that  course,  he  obtains  an  unfair  advantage  over  his  adver- 
sary by  compelling  him  to  admit  or  to  deny  every  assertion 
that  the  pleader  chooses  to  make.  If  for  want  of  time  to 
attend  to  details  and  minor  points  of  Reading  and  practice, 
or  for  any  other  reason,  the  practice  is  permitted,  and  one 
party  to  an  action  or  suit,  pursues  that  course,  the  tendency 
is  to  induce,  if  it  does  not  compel,  the  other  party  to  resort 
to  a  similar  mode;  and  if  the  practice  is  sustained,  instead 
of  a  concise  statement  of  facts,  pleadings  may  become  a 
loose  discursive  and  indefinite  mass  of  evidence,  inferences 
and  argument,  making  the  records  of  the  court  very  unin- 
viting sources  of  information,  and  rendering  the  trial  of  a 
cause  laborious,  and  its  results  extremely  uncertain.  From 
these  considerations,  it  becomes  a  duiy  of  the  court  to  give 
to  this  class  of  motions,  whatever  attention  is  necessary  to 
prevent  the  evil  above  suggested. 

I  know  of  no  more  lucid  exposition  of  the  distinction  be- 
tween pleadiQg  the  facts  that  constitute  the  cause  of  action 
or  of  suit,  and  presenting  a  statement  of  the  evidence  upon 
which  the  parlr  relies,  than  that  set  forth  in  a  manual 
written  by  one  of  the  commissioners  engaged  in  framing  the 
New  York  code.  It  is  substantially  republished  in  the  case 
of  Green  v.  Palmer^  15  Oal.  411.  It  is  there  said,  "The 
following  question  will  determine  in  every  case,  whether  an 
allegation  is  material.  'If  it  be  denied,  will  the  failure  to 
prove  it,  decide  the  case  in  whole  or  in  part  ?'  If  it  will 
not,  then  the  fact  alleged  is  not  material;  it  is  not  one  of 
those  which  constitute  the  cause  of  action,  defense,  or 
reply.*' 

If  we  apply  this  test  to  what  is  said  of  the  decree  of  the 
state  court,  and  of  the  judgment  of  the  United  States  cir- 
cuit court,  touching  the  title  to  the  lots  of  land,  we  shall 
ascertain  whether  those  allegations  are  facts  constituting 
the  cause  of  suit. 

If  the  defendant  should  deny  that  any  judgment  was  ren- 
dered in  the  United  States  circuit  court,  and  on  the  trial 
the  plaintiff  should  totally  fail  to  prove  the  judgment;  but  if 
it  should  be  shown  that  the  title  to  the  property  is  in  fact 
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as  the  plaintifif  says  it  was  there  adjudged  to  be;  it  is  ob- 
Tious  that  the  plaintiffs  ccuse  would  suffer  nothing  by  her 
failure  to  prove  the  rendition  of  that  judgment. 

It  is  in  this  respect,  parallel  to  a  case,  where  it  should  be 
plead  that  the  defendant  admiUed  that  he  made  a  particular 
contract.  If  the  execution  of  the  contract  is  proved,  it 
becomes  immaterial  whether  the  defendant  admitted  the 
execution  or  not. 

In  this  case  it  is  immaterial,  that  is,  it  is  not  an  essential 
ultimate  fact  in  the  case,  whether  the  United  States  circuit 
court  rendered  that  judgment  or  not.  The  materitd  ques- 
tion in  that  particular,  is  whether  Mr.  Fitch  owns  the  land, 
or  the  certain  estate  in  it,  and  not  whether  it  has  been  so 
adjudged. 

If  the  plaintiff  believes  her  wards  to  have  been  owners  of 
the  lots,  as  was  declared  in  the  decree  of  divorce,  and  deems 
that  a  material  fact,  the  complaint  should  state  that  her  wards 
were  owners  in  fee;  but  if  her  wards  were  only  entitled  to 
the  possession  during  their  minority,  and  the  quantity  and 
duration  of  their  interest  is  material,  the  duration  of  their 
estate  should  be  set  out,  and  not  a  judgment  whichhas  been 
rendered  on  that  subject  between  other  parties. 

It  was  said  in  argument,  that  it  is  better  to  set  out  in 
narrative  form,  what  has  transpired  between  the  parties, 
that  the  whole  matter  may  be  before  the  court. 

The  proposition  amounts  to  this:  that  in  a  case  of  this 
kind,  it  is  not  sufficient  to  state  the  facts  that  constitute  the 
cause  of  suit,  but  the  plaintiff  should  be  permitted  to  set 
out  the  circumstances,  with  such  detail  and  particularity, 
that  it  shall  become  evident  that  the  allegations  of  fact  con- 
tained in  the  complaint  are  true,  and  that  it  may  be  ob- 
vious from  the  pleadings,  what  fortuitous  circumstances 
caused  the  material  facts  to  be  as  they  are.  Whatever  may 
be  the  conveniences  of  such  a  system,  I  am  confident  the 
inconveniences  would  greatly  preponderate.  And  it  is 
certain  it  will  require  legislation  to  make  it  admissible. 

If  the  plaintiff  has  been  misled  about  the  title,  and  bases 
her  claim  in  whole  or  in  part,  on  that  ground,  she  should 
not  leave  it  to  be  inferred  from  the  evidence  which  she  sets 
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ont  that  she  has  been  misled;  she  should  omit  the  evidence 
and  state  the  facts^  that  show  that  the  defendant  ought  to 
refund  the  money. 

I  am  unable  to  see  how  it  is  material,  out  of  what  fund 
of  hers  the  plaintiff  advanced  the  money. 

As  to  those  parts  of  the  complaint  which  recites  what  was 
adjudged  in  regard  to  the  title;  and  as  to  the  allegation  in 
regard  to  the  alimony  decreed,  the  motion  should  be 
granted. 


CiBOUiT  Court  for  Clackamas  County,  October  Term,  1871. 

W.  W.  HARPER  BY  NORTON  (Guardian  of  W.  W.  Harper  J 

V,  A,  M.  HARDING  et  al. 

Qxmsa  Asidk  a  Dbcbxb. — Jxtbisdictiok. — Afi  a  general  rale,  a  decree  of  a 
court  haying  jurisdiction  cannot  be  attacked  collaterally,  and  it  is  not  a 
sufficient  showing  of  a  want  of  jurisdiction  to  allege  that  the  defendant 
was  insane  at  the  time  of  the  trial. 

Bill  of  Bbtiew. — ^To  warrant  a  review  of  a  decree  by  an  original  suit,  ex- 
cept for  error  appearing  on  the  record,  a  reason  must  be  shown  why  the 
facts  now  presented  were  not  presented  and  determined  on  the  former 
trial. 

The  plaintiff,  W.  W.  Harper,  who  it  is  averred  is  insane, 
sues  by  guardian,  to  set  aside  certain  deeds  and  to  recover 
possession  of  the  premises  in  controversy. 
«  The  plaintiff  chaises  that  on  Jnne  2,  1860,  said  Harper 
executed  a  mortgage  while  said  harper  was  insane;  that 
while  said  Harper  was  still  insane,  the  said  mortgage  was 
foreclosed,  and  the  premises  sold  to  the  mortgagee,  A.  M. 
Harding,  in  April,  1864,  who  afterwards  conveyed  to  the 
defendants.  King  and  Hawley.  He  also  charges  that  the 
mortgage  was  wi&out  consideration. 

The  complaint  then  proceeds  as  follows:  "For  further 
and  separate  cause  of  suit,  the  plaintiff  avers  that  on  the 
eighth  day  of  August,  1864,  the  said  King  and  Hawley 
fraudulently  and  without  consideration,  obtained  a  deed  for 
the  above  described  premises  from  W.  W.  Harper.    That 
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the  said  Harper  was  insane  at  the  time  of  the  execution  of 
the  deed.  That  said  defendants  now  hold  said  premises' 
adversely  to  the  plaintiff  under  said  deeds." 

The  defendants  demurred,  on  the  ground  that  two  causes 
of  suit  are  improperly  united,  and  are  not  separately  stated, 
and  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit. 

During  the  argument,  the  words  ''for  further  and  separate 
cause  of  suit"  were  stricken  out  by  consent. 

H,  F.  Forhs^  for  the  plaintiff. 

Johnson  &  McCown,  for  the  defendants. 

By  the  Court.  (Upton,  J.)  I  think  the  complaint  is 
insufficient.  In  order  to  maintain  this  suit  the  plaintiff  must 
show  that  the  defendants  are  not  entitled  to  the  premises, 
either  under  the  foreclosure  or  under  the  deed  executed 
subsequently. 

If  the  allegation  is  true,  that  Mr.  Harper  was  insane  when 
he  executed  the  mortgage,  that  is  a  fact  that  might  have 
been  plead  and  proved  in  the  foreclosure  suit.  As  a 
general  rule  a  judgment  or  decree  of  a  court  having  jurisdic- 
tion cannot  be  attacked  collaterally;  and  when  a  decree  is 
attacked  for  want  of  jurisdiction,  it  is  not  a  sufficient  show- 
ing of  such  lack,  to  declare  that  the  defendant  was  insane 
at  the  time.  It  does  not  appear  by  this  complaint  but  that 
Harper  was  duly  served  and  appeared  by  guardian.  Nor  is 
any  reason  shown  why  his  alleged  insanity  was  not  plead  in 
that  suit.  In  fact  there  is  nothing  set  forth  in  this  com- 
plaint to  show  that  the  same  allegations  that  are  made  in 
this  complaint  were  not  set  up  and  passed  upon  in  the  fore- 
closure suit.  For  aught  that  appears,  the  court  in  which  the 
mortgage  was  foreclosed,  may  have  heard  and  determined 
the  matters  which  the  plaintiff  now  seeks  to  present,  and  it 
does  appear  that  the  court  then  pronounced  a  decree  upon 
the  subject  matter  involved  in  this  suit;  that  is,  the  due  exe- 
cution of  the  mortgage.  A  plea  of  insanity  may  have  been 
negatived;  or  the  present  plaintiff  may  have  been  repre- 
sented by  guardian  and  may  have  failed  to  set  up  the  in- 
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sanity.  The  presumption  being  in  fayor  of  the  judgments 
%nd  decrees  of  a  court  of  record^  in  the  absence  of  any 
allegations  on  the  subject,  it  will  be  presumed  that  the  court 
having  jurisdiction  of  the  subject  and  of  the  person,  pro- 
ceeded regularly  and  decided  correctly.  The  decree  of 
foreclosure  cannot  be  attacked  collaterally,  and  the  facts 
stated  are  not  sufficient  to  authorize  a  review  of  the  decree 
of  foreclosure. 
The  demurrer  should  be  sustained. 


Cmcurr  Court  fob  WAsmNOTON  County,  October  Tebm,  1871. 

DAEMNG  SMITH  v.  LTDIA  SMITH. 

CouimB  Atfedatttb. — On  a  motioo  to  open  a  decree  tinder  see.  57  of  the  code, 
coxinter  affidaTits  may  be  filed. 

OoKBTBucnoN. — ^Where  a  literal  constmctiou  of  the  words  of  an  act  leads  to 
an  absurdity,  resort  will  be  had  to  the  ordinary  means  of  interpretation, 
and  the  conrt  will  look  to  the  occasion  and  necessity  of  the  law,  the  de- 
fects in  the  former  law,  and  the  designed  remedy. 

Idsm. — The  times  of  holding  the  circnit  courts  in  the  third,  fourth  and  fifth 
districts,  are  not  changed  by  the  act  of  1870. 

SsBTicB  BY  PuBUCATioN. — ^MoTioN  TO  Open  A  Dkcbsk. — ^Thc  clrcumstanccs 
that  an  affidavit  to  obtain  an  order  of  publication  of  summons,  was  made 
upon  information  only,  and  that  it  did  not  show  what  effort  had  been 
made  to  learn  the  defendant's  residence,  may  be  considered  on  a  mo- 
tion, for  leave  to  answer  after  default  and  decree. 

DivoBcs. — Husband  to  Advancb  Monbt. — Where  a  decree  of  divorce,  ob- 
tained without  personal  service  of  summons  was  opened,  and  the  wife 
aUowed  to  defend,  and  there  were  circumstances  tending  to  show  that 
the  plaintiff  had  induced  or  permitted  his  wife  to  go  to  another  state 
that  he  might  obtain  a  divorce  in  her  absence  without  her  knowledge;  it 
was  directed  that  an  order  be  entered  requiring  the  plaintiff  to  provide 
for  the  expenses  of  her  return;  but  it  was  required  that  the  order  should 
contain  provisions  guarding  against  diverting  the  money  to  any  other 
purpose. 

Tms  is  an  application  to  open  a  decree  of  divorce,  and  to 
allow  the  defendant  to  answer,  made  under  section  57  of  the 
eode.  This  section  provides  that  a  defendant,  against  whom 
publication  is  ordered,  may  for  cause  be  allowed  to  defend 
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at  any  time  before  judgment,  and  may,  '^npon  good  cause 
shown,  and  upon  such  terms  as  may  be  proper,  be  allowed 
to  defend  after  judgment,  and  within  one  year  after  the 
entry  of  such  judgment,  on  such  terms  as  may  be  just." 

The  defendant  filed,  with  her  motion,  the  affidavit  of  her 
attorney;  and  the  plaintiff  filed  counter  affidavits.  The 
defendant  moved  to  strike  out  the  counter  affidavits. 

The  motion  to  strike  out  was  overruled,  and  the  court 
permitted  the  counter  affidavits  to  be  read. 

The  plaintiffs  attorneys  also  presented  this  objection  to 
this  proceeding,  that  the  amendment,  found  on  page  4,  of  the 
acts  of  1870,  repeals  the  act  of  1868,  providing  the  times 
for  holding  the  supreme  and  circuit  courts,  and  does  not 
provide  any  time  for  the  holdilig  of  this  court;  and  that  no 
term  can  now  be  legally  held  except  terms  fixed  by  order  of 
the  court  or  of  a  judge  thereof.  This  objection  and  the 
motion  to  open  the  decree,  were  both  submitted  at  the  same 
time. 

W.  D.  Hare  and  0.  Hurruxson,  for  the  plaintiff. 

BaU  &  Durham  and  B.  KiUin^  for  the  defendant. 

By  the  Court,  Upton,  J.  An  act  was  approved  on  the 
twenty-sixth  day  of  October,  1868,  which  provides  "the 
times  and  places  for  holding  the  supreme,  circuit  and  conniy 
courts.**  Section  2  of  that  act  provides  the , times  and 
places  for  holding  the  circuit  courts  in  oS  the  districts  of 
the  state. 

The  legislature  of  1870  passed  an  act  entitled  ''an  act  to 
amend  an  act  entitled  '  an  act  to  provide  for  the  times  of 
holding  the  supreme,  circuit  and  county  courts,'"  approved 
October  28,  1868,  which  purports  to  enact  "that  section  2 
of  said  act  be  amended  so  as  to  read  as  follows:"  and  pro- 
ceeds to  set  out  so  much  of  said  section  2  as  relates  to  the 
first  and  second  districts,  making  no  change  in  regard  to 
those  districts,  except  to  designate  the  third  Monday  in 
October  instead  of  ihib  first  Monday,  as  one  of  the  times  of 
holding  the  circuit  court  in  Coos  county.  This  amendatory 
act  makes  no  mention  of  the  thirdy  fourth  or  fifth  dtstricto. 
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It  is  claimed  that  this  amendatory  section  stands  now  as 
a  substitute  for  the  whole  of  section  2,  of  the  act  of  1868, 
and  that  there  is  now  no  time  fixed  by  l^w  for  holding  the 
circuit  courts  in  the  third,  fourth  or  fifth  district.  There 
was  evidently  an  inadvertency  in  drafting  the  act  of  1870, 
and  I  am  aware  that  there  has  been  serious  apprehension 
that  the  matter  here  presented  has  resulted  in  repealing 
the  law  fixing  the  times  for  holding  the  circuit  courts  in  this 
and  two  other  districts.  But  I  trust  this  apprehension  is 
unfounded.  In  construing  a  statute,  the  purpose  is  to 
ascertain  what  was  the  intention  of  the  legislature;  and  a 
proper  application  of  acknowledged  rules  of  construction 
will,  I  trust,  dispel  all  doubts  on  this  subject.  It  is  assumed 
that  this  is  a  case  where  the  words  of  the  statute  are  clear 
and  precise,  and,  consequently,  admit  of  no  interpretation, 
and  are  within  the  rule  laid  down  in  Jackson  v.  Leivis  (17 
John.  475). 

But  in  order  to  be  within  the  rule  there  laid  down,  the 
language  must  not  only  be  clear  and  precise,  but  the  sense 
must  be  manifest,  and  it  mvst  lead  to  nothing  absurd.  ''The 
maxim,  faha  demonstratio  non  nocet,  is  founded  in  common 
sense  as  well  as  law,  and  is  not  less  applicable  to  statutes 
than  to  wills  and  deeds."  (Watervliet  Himpike  Co,  v.  Mc- 
Kean,  6  Hill,  616.) 

When  a  literal  construction  of  the  words  of  an  act  leads 
to  an  absurdity,  resort  will  be  had  to  the  ordinary  means  of 
interpretation,  and  the  court  will  look  to  the  occasion  and 
necessity  of  the  law,  the  defects  in  the  former  law,  and  the 
designed  remedy.     {Donaldson  v.  Wood^  22  Wend.  395.) 

Section  3  of  tibe  act  of  1870,  shows  that  the  object  of  the 
act  was  to  change  the  time  of  holding  the  court  in  Coos 
Couniy;  and  that  change  was  made  for  a  particular  reason 
which  is  expressed  in  the  act.  It  is  difficult,  if  not  impos- 
sible, to  avoid  the  conclusion  that  that  was  the  sole  object 
of  the  amendment. 

If  the  construction  contended  for  is  to  obtain  an  appro- 
priate title,  would  be,  ''an  act  to  amend  the  second  subdi- 
vision of  section  2  of, "etc.,  and  to  repeal  the  third,  fourth  and 
fifth  subdivisions  thereof.    As  no  intention  to  repeal  is  ex- 
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pressed,  it  is  a  question  whether  such  construction  will  not 
conflict  with  sec.  20  of  art.  4  of  the  constitution. 

But  if,  from  all  other  considerations,  this  act  would  be 
technically  a  repeal,  the  difficulty  may  be  avoided  by  calling 
up  another  technicality.  The  act  of  1870  purports  to  amend 
an  act  approved  the  twenty-eighth  of  the  month.  The  act 
providing  for  holding  this  term,  was  approved  on  the  twenty- 
sixth  of  October,  1868.  One  who  relies  on  a  technical 
point,  must  be  fortified  against  similar  objections.  I  am 
very  confident  there  is  no  valid  objection  to  holding  the 
regular  term  of  this  court  at  the  present  time;  and  I  sliaU 
proceed  to  consider  the  case  presented  by  the  motion. 

It  is  shown  by  the  affidavits,  and  other  proofs  on  file  in 
the  cause,  that  the  plaintiff,  being  a  resident  of  this  state, 
went  to  Massachusetts,  where  the  defendant  had  resided  up 
to  that  time,  and  the  parties  were  married  at  Lowell,  in  that 
state,  and  came  to  this  county,  where  they  lived  together 
until  December  20,  1870,  at  which  time  the  defendant  re- 
turned to  the  eastern  states  with  her  husband's  consent. 
She  claims  that  she  went  there  for  the  purpoi^e  of  visiting 
her  friends,  that  she  intended  to  return  here  in  a  few 
months,  and  that  her  husband  promised  to  send  her  money 
for  the  expenses  of  her  return  to  this  state;  and  that  he 
failed  to  send  it.  The  complaint  in  the  cause  is  based  on  a 
charge  of  adultery,  alleged  to  have  been  committed  while 
the  parties  were  residing  together  in  this  county,  and  a  de- 
cree of  divorce  was  rendered  in  favor  of  the  plaintiff  in  July 
last. 

The  defendant  is  still  in  Massachusetts,  and  claims  that 
she  is  innocent  of  the  crime  charged,  that  she  had  no  know- 
.  ledge  of  this  suit,  and  no  reason  to  apprehend  a  suit  nntil 
after  the  decree  was  rendered.  That  she  has  never  received 
any  copy  of  the  summons  or  complaint,  that  the  plaintiff 
knew  her  postoffice  address,  and  that  the  decree  was  ob- 
tained by  artifice  and  deception.  Sh^  asks  leave  to  defend; 
and  that  the  plaintiff  be  required  to  furnish  means  to  enable 
her  to  meet  the  expenses  of  the  defense.  The  plaintiff  has 
sufficient  property  to  meet  all  necessary  expenses  of  this 
suit. 


Smith  v.  Smith.  367 


Tlie  order  of  publication  of  summons  did  not*  require  a 
copy  io  be  deposited  in  the  postoffice. 

The  plaintiff  claims  that  the  defendant  left  this  state  with 
an  intention  permanently  to  separate  from  him,  and  with  an 
intention  never  to  return,  and  that  all  his  proceedings  in  the 
action  have'been  in  good  faith  and  regular. 

This  application  to  open  the  decree  presents  a  question 
that  is  delicate,  and  yet  of  such  importance  as  to  demand  a 
thorough  examination.  There  are  special  reasons  for  great 
caution  in  passing  upon  this  kind  of  an  application  in  a  suit 
for  divorce.  The  enormity  of  the  wrong,  if  the  divorce  is 
obtained  by  deception,  is  the  greatest  of  these  reasons,  but 
there  are  others  that  are  of  more  than  ordinary  consequence 
to  individuals  and  to  the  public.  The  law  gives  one  year 
in  which  to  make  such  an  application,  and  yet  the  period 
is  only  six  months,  during  which  the  letter  of  the  statute 
restrains  the  parties  from  marrying,  and  it  is  evident  that 
the  most  serious  consequences  may  result  from  an  errone- 
ous decision  of  a  question  of  this  kind. 

The  present  controversy  is  complicated  by  uncertainty  in 
regard  to  the  facts.  If  I  was  satisfied,  either,  that  the  de- 
fendant returned  to  the  Atlantic  States,  intending  a  perma- 
nent separation,  or  that  she  received  a  copy  of  the  process 
in  time  to  enable  her  to  answer  before  the  default,  I  should 
overrule  the  application. 

One  of  the  reasons  for  holding  the  case  under  advisement,^ 
after  the  close  of  the  last  term,  was  an  uncertainty  in  my 
mind,  as  to  the  question  whether  the  defendant  had  actual 
knowledge  of  the  pendency  of  the  suit,  and  a  desire  to  extend 
the  time  in  which  an  application  similar  to  this  might  be 
made  before  decree. 

The  propriety  of  that  course  was  commended  by  the  cir- 
cumstances that  the  affidavit  for  service  by  publication  was 
not  made  by  the  plaintiff,  and  the  suggestion  was  of  the 
greater  force,  in  view  of  the  wrong  that  would  be  done,  if 
an  abuse  of  the  process  of  the  court  should  be  designatedly 
a  means  of  circumvention,  to  procure  a  decree  of  divorce 
without  notice  to  an  absent  party. 

We  have  no  means  at  the  present  time,  of  knowing  the 
whole  truth  in  regard  to  the  statements  made  in  support  of  the 
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motion.  An  affidavit  made  by  the  defendant  herself,  has 
been  roled  out,  for  want  of  formality  in  the  official  certifi- 
cate attached  to  it;  hence  we  have  Qot  even  the  defendant's 
sworn  statement  in  regard  to  the  truth  of  her  allegations. 
These  controverted  facts  of  so  serious  character  are  of 
great  public,  as  well  as  private,  interest;  and  proof  cannot 
even  be  presented  in  regard  to  them,  unless,  at  least,  fur- 
ther time  be  granted.  The  first  question  to  be  determined, 
is  whether  the  defendant  shall  be  allowed  anj  further  hea^ 
ing,  either  on  her  allegations  of  fraud  and  want  of  notice, 
or  on  the  merits  of  the  original  cause. 

If  it  is  true  that  the  plaintiff  permitted  the  defendant  to 
go  away  with  a  belief  that  his  affection  for  her  was  undimin- 
ished, and  with  the  expectation  on  her  part  of  returning, 
to  spend  with  him  the  remainder  of  their  lives,  and  yet  pur- 
posed obtaining  a  decree  without  her  knowledge,  the  pro- 
ceeding is  such  an  outrage  upon  her,  upon  the  court,  and 
upon  the  public,  as  to  render  an  investigation  an  imperatiTer 
duty. 

If,  on  the  contrary,  this  application  is  an  afterthonght, 
and,  as  is  claimed  by  the  plaintiff,  is  a  mere  attempt  to 
extort  money,  the  investigation  can  do  but  comparatively 
little  harm. 

The  affidavit  of  the  defendant's  attorney,  upon  informa- 
tion and  belief,  which  standing  alone  would  scarcely  chal- 
lenge serious  consideration,  serves  as  a  thread  upon  which 
to  connect  and  arrange  the  facts  and  circumstances  other- 
wise shown  in  regard  to  the  time  when  the  parties  ceased 
living  together,  the  manner  of  their  separation,  the  circum- 
stances of  the  defendant's  departure,  the  provision  made 
for  her,  and  the  commencement  of  this  suit  so  recently  after 
such  separation.  These  several  matters,  if  not  worthy  to 
be  called  a  chain  of  circumstancial  evidence,  tend  to  throw 
a  suspicion  over  the  transaction,  that  it  is  very  desirable 
should  be  removed.  And  the  reasons  thus  presented  in 
favor  of  a  reexamination  of  this  cause,  are  greatly  strength- 
ened by  what  appears  in  relation  to  the  order  for  service  by 
publication.  The  affidavit  for  the  order  is  not  made  by 
the  plaintiff,  but  is  made  by  his  attorney;  and  upon  the 
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important  subject  of  the  defendant's  residence  and  post- 
office  address,  it  states  only,  that  the  defendant  does  not 
reside  in  this  state,  and  "  defendent's  residence  is  unknown, 
and  cannot  with  reasonable  inquiry  be  ascertained." 

On  the  trial  the  plain  tiff  testified  thatwhen  the  defendantleft 
this  state  it  was  to  go  to  Lowell,  Mass.,  or  Bedford,  Maine, 
and  there  is  very  strong  reasons  to  believe  the  postoffice  ad- 
dress of  the  defendant  could  have  been  ascertained  by  such 
reasonable  inquiry  as  that  of  writing  or  telegraphing  to 
those  towns. 

But  the  circumstance  that  such  inquiry  does  not  appear 
to  have  been  made,  and  the  fact  that  the  affidavit  was  not 
made  by  one  having  the  best  means  of  knowledge,  I  think 
may  well  be  considered  on  this  motion.  In  saying  this,  I 
do  not  design  to  express  any  opinion  on  the  question  whether 
the  affidavit  contained  sufficient  prima  facie  to  warrant  the 
order  of  publication;  but  assuming  that  the  order  and  the 
service  are  in  conformity  with  the  statute,  it  seems  to  me 
proper  to  consider  whatever  may  be  peculiar  in  the  mode  of 
commencing  and  prosecuting  the  suit,  if  such  peculiarity 
tends  to  throw  light  upon  the  question  under  consideration. 
To  this  end  it  is  proper  to  notice  the  situation  of  the  parties 
and  the  manner  of  obtaining  service,  together  with  the  fact, 
which  I  think  must  be  taken  as  true,  that  the  defendant  did 
not  hear  of  the  case  in  time  to  answer. 

Upon  these  considerations,  I  think  it  my  duty  to  open 
the  decree,  and  permit  the  defendant  to  answer. 

It  will  also  be  ordered  that  the  plaintiff  deposit  with  the 
clerk  $250,  to  enable  the  defendant  to  meet  the  expenses 
she  may  incur  in  the  suit;  and  if  the  defendant  desires  to  re- 
turn to  this  state  to  make  her  defense  in  person,  proper  steps 
can  be  taken  to  briog  about  that  result;  but  the  plaintiff  will 
not  be  required  to  advance  any  money  for  that  purpose  upon 
any  uncertainly  as  to  the  use  that  will  be  made  of  it.  The 
defendant's  attorney  will  prepare  the  form  of  an  order  in 
regard  to  meeting  the  expenses. 

25 
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Circuit  Court  for  Mdi.thoiiah  Cocmtt,  Notembes  Tebk,  1871. 
JULIEN  PBOVOST  v.  MILLARD  &  VAN  BCHUYVEB. 

PowxB  OF  THB  CouBT  oTBB  Pbocess. — Evety  ooxirt  has  power  to  control  its 

own  process,  and  prevent  its  abnse. 
SATisTTiNa  JuDaMEMT. — Ordinarily  a  oonvt  has  power  to  direct  a  decree  or 

judgment,  which  is  of  record  before  it,  to  be  canceled  of  record,  upon  » 

proper  showing  that  it  is  in  fact  satisfied. 
JuBisDicnoN.— This  court  refused  to  entertain  a  bill  to  compel  a  plaintiff 

who  had  obtained  a  decree  of  foreclosure  in  another  district  to  appear 

there  and  cancel  the  decree. 

The  complaint  shows  that  these  defendants  in  1870  com- 
menced A  foreclosure  suit,  in  the  circuit  court  in  Marion 
County,  against  this  plaintiff  and  others  who  are  named, 
and  recovered  a  decree  for  $281.33  and  interest,  and  for  the 
sale  of  certain  lands  in  said  Marion  County.  That  the  said 
premises  were  sold  under  said  decree,  and  that  theHO  de- 
fendants *' became  the  purchasers  thereof,"  and  "bid  for 
said  lots  the  sum  of  $354.75,  and  said  premises  were  duly 
struck  off  to  them  on  said  bid."  That  the  sheriff  made  out 
a  certificate,  which  these  defendants  refused  to  accept,  and 
alleged  that  their  bid  was  induced  by  misrepresentations. 

The  plaintiff  alleges  that  by  reason  of  the  said  sale  *'  the 
said  decree  is  fully  paid  and  satisfied,  and  that  the  same 
ought  to  be  satisfied  of  record  by  the  said  defendants;" 
but  that  the  said  defendants  neglect  and  refuse  to  satisfy  the 
said  decree;  and  that  the  said  defendants  have  sued  out  an 
alius  execution  on  said  decree. 

The  defendants  demur  on  the  grounds  that:  This  court 
has  no  jurisdiction  of  the  matter  set  up  in  the  complaint, 
and  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

Hilly  Thayer  <&  WUHamSf  for  the  plaintiff. 

SuMivan  &  Thompson,  for  the  defendants. 

Upton,  J.  This  complaint  is  of  course  addressed  to  the 
equity  side  of  the  court;  the  relief  prayed  is  not  such  as  a 
court  of  law  can  administer.      Were  it  a  judgment  or  a 
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decree  of  this  court  that  it  was  proposed  to  cause  to  be 
satisfied  of  record,  the  necessary  steps  conld  be  taken  by 
motion,  as  well  in  an  action  at  law  as  in  a  suit  in  equity; 
but  a  court  of  law  has  no  process  that  would  afford  the  relief 
the  plaintiff  in  this  cause  claims. 

Upon  the.  same  principle  that  equity  will  not  interfere 
where  a  party  has  a  plain,  speedy  and  adequate  remedy  at 
law,  I  think  a  court  of  equity  should  not  interfere  or  attempt 
to  meddle  with  a  proceeding  of  another  court  in  which  the 
parties  have  appeared,  and  to  the  control  of  which  the 
question  submitted  is  subject.  I  think  that  it  appears  by 
the  complaint  that  the  plaintiff  has  an  adequate  remedy  in 
that  court. 

The  gist  of  the  complaint  here  is,  that  the  decree  of  that 
court  ought  to  be  satisfied  of  record,  that  it  is  not  satisfied, 
and  that  these  defendants  haye  caused  an  execution  to  issue. 

There  is  certainly  no  more  necessary  rule,  nor  one  better 
settled,  than  that  every  court  has  power  to  control  its  own 
process  to  prevent  its  abuse.  Ordinarily,  a  court  has  power 
to  direct  its  own  decree  or  judgment,  to  be  canceled  of 
record,  upon  a  proper  showing  that  it  is  in  fact  satisfied; 
and  to  that  end  there  can  be  no  doubt  the  court  has  all 
requisite  power  over  parties,  to  such  judgments  and  decrees, 
who  have  voluntarily  come  before  the  court  or  have  been 
duly  brought  before  the  court  by  its  process.  I  think, 
therefore,  that  this  plaiatiff  has  a  plain,  speedy  and  adequate 
remedy  by  applying  to  the  court  that  has  control  of  the 
decree  and  of  all  process  that  may  be  applied  for  under 
the  decree. 

The  bill  of  complaint  should  be  dismissed. 
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CmcuiT  Court  fob  Multnomah  County,  November  Term,  1871. 

W.  F.  WILCOX  V.  M.  KEITH  et  al 

Mechanic's  Lien. — In  a  proceeding  to  enforce  a  mechanics'  lien  under  the 
statute,  the  complaint  should  show  that  the  contract  wad  made  with  an 
owner  or  his  agent. 

In  a  proceeding  iindor  the  statute  to  enforce  a  mechanica' 
lien,  the  complaint  alleged  that  the  contract  was  made  with 
said  M.  Keith,  as  owner  of  the  building.  The  defendant 
demurred. 

By  the  Court,  Upton,  J.  It  is  a  material  point  that  the 
contract  be  made  with  the  owner  of  the  building,  and  unless 
it  is  so  made  there  is  no  lien.  The  complaint  should  show 
every  fact  requisite  to  establish  the  existence  of  the  lien. 
It  should  be  direct  and  certain  as  to  the  allegation  that  the 
contract  was  made  with  the  owner  of  the  building;  or,  to 
use  the  language  of  the  statute,  it  must  be  made  with  the 
owner  of  the  building,  "or  with  the  agent  of  such  owner." 


CmcuiT  Court  for  Multkomah  County,  November  Term,  1871. 

WILLIAM  MAROONEY,   Respondent,   v.   JAMES  McKAY, 

Petitioner. 

Pbactick. — By  the  summons  it  appeared  that  the  court  was  held  in  Couch 
precinct,  in  Multnomah  County;  in  the  return,  the  constable  described 
himself  as,  "constable  of  Couch  precinct,"  without  naming  the  county; 
the  return  was  held  sufficient. 

Idem. — A  copy  of  the  complaint,  certified  by  the  justice  of  the  peace,  is  suf- 
ficiently certified  to  authoiize  its  service  with  the  summons. 

The  plaintiff  obtained  judgment  before  a  justice  of  the 
peace  in  an  action  for  work  and  labor,  and  the  case  comes 
into  this  court  upon  a  writ  of  review  on  petition  of  the  de- 
fendant. 

In  the  return  on  the  summons  the  constable  gives  his 
official  title,  **  constable  of  Couch  precinct,"  without  naming 
the  countv. 
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The  complaint  was  in  writing,  was  certified  by  the  justice 
of  the  peace  only. 

The  petitioner  claims  that  he  was  not  duly  served  with 
summons  in  the  action,  and  that  the  justice  failed  to  acquire 
jurisdiction,  in  this : 

1st.  The  record  does  not  show  that  the  summons  was 
served  by  a  constable  of  this  county. 

2d.     The  copy  of  the  complaint  was  not  properly  certified. 

Mitchell  &  Dolph,  for  the  petitioner. 
0.  P.  Mason,  for  the  respondent. 

By  the  Court,  Upton,  J.  It  is  shown  on  the  sum- 
mons that  the  court  is  held  in  Couch  precinct,  in  Multnomah 
County.  The  summons  and  return  being  read  as  one  in- 
strument show  in  what  county,  as  well  as  precinct,  the  con- 
stable held  office. 

The  point  in  regard  to  certifying  to  the  copy  of  complaint 
in  a  justice's  court,  raises  a  question  of  practice  which  ap- 
pears not  to  have  been  decided.  The  general  practice  act 
requires  that  the  copy  of  the  complaint,  served  with  the 
summons,  should  be  certified  "by  the  plaintiff,  his  agent  or 
attorney,  or  by  the  coimty  clerk; "  and  the  act  regulating 
the  practice  in  justices'  courts  does  not  expressly  mention 
the  subject  of  certifying,  but  it  provides  that  the  plead- 
ings may  be  oral  or  in  writing,  and,  "when  the  complaint 
is  made  orally,  the  justice  must  endorse  the  substance  of  the 
same  upon  the  summons."  I  think  that  a  copy  of  complaint 
certified  by  the  justice  before  whom  the  cause  is  pending, 
may  be  held  sufficient,  either  upon  the  assumption  that 
where  there  is  no  clerk,  eo  momine,  the  act  may  be  done  by 
the  officer  whose  duties  include  the  labors  usually  performed 
by  a  clerk;  or,  since  the  act  when  done  by  the  justice  of 
the  peace  is,  of  course,  done  on  the  motion,  and  implied  re- 
quest of  the  plaintiff,  it  may  be  considered  done  by  his  agent. 

I  cannot  think  the  statute  demands  such  literal  and  arbi- 
trary construction  as  to  justify  reversing  a  judgment  because 
the  copy  of  the  complaint  served  with  the  summons  was  cer- 
tified by  the  justice  of  the  peace  only. 

The  judgment  should  be  affirmed. 
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Circuit  Coubt  for  Multnouah  Couimr,  November  Term,  1871. 

W.  A.  HOLBROOK  et  at.  v.  W.  W.  PAGE  ei  cd. 

PLBADora. — ^ATerments  in  the  answer  not  presenting  issuable  facts  will  be 
stnick  ont  on  motion. 

BxDUNDANCT. — ^EzpresB  admissions  of  facts  alleged  in  the  complaint  are  un- 
necessary, and  may  be  stnick  from  the  answer  as  redundant. 

MonoH  TO  Strike  Out. — ^Where  a  part  of  that  to  which  a  specific  objection 
is  pointed  is  properly  pleaded,  the  objection  will  not  be  sustained. 

The  plaintiffs  are  owners  of  lot  2,  and  the  defendants  are 
owners  of  lot  1,  in  block  182  in  the  city  of  Portland,  and  the 
controversy  relates  to  the  localiiy  of  tiie  line  between  those 
lots.  It  presents  the  question  whether  that  line  is  fifty  feet, 
or  whether  it  is  fifty-seven  f eet,  south  of  the  south  line  of 
Salmon  street,  as  that  street  is  now  icsed  and  occupied.  A 
motion  is  made  to  strike  out  parts  of  the  answer. 

The  complaint  states  that  the  plaintiffs  are  owners  in  fee 
simple,  and  have  a  right  to  the  possession  of  lot  2,  in  block 
182;  states  that  the  block  is  two  hundred  feet  square,  and 
bounded  on  the  north  by  Salmon  street.  ''That  said  lot 
No.  2  is  the  south  half  of  the  northeast  one  quarter  of  said 
block,  fronting  fifty  feet  on  Sixth  street,  and  running  back 
one  hnndred  feet  in  depth,  its  northern  bonndaiy  line  being 
parallel  with  and  fifty  feet  distant  from  the  south  line  of 
Salmon  street,  as  the  same  is  now  used  and  oocupied." 
That  the  defendants  are  in  possession  of  and  wrongfully 
withhold  from  the  said  plaintiffis  a  strip  of  land  ten  feet  in 
width  off  from  the  northerly  side  of  said  lot  No.  2,  running 
back  one  hundred  feet,  the  depth  of  the  lot.  The  plainti& 
claim  the  land  and  $200  damages. 

The  answer  contains  a  denial  that  the  defendant  has  been 
in  possession  or  has  detained  any  part  of  lot  2  in  said  block; 
and  avers  that  the  north  boundary  line  of  said  lot  No.  2  is 
Ji/ty-seven  feet  distant  from  the  south  line  of  Salmon  street, 
as  the  same  is  now  used  and  occupied.  That  the  defendants 
are  owners  in  fee  simple  of  lot  1  in  said  block,  and  that  the 
south  boundary  line  of  said  lot  1  is  fifty-seven  feet  distant 
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from  the  south  line  of  Sahnon  street,  as  said  street  is  now 
used  and  occupied. 

In  addition  to  the  foregoing,  and  to  some  other  denials, 
tlie  answer  contains  the  following  statements,  each  of  which 
the  plaintifib  move  to  strike  out  as  sham,  frivolous  and  ir^ 
relevant: 

1st.  The  defendants  *'  aver  that  the  plaintiffs  now  are,  and 
for  a  long  time  past  have  been  in  possession  of  lot  No.  2,  in 
block  No.  182,  in  said  city,  as  the  same  was  originally  laid 
out,  platted  and  sold  by  the  patentees  from  the  governmen 
of  the  United  States,  and  as  the  same  was  conveyed  to  and 
purchased'by  their  ancestor  and  his  grantors  under  whom 
the  plaintiffs  derive  title." 

2d.  Defendants  admit  that  the  said  block  No.  182  is  a 
parcel  of  land  two  hundred  feet  square,  bounded  on  the 
north  by  Salmon  street,  east  by  Sixth  street,  south  by  Main 
Olreet,  and  on  the  west  by  Seventh  street,  but  not  as  such 
streets  are  now  used  and  occupied. 

3d.  The  defendants  aver  that  such  south  boundary  line  of 
lot  No.  1,  and  division  line  between  said  lots  1  and  2,  in  block 
182,  was  established  long  since,  by  mutual  consent  and 
agreement  between  these  defendants  and  the  then  owners  of 
lot  No.  2  in  said  block;  and  that  fences  were  built  at  the 
time  of  said  agreement,  concerning  said  boundary  and  di- 
irision,  at  the  common  expense  and  cost  of  these  defendants 
and  the  owners  of  said  lot  No.  2,  in  accordance  with  and  on 
the  said  southern  boundary  line  of  lot  No.  1  and  division 
line  of  lots  No.  1  and  No.  2.  That  said  fence  now  stands, 
and  makes  the  division  line  between  said  lots.  That  since 
said  agreement  these  defendants  have  made  valuable  and 
permanent  improvements  on  said  land  adjacent  and  abut* 
ting  said  boundary  line  and  fence,  viz:  buildings  of  the 
value  of  $5,000.  That  said  buildings  and  improvements 
were  made  upon  said  lot  No.  1  by  the  defendants  upon  the 
faith  of  the  location  of  said  boundary  line  established  and 
agreed  upon  as  aforesaid,  all  of  which  these  plaintiffs  and 
their  ancestors  well  knew. 
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Wm.  Strong,  for  the  plaintifb. 

Page  dk  Bingham,  for  the  defendants. 

By  the  Court.  The  first  branch  of  this  motion  should 
be  granted.  The  matter  pleaded  is  vague  and  indefinite. 
It  assumes  that  there  has  been  some  original  laying  oat, 
platting  and  selling  which  is  material,  and  it  states  a  con- 
clusion based  upon  that  assumption;  but  it  is  indefinite  and 
states  nothing  that  is  material  as  to  the  time  of  the  plaintiffs 
possession.  It  presents  a  conclusion,  and  not  a  issuable 
fact. 

The  second  matter  alluded  to  is  wholly  redundant.  It  is 
not  necessary  in  an  answer  to  expressly  admit  any  part  of 
the  complaint.  If  this  were  a  direct  admission  it  would  be 
surplusage,  but  it  neither  admits  or  denies  directly  any 
material  allegation  nor  presents  anything  upon  which  an 
issue  can  be  formed.  • 

As  to  the  defense  last  specified  in  the  motion,,  the  only 
part  upon  which  I  think  there  can  be  any  question  is  that 
which  sets  up  a  mutual  agreement  settling  the  boundary. 
A  contract  of  that  kind,  duly  made,  would  be  a  good  de- 
fense, and  might  well  be  set  up  by  answer,  imless  the  setting 
it  up  specifically  is  unnecessary,  on  the  ground  that  the  de- 
fendant could  give  it  in  evidence  under  the  allegation  that 
he  is  owner  in  fee. 

If  there  is  any  doubt  upon  the  question  whether  such  an 
agreement  adjusting  a  controverted  boundary,  ought  to  be 
specially  plead,  the  doubt  is  a  sufiicient  reason  for  refusing 
to  strike  out.  If  a  part  of  that  which  is  included  in  this 
branch  of  the  motion  ought  to  be  retained,  the  whole  that 
is  included  in  this  part  of  the  motion  must  also  be  retained. 

The  first  and  second  propositions  of  the  motion  will  be 
granted,  and  the  third  branch  overruled. 
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Circuit  Court  for  Multnomah  County,  November  Term,  1871, 
E.  B.  DUFEE  V,  THOMAS  CULLY. 

Damages. — Contbibutobt  NEOLiGENcn. — A  plaintiff  who  snes  for  damages 

for  negligence,  mnst  not  himself  be  guilty  of  any  fault  that  contributed 

to  the  injury. 
Notice. — Domestic  Akimals. — The  owner  of  a  domestic  animal  is  not  in 

general  Ulible  for  injuries  resulting  from  the  Ticious  disposition  of  the 

animal,  unless  he  is  chargable  with  notice. 
Idsm. — Where  in  trespass  quare  dausam  /regit,  the  defendant  is  considered 

liable  without  notice  for  injuries  resulting  from  the  vicious  disposition 

of  the  animal,  it  is  an  exception,  and  is  based  upon  the  wrong  committed 

in  breaking  the  plaintiffs  dothes. 

The  plaintiff  sues  to  recover  damages  for  wounds  and  in- 
juries to  his  person,  caused  by  a  vicious  bull,  the  property 
of  the  defendant,  alleged  to  have  been  wrongfully  per- 
mitted to  run  at  large. 

The  answer  denies  knowledge  that  the  bull  was  of  dan- 
gerous or  ferocious  disposition.  Denies  that  the  bull  was 
wrongfully  at  large.  Denies  that  the  bull  pushed  or  struck 
the  plaintiff. 

The  case  was  tried  before  a  jury.  The  evidence  tended 
to  show  that  the  bull,  with  several  other  of  the  defendant's 
animals,  was  running  at  large  upon  unoccupied  lands  of  the 
neighborhood,  that  the  bull  strayed  into,  or  broke  into  the 
plaintiff's  enclosures,  and  the  plaintiff,  with  two  other  men, 
went  to  drive  the  bull  away,  the  plaintiff  being  armed  with 
a  pitclifork;  and  that  after  the  bull  was  driven  into  the 
highway,  the  bull  made  a  fierce  charge  upon  the  plaintiff, 
knocked  the  plaintiff  down,  giving  to  him  a  very  painful,  and 
what  appeared  to  be  an  extremely  dangerous  woimd,  from 
which,  however,  the  plaintiff  recovered  in  a  few  weeks. 
The  pitchfork  with  which  the  defendant  sought  to  defend 
himself,  was  broken  off  at  the  shank,  and  the  tines  of  the 
fork  were  carried  away  in  the  scalp  of  the  bull  where  they 
remained  until  forcibly  extracted  after  the  bull  reached  the 
defendant's  premises. 

The  evidence  was  conflicting,  as  to  whether  the  defendant 
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knew  of  the  vicioas  character  of  the  bull.  And  the  defend- 
ant attempted  to  draw  out,  on  cross-examination,  that  the 
plaintiff  unnecessarily  yexed  the  animal. 

On  the  trial,  it  was  questioned  whether  evidence  of  the 
defendant's  knowledge  of  the  yicious  character  of  the  bull 
was  material.    • 

Hill,  Tkayer  &  WUliamSy  for  the  plaintiff,  cited  Van  Leuven 
y.  Lyke,  1  Comst.  515,  and  claimed  that  the  defendant  is 
liable,  in  the  absence  of  such  knowledge. 

J.  H.  Reed,  contra,  cited  TIfft  v.  TXfft,  4  Denio,  175; 
Vroomon  v.  Sawyer,  13  John.  339. 

By  the  Coubt.  I  think  the  evidence  of  the  defendant's 
knowledge,  is  pertinent.  This  is  not  an  action  for  a  break- 
ing of  the  plaintiff's  close,  and  the  complaint  does  not  charge 
a  trespass  on  the  plaintiff's  premises.  The  case  of  Van 
Leuven  v.  Lyke,  and  the  autiiorities  there  cited  touching 
the  point,  sustain  the  general  doctrine  that  the  scienler 
must  be  proved  to  render  the  owner  of  a  domestic  animal 
liable,  but  recognize  as  an  exception,  that  **  this  rule  does 
not  apply  when  the  mischief  is  done  by  such  animals  while 
committing  a  trespass  upon  the  close  of  another."  These 
authorities  base  the  exception  upon  the  principle,  that  the 
common  law  holds  a  man  answerable,  not  only  for  his  own 
trespass,  but  also  for  that  of  his  domestic  animals,  and  as 
it  is  natural  for  such  animals  as  horses,  oxen,  sheep  and 
swine  to  rove,  the  owner  is  to  take  notice  of  the  propensity 
at  his  peril,  and  held  that  where  the  action  is  trespass  quare 
clausam /regit,  proof  that  the  animal  was  trespassing  on  the 
plaintiff's  grounds  at  the  time,  excuses  proof  of  knowledge 
of  the  animal's  vicious  propensity. 

The  court  distinctly  held  that  proof  of  the  adevUer  was 
necessary  in  that  case,  and  placed  the  necessity  on  the 
ground  that  there  was  no  allegation  of  abroach  of  the  close. 
All  the  cases  cited,  go  to  the  extent  that  when  the  vicious 
disposition  of  the  animal  is  the  foundation  of  the  action, 
knowledge  of  that  disposition  should  be  brought  home  to 
the  owner  of  the  animal. 
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The  defendant  requested  the  court  to  instruct  the  jury, 
that: 

1.  ^'A  plaintijOTwho  sues  for  damages  for  negligence,  as 
in  this  case,  must  himself  be  without  fault;"  in  lieu  of 
which  the  following  was  given. 

A  plaintiff  who  sues  for  damages  for  negligence,  as  in  this 
case,  must  not  himself  be  guilty  of  any  fault  that  contri- 
buted to  the  injury. 

The  following  instructions,  requested  by  the  defendant, 
were  giyen  as  asked: 

2.  To  render  the  owner  of  a  domestic  animal  liable  for 
an  injury  committed  by  such  animal,  from  its  vicious  pro- 
pensity, it  must  be  ediown  that  the  defendant  had  notice 
of  its  vicious  propensity,  or  that  he  had  reason  to  appre- 
hend that  the  animal  would  do  similar  mischief  to  that  com- 
plained of  in  the  complaint. 

3.  In  the  complaint  in  this  case,  there  is  no  allegation 
charging  that  the  defendant's  bull  did  any  act  for  which  the 
law  holdd  the  defendant  liable,  without  proving  a  scienter. 

A.  If  the  defendant  had  no  notice  or  knowledge  that  his 
t^ull  had  done  or  was  disposed  to  do  similar  acts  to  those 
alleged  in  the  complaint,  the  plaintiff  can  not  recover. 

6.  If  the  bull  was  vicious,  and  had  previously  committed 
injuries  similar  to  those  alleged  in  the  complaint,  the 
plaintiff  can  not  recover,  if  the  injuries  alleged  in  the  com- 
plaint to  have  been  received  were  brought  about  by  the 
acts  and  aggressions  of  the  plaintiff. 

The  verdict  was  for  the  defendant. 
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In  the  Circuit  Court  for  the  County  of  Benton. 
J.  D.  RUSSELL,  Plaintiff,  v.  H.  C.  LEWIS,  Defendant. 

County  Coubt. — Pbobate. — JuBisDicrnoN. — The  county  court  is  to  be  regarded 
in  probate  proceedings  as  a  superior  jurisdiction;  it  being  a  court  of 
record  deriving  its  power  as  a  probate  court  from  the  constitution.  And 
when  its  orders  for  the  sale  of  real  and  personal  property  of  deceased 
persons  appear  to  have  been  regularly  made,  reciting  aU  the  jurisdictional 
facts  necessary  to  authorize  the  order,  no*  presumption  will  be  indulged 
against  the  recitals,  and  extrinsic  evidence  of  their  truth  is  not  necessaiy, 
but  the  burden  of  showing  that  the  court  has  not  acquired  jurisdiction 
is  on  the  party  who  disputes  the  truth  of  the  recital. 

Obdeb  of  SAiiE. — Mistake  in  Date. — ^Pbesitmption. — The  order  of  sale  recited 
notice  to  all  persons  '*  to  appear  on  this  day; "  an  order  to  show  canse 
was  made  returnable  on  the  fifth  of  April,  but  the  heading  of  the  order 
of  sale  was,  '*  at  a  term  of  the  court  began  and  held  on  the  first  Mon- 
day, the  fourth  of  April,"  etc. :  Held,  that  a  mistake  in  making  up  the 
record  will  be  presumed,  rather  than  that  the  order  was  made  before  the 
return  day. 

Chenotvith,  for  plaintiff. 
StraJian  cfe  Burnett,  for  defendant. 

Thayer,  J.  This  was  an  action  to  recover  certain  real 
property,  situate  in  Benton  County,  Oregon.  The  plaintiff 
claimed  title  to  it  as  one  of  the  heirs  at  law  of  Bobert  W. 
Bussell,  deceased. 

The  defendant  claimed  title  to  the  property  by  virtue  of 
certain  proceedings  in  probate,  had  in  the  county  court  of 
Benton  County,  Oregon,  under  which  the  property  was  sold, 
and  claimed  to  have  been  acquired  by  the  defendant,  through 
mesne  conveyances  from  the  purchasers  under  the  probate 
proceedings. 

It  appears  that  Robert  W.  Russell  died  in  said  coimty  of 
Benton,  about  the  first  of  the  year  1860,  intestate,  seized  of 
certain  real  estate,  including  the  property  in  question;  that 
he  left  no  wife,  children,  father  nor  mother;  that  the  plaintiff 
was  a  brother  of  deceased,  and  entitled  to  inherit  the  ofie 
third  of  his  property,  and  would  be  the  owner  of  a  one  third 
interest  in  the  land  in  question,  if  not  divested  of  title  by 
the  probate  proceedings.     It  was  admitted  in  the  outset, 
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upon  the  trial,  that  one  Gallatm  Adkins  was,  on  the  sizth 
day  of  February,  1860,  duly  appointed  by  the  said  county 
court  for  Benton  County,  the  administrator  of  the  estate  of 
the  said  Bobert  W.  Bussell,  and  that  he  duly  qualified  and 
entered  upon  the  discharge  of  his  trust  as  such  administra- 
tor. The  defendant  gave  in  evidence,  subject  to  objection 
by  plaintiff's  counsel,  certain  orders  granted  by  the  said 
county  court  for  Benton  County,  during  the  year  1864,  in 
proceedings  in  probate,  in  the  matter  of  the  estate  of  the 
said  Eobert  W.  Russell,  deceased,  among  which  was  an  or- 
der to  show  cause  why  the  property  in  question  should  not 
be  sold;  also  an  order  confirming  the  sale  thereof,  reported 
by  the  administrator  to  have  been  made,  and  a  deed  exe- 
cuted by  the  said  administrator  upon  such  sale  to  certain 
parties,  and  plaintiff  had  admitted  that  defendant  had  ac- 
quired aU  the  right  in  the  property  which  said  parties 
received  under  said  administrator's  said  deed.'  The  several 
orders  appeared  to  have  been  regularly  made  and  recited  all 
the  jurisdictional  facts  necessary  to  authorize  the  said  coun- 
ty court  to  grant  such  orders,  and  the  said  deed  of  the  ad- 
ministrator was  regular  upon  its  face,  and  appeared  to  have 
been  executed  in  accordance  with  said  orders,  and  the  pro- 
ceedings thereupon  had.  Plaintiffs  counsel  contends,  how- 
ever, that  neither  of  said  orders,  nor  the  administrator's 
deed,  should  be  admitted  in  evidence  without  first  proving 
the  necessary  facts  auth'orizing  county  courts  to  make 
such  orders  in  like  cases.  This  presents  the  main  question 
in  the  case.  That  is,  whether  county  courts  of  the  state  of 
Oregon,  in  probate  proceedings,  are  to  be  regarded  as  courts 
of  inferior  or  superior  jurisdiction.  If  those  courts,  in  the 
exercise  of  probate  jurisdiction,  are  to  be  regarded  as  courts 
of  special  and  limited  jurisdiction,  then  the  position  of 
plaintiff's  counsel  is  correct.  But,  on  the  contrary,  if  they 
are  courts  of  general  jurisdiction  in  such  cases,  their  juris- 
diction to  make  orders  of  that  character  will  be  presumed 
without  any  proof  of  the  particular  facts  necessary  to  confer 
jurisdiction.  These  various  orders  of  the  county  court  for 
Benton  County  were  judicial  records.  (See  sec.  719,  Civil 
Code,  Stat.  p.  328.)      **The  jurisdiction  sufficient  to  sus- 
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toin  a  record  is  jnrisdiction  over  the  cause,  over  the  parties 
and  oyer  the  thing,  when  a  specific  thing  is  the  subject  of 
the  determination."      (See  Stat.  p.  330,  sec.  732.)     The 
jurisdiction  of  county  courts,  in  probate  matters,  is  derived 
from  the  constitution  of  the  -state  of  Oregon.     (See  sec.  12, 
art.    VJUL,   Const.  Stat.    p.  114.)      And  this  jurisdiction, 
among  other  things,  is  to  order  the  sale  and  disposal  of  the 
real  and  personal  property  of  deceased  persons,  and  is  made 
exclusive.    (See  Stat.  p.  365,  sec.  869.)    Section  731  of  tiie 
civil  code  provides  how  any  judicial  record  may  be  im- 
peached, and  the  presumption  arising  therefrom  overcome, 
by  evidence  of  a  want  of  jurisdiction.    These  orders  were 
necessarily  judicial  records,  in  every  sense  of  the  term;  they 
were  the  record  of  the  proceedings  in  a  court  of  justice, 
being  a  court  of  record,  having  general  jurisdiction.    (See 
sec.  1,  art.  YII,  Const.,  which  is  as  foUows:   The  judicial 
power  of  the  state  shall  be  vested  in  a  supreme  court,  cir- 
cuit court,  and  county  court,  which  shall  be  courts  of  record, 
having  general  jurisdidiony  to  be  defined,  limited  and  regu- 
lated by  law,  in  accordance  with  this  constitution.    Justices 
of  the  peace  may  also  be  invested  with  limited  judicial  powen^ 
and  municipal  courts  may  be  created  to  administer  the  i^n- 
lations  of  incorporated  towns  and  cities.)    This  was  a  part 
of  the  judicial  power  of  the  state.    There  is  no  very  satis- 
factory test  to  distinguish  between  superior  and  inferior 
courts.     The  supreme  court,  in  the  case  of  Grignom'  lessee, 
V.  Astor  (2  How.  U.  S.  Bep.  p.  341,  a  case  similar  to  this), 
said  that  ''the  true  line  of  distinction  between  courts  of 
general  jurisdiction  and  courts  of  special  and  limited  joris- 
diction  is  this:  'A  court  which  is  competent  by  its  constitu- 
tion to  decide  on  its  own  jurisdiction,  and  to  exercise  it  to 
a  final  judgment,  without  setting  forth  in  their  proceedings 
the  facts  and  evidence  on  which  it  is  rendered,  whose  record 
is  absolute  verity,  not  to  be  impugned  by  averment  or  proof 
to  the  contrary,  is  of  the  former  description;  but  a  court 
which  is  so  constituted  that  its  judgment  can  be  looked 
through  for  the  facts  and  evidence  necessary  to  sustain  it, 
whose  decision  is  not  evidence  of  itself  to  show  jurisdiction, 
is  of  the  latter  description.' "    But  the  difficulty  is  to  ascer- 
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taiB  when  a  particular  court  is  competent  to  decide  on  its 
jurisdiction.  The  rule  which  classifies  the  two  kinds  of 
jurisdiction  cannot  be  a  mere  arbitrary  direction. 

The  court,  however,  in  the  last  case  referred  to,  did  say 
that  all  courts  of  record  which  have  an  original  general  juris- 
diction over  any  particular  subject  are  not  courts  of  special 
or  limited  jurisdiction.  In  the  case  of  Kemp,  lessee,  t.  Ken- 
nedy (5  Oranch  U.  8.  Bep.  p.  173),  the  question  arose  as 
to  whether  the  court  of  common  pleas  of  the  state  of  New 
Jersey  was  a  superior  court  of  general  jurisdiction,  or  a 
court  of  special  and  limited  jurisdiction.  That  was  an  ac- 
tion of  ejectment  for  the  recovery  of  certain  real  property, 
which  had  been  adjudged  by  the  common  pleas  court  to 
have  been  forfeited  by  one  Kemp,  for  treason  against  the 
laws  of  that  state.  Chief  Justice  Marshall,  in  delivering 
the  opinion  of  the  cotirt,  says: 

''In    considering   this   question,   the    constitution  and 
powers  of  the  court,  in  which  the  judgment  referring  to  the 
judgment  of  forfeiture  was  rendered,  must  be  inspected. 
It  is  understood  to  be  a  court  of  record,  possessing,  in  civil 
oases,  a  general  jurisdiction  to  any  amount,  with  the  excep- 
tion of  suits  for  real  property.    *    *    *    *    In  treason  the 
jurisdiction  was  over  all  who  could  commit  the  offense. 
*    *    *    *    *    In  respect  to  treason,  then,  it  is  a  court  of 
general  jurisdiction,  so  far  as  respects  the  property  of  the 
accused."    And  the  court  held  that  while  the  judgment  of 
forfeiture  was  erroneous,  yet  it  was  not  void;  that  it  had  the 
effect  to  divest  Kemp  of  the  title  to  his  property.     Some  of 
the  New  York  courts,  in  determining  this  question,  say  that 
''to  constitute  a  court  a  superior  court,  as  to  any  class  of 
actions,  within  the  rule  that  the  jurisdiction  of  a  superior 
court  may  be  presumed,  its  jurisdiction  c^  such  actions  must 
be  unconditional;  so  that  the  only  thing  essential  to  enable 
the  court  to  take  cognizance  of  them  is  the  acquisition  of 
jurisdiction  of  the  person  of  the  parties.     (See  Abbot  N.  T. 
Digest,  vol.  2,  sec.  8,  p.  261.) 

I  think  the  rule  above  stated  goes  too  far,  as  under  that 
test  it  would  be  difficult  to  see  how  the  circuit  courts  of  the 
United  States  could  be  regarded  as  superior  courts  in  the 


384  KussELL  V.  Lewis. 

exercise  of  civil  jurisdiction,  as  their  jurisdiction  in  civil 
cases  is  not  unconditional,  but  depends  upon  special  circum- 
stances, such  as  the  controversy  being  between  citizens  of 
different  states,  and  yet  they  are  admitted  to  stand  on  the 
same  footing  with  courts  of  general  jurisdiction.  (See 
Buchanan  v.  Cowdl,  1  N.  T.  Rep.  p.  507.) 

It  appears  to  me  that  a  court  of  record,  vested  generally 
by  the  constitution  with  any  particular  part  of  the  judicial 
powet  of  the  state,  in  the  exercise  of  that  jurisdiction  must, 
in  the  technical  sense  of  the  word,  be  considered  a  court  of 
superior  jurisdiction.  And  I  do  not  see  how,  under  a  cor- 
rect construction  of  the  several  provisions  of  the  constitu- 
tion and  statutes  before  mentioned,  they  could  be  regarded 
otherwise.  In  that  view  of  the  case  the  authority  to  hear 
and  determine  the  matter  of  the  sale  of  properiy  in  question 
must  be  presumed,  and  that  presumption  can  only  be  over- 
come by  evidence  of  a  want  of  jurisdiction  in  the  court  to 
determine  that  matter.  I  do  not  question  the  right  to  im- 
peach the  adjudication.  No  court  can  render  a  binding  or 
valid  judgment  without  first  having  jurisdiction  over  the 
subject  matter;  and,  second,  acquiring  jurisdiction  over  the 
party  to  be  effected,  and  as  to  whether  a  court  had  jurisdic- 
tion when  it  has  assumed  to  decide  is  always  a  pertinent 
subject  of  inquiry,  either  in  direct  or  collateral  proceedings. 
(See  the  Cliemung  Canal  Bank  v.  Judson,  8  N.  Y.  Eep. 
court  of  appeals,  p.  254;  Dobson  v.  Pearce,  11  Id.  164,  per 
W.  F.  AUen,  J.)  This  right,  however,  to  inquire  into  the 
jurisdiction  of  a  court  does  not,  at  least  in  the  deter- 
mining upon  the  validity  of  proceedings  in  our  own  courts 
in  collateral  actions,  include  the  right  to  controvert  the 
return  of  an  ofiScer,  showing  that  service  of  process  has  been 
regularly  made.  The  law,  for  certain  reasons,  founded  on 
public  policy,  makes  such  returns  in  collateral  proceedings 
conclusive,  but  this  does  not  deny  or  affect  the  right  to  dis- 
prove the  bare  presumption  of  jurisdiction,  nor  preclude  a 
party  from  controverting  a  mere  recital  in  the  record.  (See 
4  Conn.  p.  280;  5  Wend.'  148.) 

In  the  case  under  consideration,  it  has  not  been  shown 
that  the  county  court  for  Benton  county  did  not  acquire 
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jurisdiction  of  the  probate  proceedings.  It  was  necessary, 
of  course,  that  the  court  first  acquire  jurisdiction  in  order 
to  make  a  judicial  record  of  any  validity.  But  as  jurisdic- 
tion in  this  case  is  presumed  in  favor  of  the  record;  the 
burden  of  proof  that  it  did  not  acquire  jurisdiction  was 
with  the  plaintiflF.  The  plaintiffs  counsel  also  insists  that 
the  order  of  sale  was  irregular  and  void,  for  the  reason  that 
it  was  made  on  the  fourth  day  of  April,  1864,  when  the 
order  to  show  cause  why  the  sale  should  not  be  decreed  was 
not  returnable  imtil  the  next  day — the  fifth  day  of  April, 
1864.  I  do  not  propose  to  decide  what  would  be  the  effect 
of  such  an  irregularity,  if  such  were  the  fact;  but  I  am  not 
satisfied  that  such  is  the  case.  The  order  of  sale  recites  as 
follows:  "That  legal  notice  has  been  given,  notifying  all 
persons  to  appear  upon  this  day,"  which  refers  to  the  day 
on  which  it  was  granted,  as  there  is  no  doubt  but  that  the 
order  to  show  cause  was  returnable*  on  that  day.  It  would 
be  inferred,  however,  from  the  caption  of  the  order  of  sale, 
that  it  was  granted  on  the  fourth  day  of  April.  I  cannot 
believe  that  the  county  court  would  grant  an  order  requir- 
ing persons  interested  to  show  cause,  on  the  fifth  day  of 
April,  why  the  property  should  not  be  sold,  and  then  decree 
the  sale  on  the  fourth  day  of  April.  If  the  evidence  fully 
established  the  fact,  I  would  have  no  other  alternative;  but 
from  all  I  can  see  I  am  inclined  to  believe  there  has  been  a 
mistake  in  making  up  the  record,  that  the  order  of  sale  was 
not  granted  on  the  day  the  caption  would  indicate.  Mis- 
takes of  that  character  will  be  presumed  rather  than  to  sup- 
pose a  court  would  commit  such  an  apparent  blunder.  (Bee 
Moore  v.  Tracyy  7  Wend.  p.  231.)  The  heading  or  the  order 
is  as  follows:  **At  a  term  of  the  court  began  and  held  on 
the  first  Monday,  the  fourth  day  of  April,"  &c.  Then  fol- 
lows the  proceedings.  I  do  not  think  it  a  necessary  infer- 
ence from  that  fact,  that  the  order  was  granted  on  the  first 
day  of  the  term.  It  might  have  been  granted  on  a  subse- 
quent day  in  the  term,  and  I  presume  it  was  in  fact  granted 
upon  the  fifth  instead  of  the  fourth  day  of  April. 

Judgment  for  defendant,  with  costs  and  disbursements. 
26 
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t  SI  CiiiCTiT  Court  fob  Multxoilvh  Countt,  Februabt  Tebm,  1872. 

A.  P.  AXKENY  et  al.  v.  ^ITLTNOMAH  COUNTY. 

A  NOTK  payable  at  a  RX>^^ciflfcd  place  in  this  state  is  an  **  indebtedness  vithin 
this  fititfr,'*  within  the  meaning  of  the  revenne  law,  notwithstanding  the 
owner  of  the  note  may  be  a  non-resident  and  absent. 

This  case  comes  before  the  court  upon  a  wi-it  of  reriew, 
directed  to  the  county  court,  sitting  as  a  court  for  the  trans- 
action of  county  business.  The  parties  submitted  an  agreed 
statement  of  facts  to  the  following  effect; 

The  petitioners  were  assessed  in  1871  for  certain  lots  of 
land  owned  by  them,  valued  at  S64,000.  At  the  time  of  the 
assessment  the  petitioners  were  indebted  in  the  sum  of 
$10,000  upon  a  promissory  note,  secured  by  a  mortgage  on 
a  portion  of  the  said  land,  valued  at  S24,000.  The  note 
was  made  payable  to  A.  B.  Eddy,  at  the  bank  of  British 
Columbia,  in  Portland,  Oregon;  and  the  said  Eddy  was  not 
in  Oregon  nor  a  resident  of  the  state. 

Both  the  assessor  and  the  county  court  refused  io  deduct 
the  indebtedness  secured  by  the  note  and  mortgage  from 
the  valuation  of  the  petitioners'  property. 

Shaliuck  &  KilUn,  for  the  petitioners. 

A,  C.  Gibbs,  district  attorney. 

Upton,  J.  The  statute  (Gen.  L.  p.  628.  sec.  1,  amended 
in  1865)  provides  that  the  assessor  shall  "deduct  the 
amount  of  indebtedness  within  this  state  of  any  person 
assessed." 

The  case  presents  the  question  whether  the  amount  spe- 
cified in  a  note,  which  is  payable  at  a  particular  place  in 
this  state,  should  be  deducted,  notw^ithstanding  the  owner 
of  the  note  may  be  absent  from  and  a  non-resident  of  the 
state. 

In  Johmon  v.  Oregon  City  (2  Oregon,  327)  it  was  held  in 
this  court  and  on  appeal,  that  the  place  where  a  promissory 
note  is  taxable,  depends  on  the  residence  or  location  of  the 
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owner  of  the  note,  and  not  upon  the  place  where  the  paper, 
which  is  the  evidence  of  the  indebtedness,  may  be  tempo- 
rarily deposited. 

The  district  attorney  claims  that,  npon  the  principles  there 
laid  down,  the  indebtedness  under  consideration  follows  the 
person  of  Mr.  Eddy,  the  owner  of  the  note. 

The  counsel  for  iiie  petitioners  claim  that,  by  stipulating 
in  the  note  for  a  particular  place  of  payment,  the  parties 
have  limited  the  character  of  the  contract  in  this  particular, 
and  that  this  note  does  not  evidence  an  indebtedness  which 
the  owner  of  the  demand  can  carry  out  of  the  state  at  his 
will. 

It  is  certain  that  the  words  fixing  a  place  of  payment  do 
affect  the  nature  of  the  contract  in  some  respects.  They 
limit  the  rights  and  liabilities  of  the  parties  in  several  par- 
ticulars, and  the  place  of  payment  is  a  material  part  of  the 
contract.  {Bowen  v.  Newell,  13  N.  Y.  290;  Ttvy  City  Bank 
V.  Lauman,  19  N.  Y.  477;  ieev.  Sdleck,  33  N.  Y.  615.) 

If  the  case  turned  upon  the  same  point  that  was  before 
the  court  in  Johfl^on  v.  Oregon  City,  the  decision  there  made 
would  settle  the  question  in  favor  of  the  county;  but  the 
statute  should  not  receive  the  same  construction  it  would 
have  borne  if  the  legislature,  in  defining  the  exemption,  had 
used  the  words,  "  the  amount  of  indebtedness  iliatis  taxable 
in  this  state."  It  is  not  in  the  power  of  the  holder  of  the 
note  to  change  the  place  of  payment;  the  petitioners  have 
by  their  contract  reserved  the  right  to  transact  the  business 
in  this  state,  and  to  prevent  a  cause  of  action  from  arising 
upon  this  note  in  any  other  state.  If  the  terms  of  the  con- 
tract are  carried  out,  the  moiiey  that  is  payable  will  be  in 
this  state  after  it  has  left  the  hands  of  the  makers  of  the 
note,  and  will  be  subject  to  the  payment  of  any  taxes  the 
state  may  impose  upon  it. 

I  think  by  thie  terms  of  the  statute  the  amount  of  the  note 
should  be  deducted  from  the  petitioners'  assessment;  and  a 
judgment  will  be  entered  to  that  effect. 
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ClBCLIT   COUBT  FOB   MuLTNOMAH   CoUNTY,    FeBBUABY    TeBM,     1872. 

A.  P.  ANKENY  v,  MULTNOMAH  COUNTY. 

An  ordinary  promissory  note,  the  owner  of  which  is  absent  from  this  8tat«, 
is  not  an  "indebtedness  to  this  state/'  which  can  be  deducted  from  the 
debtor's  assessment. 

Upton,  J.  This  case  presents  facts  similar  to  those  of 
the  case  of  A.  P,  Ankeny  et  al,  v.  MnUnomah  County,  except 
'  that  the  note  in  this  case  was  given  by  the  petitioner  io 
Jemima  Wheeler,  who  is  absent  from  the  state,  for  $16,000, 
and  it  does  not  appear  that  any  particular  place  of  payment 
is  designated  in  the  note.  The  agreed  case  contains  the 
statement  that  the  note  "  was  or  is  payable  in  Portland," 
and  shows  that  the  money  was  used  in  making  improremente 
on  the  property  which  is  assessed  to  the  petitioner. 

The  fact  that  the  money  went  into  improvements  and  was 
thus  taxed,  is  not  a  matter  which  the  statute  authorizes  the 
court  to  consider;  and  the  statement  in  the  alternative,  that 
the  note  was  or  is*  payable  in  Portland,  does  not  justify  the 
conclusion  that  payment  could  not  be  enforced  at  any  other 
place;  t)ut  it  must  be  treated  as  an  ordinary  promissoiy 
note;  and  according  to  the  decision  in  Johnson  v.  Oregon 
City,  its  situs  is  with  its  owner.  When  Mrs.  Wheeler  left 
the  state,  she  carried  with  her  the  property  in  the  note, 
and  the  right  to  bring  an  action  upon  it  in  any  other  country 
in  which  the  maker  or  his  property  may  be  found.  As  the 
property  in  the  note  was  no  longer  in  this  state  after  she 
departed,  and  the  petitioner  retained  no  right  to  satisfy  it 
in  this  state,  I  think  it  cannot  be  treated  as  a  deduction 
authorized  by  the  statute,  and  that  the  proceeding  of  the 
county  court  should  be  affirmed. 
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CiRCurr  Court  for  Multnomah  County,  February  Term,  1872. 

MRS.  N.  J.  GASTON  et  aL  v.  M.  L.  McLERAN  el  al. 

An  answer  setting  np  nsnry,  mast  aver  clearly  every  particular  necessary  to 
establish  the  usury  charged,  and  must  distinctly  negative  every  suppos- 
able  fact  which,  if  true,  would  render  the  transaction  innocent  or  lawful. 

It  seems  more  consonant  with  rules  of  construction,  to  hold  a  stipulation  for 
reasonable  attorney's  fees,  in  case  of  suit,  to  refer  to  the  fees  given  by 
statute,  than  to  hold  that  the  parties  have  by  such  stipulation  rendered 
a  contract  usurious,  which  would  otherwise  have  been  innocent. 

Tms  is  a  suit  to  foreclose  a  mortgage  executed  by  the  de- 
fendants in  favor  of  the  plaintiff,  Mrs.  N.  J.  Gaston,  to 
secure  a  promissory  note,  in  form  as  follows : 

"$2,000  Portland,  Oregon,  December  14,  1870. 

"Twelve  months  after  date,  without  grace,  we  jointly  and 
severally  promise  to  pay  to  the  order  of  Mrs.  N.  J.  Gaston, 
at  the  iPirst  National  Bank  of  Portland,  Two  Thousand 
Dollars,  for  value  received,  with  interest  from  date  thereof 
until  paid,  at  one  per  cent,  per  month,  principal  and  in- 
terest both  payable  in  United  States  gold  com;  interest 
payable  quarter-annually,  and  in  case  suit  is  instituted  to 
collect  the  note  or  any  portion  thereof,  we  promise  to  pay 
such  additional  sum  as  tne  court  may  adjudge  reasonable, 
as  attorney's  fees  in  said  suit.     Due,  Dec.  14,  1871. 

"M.  L.  McLeran, 
**E.  S.  McLeran, 
"F.  W.  McLeran." 

The  plaintiff  alleges  that  $100.00  is  a  reasonable  attor- 
ney's fee  in  the  suit.  The  first  defense  set  up  in  the  answer 
is  in  the  following  words:  ** Defendants  answering  the 
complaint  of  the  plaintiff  in  the  above  entitled  suit,  admit 
that  the  defendants,  M.  L.  McLeran,  B.  S.  McLeran,  and 
F.  W.  McLeran,  executed  the  note  set  forth  in  said  com- 
plaint, but  defendants  deny  th^t  any  of  them  received  the 
sum  of  $2,000  as  the  consideration  of  the  said  note,  or  any 
other  or  greater  sum  than  $1,960,  and  that  said  note  was 
and  is  usurious." 

The  anstver  "for  a  further  and  separate  defense,"  states 
the  note  was  given  in  pursuance  to  a  mutual  agreement, 
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that  the  defendants  should  pay,  "  upon  the  full  face  of  said 
note,  more  than  legal  interest,  and  a  greater  rate  of  interest 
than  allowed  by  law,  to  wit:  "interest  at  the  rate  of  one  per 
cent,  per  month,  and  such  further  sum  as  the  court  might 
adjudge  reasonable  as  attorney's  fees,  in  case  suit  should 
be  instituted  to  collect  said  note,  or  any  portion  thereof, 
which  sum  is  claimed  by  the  plaintiffs  in  this  suit  to  be  one 
hundred  dollars,  and  said  note  is  usurious."  2he  answer 
denies  that  1100  is  a  reasonable  attorney's  fee,  and  alleges 
that  150  is  a  reasonable  attorney's  fee  in  this  suit.  It  also 
denies  that  the  plaintiffs  are  entitled  to  recoyer  said  sum  of 
$100,  or  any  sum  from  the  defendants,  or  any  of  them  as 
attorney's  fees,  and  denies  that  the  defendants  jointly  or 
otherwise  owe  the  plaintiffs  any  sum  except  $1,960  and  in- 
terest since  the  fourteenth  day  of  September,  1871,  at  one 
per  cent,  per  month.  And  the  defendants  pray  that  judg- 
ment for  $1,960  be  rendered  against  them  in  favor  of  the 
State  of  Oregon,  for  the  use  of  the  Common  School  Fund. 
The  plaintiffs  •*  demur  specially  to  the  first  paragraph  of 
said  answer,  and  they  also  demur  specially  to  the  second 
paragraph  thereof"  (containing  the  said  further  and  separate 
defense),  and  for  cause  say,  '*that  neither  of  said  para- 
graphs state  facts  sufficient  to  constitute  a  defense." 

Shatiuck  dc  Killin,  for  the  plaintiffs. 

Mitchell  &  Dolph,  for  the  defendants. 

Upton,  J.,  delivered  the  following  opinion:  The  defease 
set  up  in  the  first  paragraph  of  the  answer  is  insufficient. 
The  declarations  of  the  defendants  as  to  what  they  admit, 
can  be  of  no  consequence;  as  a  matter  of  law  they  admit 
whatever  material  allegation  of  the  complaint  they  do  not 
directly  deny.  What  is  said  on  the  subject  of  admissions 
being  disregarded;  there  remains  the  words,  "defendants 
deny  that  they  received  the  sum  of  $2,000,  as  the  consider- 
ation of  said  note,  or  any  other  greater  sum  than  $1,960,  and 
that  said  note  was  and  is  usurious."  If  we  supply  words 
and  treat  the  last  cause,  not  as  a  denial,  but  as  an  allegation 
that  the  note  is  usurious,  the  allegation  will  not  be  the 
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statement  of  facts  constituting  a  defense,  and  will  not  of 
itself  be  sufficient.  (Gould  y.  Horner,  12  Barb.  601.)  This 
clause,  declaring  that  the  note  is  usurious,  neither  adds  to 
nor  modifies  the  preceding  denial,  nor  does  the  denial  add 
to  the  clause.  The  law  intends  that  the  pleader  snould  state 
only  material  facts,  and  it  adds  nothing  to  this  defense 
to  set  forth  the  conclusion  that  the  note  is  usurious. 
The  negation  contained  in  the  first  defense  is  simply  a 
denial  that  the  consideration  for  the  note  was  any  other  or 
greater  sum  than  11,960.  The  only  allegation  of  the  com- 
plaint in  regard  to  the  consideration  being  that  the  note  was 
"for  yalue  received,"  this  denial  does  not  meet  or  traverse 
any  allegation  of  the  complaint,  and  it  does  not  appear  from 
the  complaint  and  this  branch  of  the  answer,  taken  together, 
that  the  note  was  for  money  loaned. 

An  answer  of  usury  must  aver  clearly  every  particular 
necessary  to  establish  the  usury  charged,  and  must  dis- 
tinctly negative  every  supposable  fact  which,  if  true,  would 
render  the  transaction  innocent  or  lawful.  (Banks  v.  Van 
Antwerpy   15  How.  Pr.  29;  Watson  v.  Bailey,  2  Duer.  509.) 

As  to  the  second  defense  demurred  to,  that  is,  what  is 
called  a  further  and  separate  defense,  I  think  it  does  not  set 
up  any  new  matter,  or  deny  anything  alleged  in  the 
complaint. 

The  complaint  shows  that  it  was  the  agreement  of  the 
parties  that  the  defendant  should  pay  the  full  face  of  the 
note,  and  interest  at  the  rate  of  one  per  cent,  per  month, 
and  such  additional  sum  as  the  court  may  adjudge  reason- 
able as  attorney's  fees,  in  case  of  suit  instituted;  and  it 
shows  that  such  sum,  or  reasonable  value,  is  claimed  by  the 
plaintiff  to  be  $100.  The  defendant  repeats  these  facts, 
and  adds  the  allegation:  **  And  said  note  is  usurious." 

This  last  allegation,  we  have  just  seen,  is  insufficient;  it 
is  not  the  statement  of  a  fact,  and  the  pleader  has  not  added 
anything  to  his  defense  by  reiterating  the  facts  already  set 
forth  in  the  complaint,  before  stating  the  conclusion,  that 
the  note  is  usurious. 

If  such  an  answer  i;aises  any  question,  it  is  a  question  of 
law,  such  as  might  be  raised  by  demurrer;  it  presents  no 
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issue  of  fact,  and  it  is  uimecessaiy  to  saj  that  a  party  cannot, 
at  the  same  time,  both  answer  and  demur  to  the  same  matter. 

m 

If  there  were  no  other  objection  to  this  defense,  it  wonld 
be  fatally  defective  because  of  its  failure,  either  to  meet 
and  deny^acts  set  up  in  the  complaint,  or  to  set  up  new 
matter  constituting  a  defense. 

In  addition  to  the  objections  made  to  the  form  of  the 
pleading,    there   was    on    the  argument  much  discussion 
of  the  question,    whether    or    not,    inserting  such  a  pro- 
vision in  relation  to  attorney's  fees  as  is  contained  in  this 
note  will  have  the  effect  to  render  a  contract  usurious, 
where  the  note,  as  in  this  case,  expressly  provides  for  as 
great  interest  as  the  law  will  permit.     I  am  not  called  upon 
by  any  question  raised  in  this  case  to  express  an  opinion  on 
the  effect  of  a  stipulation  in  a  promissory  note,  to  pay  a 
certain  sum  of  money  by  way  of  indemnity,  or  of  attorney's 
fees,   in  case  of  an  action  or  suit.     The  practice  of  this 
court  has  been  to  give  force  to  such  stipulation,  but  I  am 
not  aware  that  an  objection  to  that  course  has  ever  presented 
a  contested  case.     In  this  case  the  parties  have  not  stipulated 
for  a  definite  sum,  but  for  such  sum  as  the  court  may 
adjudge  reasonable.     This  form  of  the  stipulation  presents 
two  other  considerations,    either  of  which,  when  properly 
presented  may  become  decisive  of   the  sufiiciency  of  the 
matter  attempted  to  be  set  up  by  the  answer. 

1st.  Would  a  court  adjudge  any  sum  reasonable,  if  its 
enforcement  would  be  unlawful,  or  if  such  adjudication 
would  render  the  whole  contract  usurious  ?~ 

2d.  If  the  court  is  called  upon  to  adjudge  what  sum  it  is 
reasonable  for  the  prevailing  party  to  recover  as  attorney's 
fees,  could  the  court,  as  a  matter  of  law,  adjudge  any  other 
sum  than  is  provided  by  the  code  ? 

Section  538  of  the  code  provides  that  **  there  may  be 
allowed  to  the  prevailing  party,  in  the  judgment  or  decree, 
certain  sums  by  way  of  indemniiy  for  his  attorney  fees  in 
maintaining  the  actions  or  defenses  thereto,  which  allow- 
ances are  termed  costs. "  And  section  542  specifies  definitely 
the  amounts  that  shall  be  thus  allowed. 

It  seems  to  me  far  more  consistent  with  rules  of  con- 
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struction,  to  hold  a  stipulation  in  a  note,  for  the  recovery 
of  such  sum  as  the  court  may  adjudge  reasonable  as  attor- 
ney's fees,  to  be  merely  giving  expression  in  words  to  that 
which  would  have  been  implied  by  the  law  without  any  ex- 
press promise,  than  to  hold  that,  by  inserting  such  words  in 
the  contract,  the  parties  have  rendered  the  whole  contract 
usurious  and  unlawful. 

It  can  hardly  be  supposed  that  the  parties  intended  that 
the  amount  should  be  ascertained  by  the  trial  of  an  issue  of 
fact,  since  in  ordinary  cases  of  non-payment  when  there  is 
no  defense  on  the  merits  to  the  principal  cause  of  suit,  and 
no  occasion  for  an  answer  except  in  relation  to  the  amount 
of  the  fee,  stipulating  for  such  a  mode  of  ascertaining  the 
amount  would  necessitate  the  taking  of  testimony,  and 
would  greatly  add  to  the  expense  and  delay,  without  any 
corresponding  advantage. 

Whatever  construction  may  be  hereafter  given  to  the 
stipulation  in  regard  TO  attorney's  fees,  the  defenses  specified 
in  the  demurrer  are  insufficient  and  the  demurrer  must  be 
sustained. 


No  application  was  made  for  leave  to  aiAend,  and  judg- 
ment was  rendered  for  the  plaintiff  for  the  $2,000  and  in- 
terest, and  for  $50  on  account  of  attorney's  fee,  in  accord- 
ance with  the  admission  contained  in  the  answer. 

The  defendant  moved  for  a  neio  trial,  assigning  as  error 
the  allowing  of  an  attorney's  fee  greater  than  that  prescrib- 
ed by  section  542  of  the  code. 

The  motion  was  overruled. 
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CmCUIT   COUET   FOR  MuLTNOMAH    C0U>'TY,    FeBRUABY   TebM,  1872.  " 

E]^IERANCE  GROSLOUIS  v.  S.  ISORTHCn. 

Donation  Law. — Judicial  Sale. — A  claimant  under  the  donation  law,  mar, 
before  patent  issues,  obtain  such  afi  interest  in  the  land  as  will  be  sub- 
ject to  judicial  sale.  - 

Stipulation. — In  construing  a  stipulation  filed  in  the  cause,  the  intention  of 
the  parties  is  to  be  determined  from  the  language  used  in  the  written 
stipulation.  A  stipulation  that  the  party  was  divorced  in  a  designated 
suit  is,  in  effect,  an  admission  that  the  court  had  jurisdiction  to  grant 
the  divorce.  ^ 

DivoECE. — PowEB  OP  THE  CouBT. — Whether,  under  the  act  of  1854  con- 
cerning divorce,  the  court  had  power  to  transfer,  in  fee,  the  lands  of  a 
party  to  the  children.     Query? 

Idem. — Pleadings. — In  a  divorce  suit  where  the  pleadings  make  no  reference 
to  the  propeiiy,  the  court  cannot  render  a  valid  decree  transferring  from 
the  wife  to  the  children  of  the  parties  an  estate  in  fee  simple  in  a  par- 
ticular parcel  of  land.  ^ 

Peesumption  of  JuBisDicnoN. — Every  reasonaoie  intendment  will  be  in- 
voked in  support  of  the  judgment  or  decree  of  a  court  of  general 
jurisdiction. 

Incidental  Poweb. — Pleading. — Special  disposition  of  the  real  estate  of 
the  parties,  although  incidental  to  the  subject  of  the  divorce,  is  within 
the  provisions  of  the  code  requiring  the  complaint  to  state  facts. 

Pleading. — Decbee,  when  Void. — After  a  decree  has  become  final,  any 
colorable  statement  of  facts  is  sufficient  to  prevent  the  decree  from  being 
Held  void,  but  there  must  be  some  statements  sufficiently  general  to  com- 
prehend the  requisite  facts  by  fair  intendment.  If  there  is  nothing  in 
the  facts  stated  in  the  pleadings  that  would,  if  denied,  render  proofs 
necessflty,  no  intendment  in  favor  of  the  decision  will  arise  to  aid  or 
supply  an  omission  of  essential  facts. 

This  is  an  action  of  ejectment  for  the  north  half  of  a  par- 
cel of  land  known  as  the  Petit  land  claim.  The  plaintiff 
was  formerly  the  wife  of  Hubert  Petit,  but  he  obtained  a 
decree  of  divorce  against  her  in  a  suit  commenced  in  1857. 
Prior  to  that  time  Hubert  Petit  and  his  said  wife  were  set- 
tled upon  said  land  claim,  and  in  1871  a  patent  was  issued 
in  pursuance  of  their  settlement  and  claim,  granting  to  the 
said  Hubert  Petit  the  south  half  of  said  land  claim,  "and 
unto  his  wife,  the  said  Emerance  Petit,  an  i  to  her  heirs,  the 
north  half."    The  plaintiff  claims  title  under  this  patent. 

The  defendant,  to  establish  title  in  himself,  claims  that 
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by  tlie  decree  in  the  suit  for  divorce,  the  title  to  the  north 
half  of  the  tract  was  vested  in  two  minor  children  of  the 
said  Hubert  and  of  this  plaintiff,  and  that  afterwards  a 
guardian  was  appointed  by  the  probate  court,  and  the 
premises  sold  at  a  guardian's  sale  to  the  defendant. 
•  By  a  stipulation  on  file  the  following  facts  are  admitted : 

Prior  to  September,  1857,  ,the  plaintiff  was  the  wife  of 
Hubert  Petit,  and  she  is  now  the  wife  of  Peter  Groslouis. 
In  September,  1857,  said  Hubert  and  this  plaintiff  were 
divorced  by  a  decree,  of  which  exhibit  "S"  is  a  copy. 
They  then  had  two  children,  named  Adelaide  and  Josephine 
Petit,  and  were  owners  of  the  said  land  claim.  It  was  also 
expressed  in  the  stipulation  that  the  "plaintiff  does  not 
waive  any  objections  she  may  hav6  or  desire  to  make  to  the 
validity,  legality  or  sufficiency  of  any  of  the  records  pro- 
duced by  the  defendant." 

.  A  jury  trial  was  waived.  The  plaintiff  introduced  the 
patent  and  rested  her  case.  The  defendant  offered  exhibit 
"S,"  which  was  objected  to  by  the  plaintiff.  It  consists  of 
a  copy  of  a  complaint  and  decretal  entry  in  the  case  of  Petit 
V.  Petit.  In  the  complaint  Hubert  Petit  alleges  facts,  suffi- 
cient, if  true,  to  constitute  a  cause  of  divorce  against  this 
plaintiff,  but  the  complaint  contains  no  allegations  concern- 
ing land,  nor  any  reference  to  property.     It  is  entitled : 

*'In  the  district  court  of  the  first  judicial  district  of  Ore- 
gon Territory,  Marion  County,  September  term,  1857."  The 
decretal  entry  is  as  follows: 

^'Hubert  Petit  vs.  Emerance  Petit,  divorce — September  29, 
1859. 

**Now  on  this  day  it  appearing  that  a  decree  had  hereto- 
fore been  rendered  in  this  cause  at  the  September  term 
thereof,  1857,  and  that  said  decree  had  not  been  entered, 
and  it  further  appearing  that  defendant  had  been  served  by 
publication  as  required  by  law — it  is  ordered  that  said  de- 
cree be  entered  nunc  pro  tunc.  It  is  therefore  ordered  that 
the  bonds  of  matrimony  heretofore  existing  between  the 
parties  be  dissolved,  and  that  said  Hubert  have  the  exclu- 
sive custody  of  the  two  children,  the  fruit  of  said  marriage, 
namely:  Adelaide  and  Josephine,  and  that  the  north  half  of 
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the  land  claim  of  said  parties,  being  the  part  of  said  chtim 
set  apart  to  said  defendant  by  the  snrvejor-generaJ,  be  de- 
creed to  and  the  right  and  title  thereof  be  vested  in  the  said 
children,  and  plaintiff  pay  costs." 

The  defendant  also  offered  copies  of  the  records  and  files, 
showing  all  the  proceedings  in  the  county  court  under  which 
the  land  was  sold,  from  the  petition  for  the  appointment  of 
a  guardian  for  the  minor  children  ab;>ve  named  filed  Maj  8, 
1869,  to  the  deed  of  the  guardian,  dated  Aug.  26, 1869,  in- 
clusive. The  plaintiff  objected  to  this  evidence  upon  various 
grounds,  and  the  decision  of  the  points  as  to  the  admissihili^ 
of  the  testimony  was  reserved, 

Sullivan  <&  Thompson  and  B.  Williams,  for  the  plaintiff. 

The  legal  title  did  not  pass  from  the  government  until  the 
actual  issuing  of  the  patent.  (Donation  law  sec.  8,  13;  Pet. 
499.) 

Nothing  less  than  a  deed  of  the  donee,  containing  cov- 
enants, is  a  good  defense  in  ejectment  f^aiust  her  patent. 
(3  How.  627;  3  John.  Ch.  148.) 

The  complaint  in  the  divorce  suit  is  insufficient.  The 
decree  was  made  without  authority  and  is  void.  (Gomp.  L. 
1855,  p.  538,  sees.  7  and  8.) 

The  court  had  no  power  to  vest  title  in  the  minor  children. 
{Fltck  T.  Ihtraiid,  U.  S.  circuit  court  dist.  Oregon;  4  Iowa, 
26;  4  HiU,  140.) 

The  proceedings  in  the  probate  court  are  insufficient. 
(Code  p.  671,  sec.  2;  2  Mass  414;  4  lb.  97;  code  880,  sees. 
6,  10  and  11.) 

Bufus  Mallory,  for  the  defendant. 

Upton,  J.,  delivered  the  following  opinion: 
he  plaintiff  having  introduced  a  patent  from  the  United 
tes,  the  burden  of  proof  is  on  the  defendant;  and  the 
stions  to  be  determined  relate  principally  to  the  admissi- 
ty  and  to  the  effect  of  the  proofs  offered  by  the 
sndant. 
he  first  point  made  in  the  plaintiff's  brief,   if  sustained. 
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would  be  a  conclusive  objection  to  all  the  defendant's  evi- 
dence, and  to  the  facts  set  up  in  the  answer. 

This  point  is,  that  the  legal  title  remained  in  the  United 
States  until  the  patent  issued  in  1871,  and  that  up  to  that 
time  neither  the  plaintiff  nor  any  other  person  had  any  in- 
terest that  could  be  the  subject  of  a  judicial  sale. 

I  am  unable  to  deduce,  from  the  authorities  cited,  the 
conclusion  that  under  the  donation  law  the  legal  titie  does 
not  pass  to  the  donee  by  operation  of  the  statute.  It  has 
frequentiy  been  held  that  a  legislative  grant  is  as  effective 
to  pass  a  title  to  land,  in  all  respects,  as  a  grant  evidenced 
by  a  patent.     (Kei-nan  v.  Griffith,  27  Cal.  87.) 

The  plaintiff's  counsel  cite  Wilcox  v.  Jackson  (13  Pet. 
499),  to  sustain  the  position  that,  because  the  donation 
law  provides  for  issuing  a  patent,  the  titie  does  not  pass 
nntil  the  patent  issues.  The  circumstance  that  by  the  pre- 
emption act  of  1836,  under  consideration  in  that  case, 
patents  are  to  issue  in  preemption  cases,  is  there  referred 
to  a^  affording  an  inference  or  argument,  that  under  the 
preemption- laws  "a  perfect  and  consummate  titie"  will  not 
pass  except  by  a  patent. 

The  preemption  acts  contain  no  words  of  present  grant, 
and  it  is  not  said  in  that  case,  and  I  think  it  is  not  said  by 
that  court  in  any  case,  that  where  the  statute  grants  lands 
by  words  of  present  grant,  and  also  provides  for  issuing  a 
patent  at  a  future  time,  the  title  will  not  pass  until  the 
patent  issues.  On  the  contrary,  statutes  that  contain  words 
of  present  grant  are  expressly  excepted  from  the  general 
rule  there  stated. 

In  that  case  the  contest  was  between  the  assignee  of  a 
preemptioner,  holding  a  preemption  certificate,  and  a  mili- 
tary officer  in  possession,  **  claiming  no  right  of  ownership, 
but  as  an  officer  of  the  United  States  only,  in  command  of 
said  post,  acting  under  the  orders  of  the  secretary  of  war, 
his  superior  officer,  and  the  United  States."  One  of  the 
points  decided  in  the  case  was  that  the  land  was  a  military 
reservation,  and  consequently  not  subject  to  preemption; 
and  a  further  deduction  was  that  it  was  not  a  subject  within 
the  jurisdiction  of  the  register  of  the  land-office,  and  that 
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for  |tliat  reason  the  register's  decision  and  his  certificate 
were  void.  It  was  in  commenting  upon  such  a  case  that 
Judge  Barbour  used  the  following  language:  "With  the 
exception  of  a  few  cases,  nothing  but  a  patent  passes  a 
perfect  and  consummate  title.  One  class  of.  cases  to  be 
excepted  is,  where  an  act  of  Congress  grants  land,  as  is 
sometimes  done,  in  w^ords  of  present  grant.  But  we  need 
not  go  into  these  exceptions.  The  general  rule  is  what  ve 
have  stated,  and  it  applies  as  well  to  preemptions  as  to  other 
purchases  of  public  lands.  Thus  it  will  appear  by  the  veiy 
act  of  1836,  which  we  have  been  examining,  that  patents  are 
to  issue  in  preeemption  cases.  This,  then,  being  the  case, 
and  this  suit  having  been  in  effect  against  the  United  States, 
to  hold  that  the  party  could  recover  as  against  tiiem,  would 
be  to  hold  that  a  party  having  an  inchoate  and  imperfect 
title  could  recover  against  the  one  in  whom  resided  the  per- 
fect title."  I  do  not  deem  this  language  a  decided  indica- 
tion that  Judge  Barbour  thought  a  provision  for  the  subse- 
quent issuing  of  a  patent  would  have  controlled  words  of 
present  grant.  On  the  contrary,  I  think  that  opinion 
recognizes  what  was  then  a  settled  doctrine  of  that  court, 
that  an  act  of  Congress,  couched  in  words  of  present  grant, 
was  sufficient  to  pass  the  legal  title. 

I  have  been  unable  to  see  what  bearing  the  case  of  Licmj- 
sion  V.  Livingston,  (3  John.  Ch.  148,)  has  upon  this  question. 

The  remaining  case  to  which  the  plaintiff  refers,  is  that 
of  Price  v.  Sessions  (3  How.  124).  Property,  real  and  per- 
sonal, was  devised  to  a  daughter,  to  remain  in  the  posses- 
sion of  executors  until  the  daughter  should  arrive  at  the  age 
of  eighteen  years;  if  she  should  die  without  heirs  before 
arriving  at  that  age,  the  property  to  go  to  certain  other  per- 
sons. When  the  daughter  was  about  sixteen  years  of  age,  , 
the  executor  who  had  the  property  in  possession,  married  I 
the  daughter,  and  before  she  arrived  at  the  age  of  eighteen, 
a  law  was  passed  securing  to  married  women  their  property, 
free  from  the  husband's  debts.  A  portion  of  this  property 
(which  seems  to  have  been  slaves)  was  seized  on  execution 
for  the  hu^and's  debt.  It  was  held  that  the  person  who 
had  married  the  devisee  was  in  possession  of  the  property 
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not  as  husband  but  as  executor.  And  that  for  that  reason, 
that  is,  because  the  property  had  never  been  delivered  to 
the  devisee,  the  title  had  never  vested  in  her.  It  is  not  a 
case  where  she  was  held  not  to  have  tlie  legal  title,  from  the 
circumstance  that  a  right  or  estate  of  her's  in  the  property 
was  liable  to  be  defeated  by  contingent  events.  On  the 
contrary,  it  was  decided  that  for  want  of  delivery  the  prop- 
erty had  never  become  hers. 

From  a  careful  examination  of  authorities  touching  this 
subject,  I  am  clearly  of  opinion  that  the  first  paragraph  of 
section  329  of  the  code,  page  230,  is  not  an  innovation,  nor 
in  contravention  of  any  law  of  the  United  States,  and  that 
it  is  declaratory  of  the  law  as  it  had  been  previously  estab- 
lished by  decisions  of  the  federal  courts.  * 

The  decision  of  the  merits  of  this  case  must  turn  upon 
other  questions,  but  a  reference  to  the  authorities  cited  on 
this  point  seemed  to  be  due,  both  on  account  of  the  able 
and  earnest  manner  in  which  this  subject  has  been  pressed 
upon  the  attention  of  the  court,  and  that  it  may  be  under- 
stood that  this  point  in  the  plaintiff  s  case  is  not  an  element 
in  the  reasoning  that  leads  to  the  conclusions  at  which  I 
have  arrived  in  regard  to  the  merits  of  the  case. 

The  following  are  some  of  the  other  points  made  by  the 
plaintiff: 

1.  That  the  record  shown  by  exhibit  marked  "  S"  does 

not  show  jurisdiction  in  the  court  to  grant  the  divorce. 

■  ■.■■...■■,. 

•  Tbifl  subject  is  referred  to  In  Doll  v.  Meador.  16  Cal.  295;  Van  Valkenburg  v.  McCloud, 
21  Cal.  390;  Megerle  v.  Ash,  28  Cal.  — ;  and  Otoen  v .  Jackson,  9  Cal.  322.  And  it  seems  to  bo 
considered  well  settled,  that  the  circnmstance  that  the  grantee  takes  a  defeasible  estate 
docs  not  prerent  the  title  from  passing  to  him.  Nor  does  the  fact  that  there  are  conditions 
subsequent  to  be  performed. 

The  casee  ot Summers y.  Dickinson^  9  Cal.  654;  and  KemanY.  Griffith,  27  Cal.  87,  treat  of 
the  act  of  Congress  of  Sept  '.£8, 1850,  which  grants  swamp  lands,  and  explicitly  declares 
that  '*  the  whole  of  those  swamp  and  overflowed  landn,  etc.,  are  hereby  granted  to  said 
state."  These  cases  decide  that  the  title  passed  immediately  upon  the  passage  of  the  act. 
ProTision  -was  made  in  the  act  for  the  survey  of  those  lauds,  and  for  the  issuance  of  a 
patent  to  th«  state  at  a  future  time. 

In  the  United  States  supremo  court,  many  of  the  cases,  in  which  patents  have  been  set 
aside  in  favor  of  a  prior  purchaser  or  donee,  have  proceeded  on  this  principle,  and  a  patent 
has  in  some  cases  been  held  absolutely  void,  on  the  ground  that  the  title  had  previously 
passed  tro-nx  the  Unit^  States  by  act  of  Congress. 

See  on  this  subject,  Fremont  v.  United  Statet,  17  How.  566;  Rutherford  v.  Green's  Heirs, 
2  Wheat.  198,505;  Strotfterv.Lucas;  12  Pet.  454;  Green  v.  Z<t<rr,  8  Cranch,  244;  Patterson 
v.  Winn,  11  Wheat.  380;  PoUc  v.  JTendal,  9  Cranch  87,  and  5  Wheat.  301;  and  Blum  v. 
Smia,  7  Wheat.  249.  273. 

See  also  Stoddard  v.  Chambers,  2  Wond.  313;  Jackson  v.  McCall,  3  Conn.  79. 
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. * ^_ . 

2.  That,  in  that  suit,  the  complaint  does  not  state  facts 
suJ&cient  to  authorize  a  divorce. 

3.  It  does  not  state  facts  that  authorized  a  decree  as  to 
the  property. 

4.  It  was  not  in  the  power  of  the  court  in  any  case  to 
transfer  the  lands  of  the  wife  to  the  children  in  fee. 

5.  The  guardian's  sale  was  not  regularly  made. 

I  think  the  first  and  second  points,  so  far  as  they  relate  to 
granting  the  divorce,  cannot  be  raised  by  the  plaintiff  in  the 
face  of  the  stipulation  that  the  parties  were  divorced  by  the 
decree.  The  plaintiff  claims  that  her  rights  in  this  respect 
are  reserved  by  the  saving  clause  in  the  stipulation,  and  her 
counsel  claims  that  such  was  the  agreement  of  the  parties, 
expressed  at  the  time  the  stipulation  was  signed.  The  court 
cannot  look  beyond  the  wTritten  stipulation  to  ascertain  the 
intention  of  the  parties,  and  I  do  not  think  the  saving 
clause  sufficient  to  enable  the  plaintiff  to  say  at  this  late 
day,  that  the  record  does  not  disclose  a  decree  of  divorce. 
The  admission  debars  the  plaintiff  from  denying  that  there 
was  enough  before  the  court  in  the  first  instance,  in  1857,  to 
authorize  the  rendition  of  the  decree,  or  afterwards  in  1859 
to  justify  entering  it  nunc  pro  tunc.  It  is  true  as  a  general 
proposition  that  consent  cannot  confer  jurisdiction;  but  this 
is  not  a  case  of  conferring  jurisdiction,  it  is,  in  effect,  an 
admission  that  the  court  had  jurisdiction,  and  there  is  not, 
in  my  opinion,  enough  in  the  record  to  show  affirmatively 
that  the  court  had  not  jurisdiction  to  enter  a  decree  grant- 
ing a  divorce. 

I  shall  therefore  taJce  it  as  conceded  that  the  court  had 
jurisdiction  of  the  persons  and  of  the  subject  matter  of  the 
bonds  of  matrimony,  for  the  pui-pose  of  entering  a  decree  of 
divorce,  and  shall  proceed  to  inquire  as  to  the  validity  of 
that  part  of  the  decree  which  purports  to  vest  the  title  of 
the  wife's  land  in  the  children.  The  statute  then  in  force 
(Comp.  L.  1855,  p.  540)  provides,  that  **the  court  shall 
also  make  such  disposition  of  the  property  of  the  parties  as 
shall  appear  just  and  equitable,  having  regard  to  the  respec- 
tive merits  of  the  parties,  and  to  the  condition  in  which 
they  will  be  left  by  such  divorce,  and  to  the  party  through 
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whom  the  prbpertj  was  acquired,  and  to  the  burdens  im- 
posed oh  it,  for  the  benefit  of  the  children.  And  all  the 
property  *  *  *  not  otherwise  disposed  of  or  regulated 
hy  prder  of  the  court  shall,  by  such  divorce  be  divested  out 
of  the  guilty  party,  and  vested  in  the  party  at  whose  instance 
the  divorce  was  granted." 

There  is  a  conflict  of  authorities  upon  the  question 
whether  a  court  had  power  under  that  statute,  in  any  case, 
to  transfer  the  property  of  the  parties  in  fee  to  the  children. 

In  the  case  of  Mtch  v.  Divrand,  tried  before  Judge  Deady 
in  the  United  States  circuit  court  for  the  district  of  Oregon, 
it  was  held  that  a  decree  of  similar  purport  to  the  one  under 
consideration,  did  not  operate  to  pass  the  fee,  but  only 
enabled  the  children  to  hold  the  property  during  their 
minority.  The  decision  is  placed  upon  the  groimd  that  the 
circuit  courts  of  the  Territory  had  not  jurisdiction  and  power 
to  make  such  disposition  of  the  real  estate  of  a  parfy.  It 
was  there  conceded  that,  ''if  the  act  has  received  a  set- 
tled construction  in  the  courts  of  Oregon,  it  is  the  duty  of 
tljjis  (the  U.  S.  circuit)  court  to  foUow  such  construction." 

The  decree  then  under  consideration  was  rendered  in  the 
case  of  Cline  v.  Gliney  in  the  circuit  court  for  Multnomah 
county,  in  1862.  On  the  argument  in  Fitch  v.  Burand^ 
couQsel  cited  five  other  cases  in  which,  between  September 
1855  and  November  1860,  the  circxdt  courts  in  the  same  dis- 
trict had  rendered  decrees  purporting  to  transfer  real  estate 
in  fee  to  the  children  of  the  parties.  No  such  case  was  cited 
from  any  other  district,  and  the  circumstance  that  the  act  had 
been  so  construed  in  only  one  district,  was  referred  to  as 
one  reason  for  considering  its  construction  still  an  open 
question. 

The  case  now  under  coi^sideration,  was  tried  in  another 
district,  but  the  attention  of  the  court  was  not  called  to  it. 
It  was  said  in  the  case  of  Fitch  v.  Durand,  the  act  **  con- 
tained no  provisions  for  an  appeal  from  tke  inferior  courts 
in  which  the  original  jurisdiction  was  vested,  to  the  supreme 
court,  and  therefore  its  provisions  never  came  before  the 
latter  court,  and  were  never  considered  or  expounded 
by  it."  *  *  *  **  In  the  other  judicial  districts, 
27 
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no  such  oonstniction  appears  ever  to  have  been  giyen  to  the 
act,  and  only  in  these  comparatiyely  few  instances  in  a 
period  of  nine  years,  in  that  one.  If  this  state  of  things  is 
any  evidence  of  a  settled  construction  of  the  statute,  by  the 
courts  of  Oregon,  it  is  against  the  one  claimed  by  the  de- 
fendant. I  conclude,  then,  that  the  question  is  unsettled, 
and  that  this  court  must  construe  the  act  for  itself."  And 
it  was  there  held  that,  *^  the  decision  of  the  circuit  court 
given  in  the  suit  for  divorce,  so  far  as  it  provides  that  the 
premises  in  controversy  should  be  held  by,  or  for  the  use 
of  the  minor  children  *  *  *  beyond  the  time  when 
they  should  become  of  age  respectively,  is  simply  void." 

As  no  such  provision  of  statute  has  been  in  force  since 
1863,  and  as  it  is  quite  possible  this  is  the  last  time  its 
construction  will  be  questioned  in  the  courts  of  this  state,  I 
am  disposed  to  rest  the  decision  of  the  case  solely  upon 
what  appears  to  me  a  much  less  debatable  ground. 

It  will  be  observed  that  the  complaint  in  the  suit  for 
divorce  makes  no  allusion  to  the  property  or  to  the  pecun- 
iary affairs  of  the  parties,  or  of  either  of  them. 

The  recitals  in  the  decretal  order,  purporting  to  justify 
the  entry  of  the  decree  nunc  pro  iunCj  do  not  show  that 
anything  was  determined  concerning  the  property  in  the 
first  instance,  by  the  court  that  heard  the  cause. 
And  there  is  enough  appearing  on  the  face  of  the  record  to 
show  that  the  judge  who  made  the  order  nwnc  pro  trnic, 
was  not  the  judge  before  whom  the  cause  was  tried.  The 
clerk  has  certified  that  exhibit  '*S"  is  a  copy  of  the  whole 
of  the  record;  we  consequently  have  before  us  the  judgment 
roll  in  the  suit  for  divorce. 

It  is  necessary,  in  order  to  sustain  the  defendant's 
positions,  to  assume  that  the  circuit  court  could  render 
a  valid  and  binding  decree  in  regard  to  a  subject  matter 
that  is  not  mentioned  in  the  pleadings;  and  that  a  judge 
could  at  a  subsequent  term,  by  an  order  nunc  pro  tunc, 
enter  a  decree  making  a  transfer,  from  the  wife  to  the  chil- 
dren, of  a  particular  parcel  of  land  that  was  not  previously 
described  or  mentioned  in  the  pleadings  or  in  the  record. 

Every  reasonable  intendment  will  be  invoked  in  support 
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of  the  judgment  or  decree  of  a  court  of  general  jurisdiction. 
And  courts  often  exercise  powers  that  are  incidental  to  the 
principal  subject  of  the  litigation.  But  such  incidental 
power  is  not  applied  to  a  subject  matter  that  is  wholly 
extraneous  and  not  mentioned  in  the  pleadings.  It  always 
operates  upon  some  matter  that  is  regularly  brought  before 
the  Court: 

For  example,  in  suits  to  remoye  clouds  from  title,  or  in 
bills  of  peace,  where  the  principal  point  in  the  litigation  is 
to  establish  and  perpetuate  a  right,  the  court  will  some- 
times afford  incidental  relief  by  reforming  or  canceling  a 
written  instrument,  or  by  compelling  its  production  and 
delivery,  even  when  such  relief  is  not  the  principal  object 
of  the  suit;  but  the  facts  in  relation  to  such  instrument 
must  be  laid  before  the  court  by  the  pleadings.  If  the 
instrument  was  merely  produced  in  evidence,  and  not  men- 
tioned in  the  pleadings,  its  reformation  or  cancelation 
would  not  be  decreed.  So  in  forcible  entry  and  detainer, 
the  court  will  afford  incidental  relief  by  granting  restitution 
of  the  premises,  but  the  premises  are  designated  in  the 
pleadings.  So  in  the  foreclosure  of  a  lien,  a  writ  of 
assistance  is  sometimes  issued  in  favor  of  the  purchaser, 
but  ibis  would  not  be  done  ^  the  record  contained  no 
designation  of  the  premises; 

I  am  unable  to  call  to  mind  any  class  of  cases  where 
courts  have,  by  virtue  of  su,ch  incidental  power,  exercised 
judicial  discretion  to  make  a  special  and  final  disposition  of 
a  parcel  of  real  estate  that  is  not  referred  to  in  the  plead- 
ings or  prior  proceedings. 

Under  ihe  statute  above  cited  the  decree  in  a  suit  for 
divorce  may  possibly,  in  certain  cases,  by  operation  of  law, 
affect  the  title  to  property  that  is  '^  not  disposed  of  or  regu- 
lated by  order  of  the  court,"  even  where  the  property  is  not 
mentioned  in  the  pleadings.  But  that  circumstance  does 
not  add  to  the  incidental  power  of  the  court,  and  it  is  not 
material  to  the  inquiry  here  whether  property  not  mentioned 
in  the  pleadings  would  be  thus  affected,  for  it  is  not  claimed 
that  this  property  has  been  transferred  by  mere  operation 
of  law.  The  question  is  whether  it  has  been  disposed  of 
by  the  special  adjudication  set  forth  in  the  decree. 
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The  object  in  requiring  facts  to  be  stated  in  the  pleadings 
is  threefold:  that  the  facts  may  be  brought  before  the  court, 
whose  office  it  is  to  apply  the  law  to  the  facts;  to  apprize 
the  opposite  party  what  is  intended  to  be  proved;  and  to 
lay  a  foundation  for  recording  that  which  shall  be  adjudged 
concerning  the  facts  alleged.  Neither  parly  has  the  right  to 
introduce  any  proofs  except  such  as  support  or  contradict 
something  that  is  alleged  in  the  pleadings.  How,  then,  can 
the  court  exercise  a  discretion,  having  regard  to  the  property 
of  the  parties,  **the  condition  in  which  they  will  be  left  by 
such  divorce,  and  to  the  party  through  whom  the  property 
was  acquired,"  if  the  pleadings  contain  no  reference  to  the 
subject.  There  are  but  two  possible  modes  for  such  a  pro- 
ceeding when  there  are  no  allegations  in  regard  to  property, 
the  judge  must  exercise  the  discretion  mentioned  in  the 
statute  without  any  knowledge  of  the  facts,  or  he  must  act 
upon  knowledge  obtained  outside  of  any  legitimate  pro- 
ceeding connected  with  the  trial  of  the  cause. 

I  cannot  doubt  that,  under  that  statute,  it  was  con- 
templated that  the  court  would  act  upon  proofs,  or  upon 
facts  taken  as  confessed,  in  attempting  to  make  special  dis- 
position of  real  estate;  and  that  special  disposition  of  the 
property  of  the  parties,  although  incidental  to  the  granting 
or  refusing  the  divorce,  is  within  the  provisions  of  the  code 
requiring  the  complaint  to  state  facts. 

It  is  true  that  after  the  decree  has  become  final,  any 
colorable  statement  of  the  essential  facts  would  be  sufficient 
to  prevent  the  decree  from  being  held  void :  but  the  instances 
in  which  ^he  effect  of  omissions,  or  defective  statements  of 
facts,  j.re  avoided  by  presumptions  in  favor  of  the  jurisdic- 
tion, are  where  the  pleadings  have  contained  statements 
sufficiently  general  to  comprehend  the  requisite  facts  by 
fair  intendment. 

If  the  issue  joined  be  such  as  necessarily  required,  on 
the  trial,  proofs  of  facts  imperfectly  stated  or  omitted,  with- 
out which  proof  the  decision  of  the  cause  would  not  have 
been  made,  the  imperfection  or  the  omission  will  not  be 
fatal.  But  this  is  the  case  only  when  a  necessary  intend- 
ment must  arise,  not  merely  from  the  decision,  but  from 
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the'  united  effect  of  the  decision  and  the  issue  upon  which 
the  decision  was  given,  that  the  imperfectly  stated  or  the 
omitted  facts  must  haye  been  proven  on  the  trial.  If  there 
is  nothing  in  the  facts  stated  in  the  pleadings  that  would 
render  such  proofs  necessary,  no  such  intendment  in  favor 
of  the  decision  will  arise  to  aid  or  supply  the  defect.  {Gar- 
ner V.  MarshaUy  9  Cal.  268;  Hentsch  v.  Porter^  10  Cal.  555.) 

No  such  intendment  arises  to  excuse  such  an  omission  in 
case  of  a  judgment  by  default,  for  the  default  admits  only 
such  facts  as  are  actually  alleged,  and  there  is  no  necessity 
for  the  plaintiff  proving  anything  further.  (1  Chitty, 
PL  673.) 

By  the  common  law,  as  well  as  by  the  code,  the  defect 
that  the  complaint  fails  to  state  facts  constituting  a  cause 
of  action,  was  not  waived  by  failing  to  demur,  or  to  answer; 
and  this  is  upon  the  principle  that  courts  will  not,  and  can 
not,  adjudicate  upon  that  which  is  not  brought  before  them. 

In  this  case  it  is  virtually  admitted  by  the  stipulation 
that  the  court  had  jurisdiction  of  the  subject  matter  of  the 
alleged  divorce,  and  of  the  persons  of  the  plaintiff  and  de- 
fendant. The  question  is  whether  there  is  any  reasonable 
intendment  or  presumption  that  oan  be  indulged,  that  the 
subject  matter  of  the  defendant's  property  was  legally  placed 
before  the  court  for  adjudication. 

It  is  a  case  where  the  defendant  might  have  appeared  and 
filed  an  answer,  describing  her  property.  .  But  if  she  had 
answered,  the  recital  that  she  had  been  served  by  process 
by  publication  would  have  been  unnecessary,  and  that 
recital,  omitting  all  mention  of  an  answer,  certainly  floes 
not  indicate  that  an  answer  was  filed.  This  matter,  how- 
ever, is  placed  beyond  conjecture;  the  clerk  certifies  that 
exhibit  **  S"  is  a  copy  of  the  whole  record,  and  it  is  shown 
by  inspection  that  the  complaint  is  the  only  pleading.  It 
is  not  a  case  calling  for  presumptions  as  to  what  pleadings 
were  med,  for  all  the  facts  in  relation  to  these  matters  are 
fully  disclosed.  The  facts  present  this  question:  Could  a 
judge  who  was  trying  a  divorce  suit,  without  having  before 
him,  judicially,  any  allegations  or  any  knowledge  as  to 
whether  either  party  owned  any  property,   make  a  valid 
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decree  speciallj  transferriiig  a  specific  parcel  of  land  in  a 
direction  it  would  not  pass  by  operation  of  law  ? 

Aside  from  the  general  principle  upon  which  the  law 
aniversallj  requires  pleadings  upon  which  to  predicate  a 
judgment  or  decree,  such  could  not  have  been  the  legisla- 
tiye  intent  in  enacting  this  statute,  because  the  statute  re- 
quires the  court  to  investigate  and  be  informed  in  regard  to 
the  pecuniary  condition  of  the  parties,  and  as  to  the  party 
through  whom  the  property  was  acquired,  before  attempt- 
ing to  make  an  equitable  disposition  of  the  property;  and 
it  makes  special  provision  concerning  such  property  as 
shall  not  be  disposed  of  or  regulated  by  order  of  the  court. 

In  the  divorce  suit  there  was  no  foundation  laid  for  intro- 
ducing evidence  on  these  points,  and  there  are  no  admis- 
sions, direct  or  by  implication,  concerning  them. 

I  think  there  is  not  enough  in  the  judgment  roll  in  the 
divorce  suit  to  operate  as  a  foundation  of  a  title  to  real 
estate,  and  that  judgment  should  be  rendered  in  favor  of 
the  plaintiff.* 


CiBOurr  OouET  ron  Multnomah  County,  Fbbbuaby  Tebh,  1872. 
CAROLINE  J.  KING  v,  0.  W.  HIGGINS. 

Suit  to  Bemoyb  Cloud. — In  a  stiit  brought  to  remove  a  cloud  from  title  to 
real  estate,  it  is  xlecesBary  to  state  facts  from  which  the  court  can  prop- 
erly draw  the  conclusion  that  the  claim  made  by  the  defendant  is  a 
cloud  upon  the  plaintifTs  title. 

Idki^-Whbn  Suit  will  3E  Entsbtained. — It  is  not  every  case  where  an 
instrument  in  the  hands  of  another  person  is  calculated  to  induce  the 
belief  that  the  plaintififs  title  is  invalid,  that  such  instrument  is  the 
foundation  of  a  suit.  Nor  is  it,  in  all  eases,  necessary  for  the  plaintiff 
to  wait  until  he  has  been  disturbed  by  legal  proceedings,  nor  to  first 
establish  his  title  by  a  judgment  at  law. 

Idbm. — One  may  maintain  a  suit  to  remove  a  cloud,  notwithstanding  it 
appttars  from  his  complaint  that  he  has  a  legal  title.  The  exception  is, 
that  if  it  appears  on  the  face  of  the  papers  Under  which  the  defendant 
claims,  that  the  legal  title  is  in  the  plaintiff^  the  suit  cannot  be  main- 
tained. 

*  This  action  was  oommenood  In  liarion  Oounty,  and  the  venue  changed  to  Mnltaomah 
County,  Judge  Bonham  haying  foimerly  been  coonael  in  the  oaae. 
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JuDOMBNTs  BT  CoNTSBBZON. — Under  a  statute  relating  to  jndgmentB  by  con- 
fesBion,  which  requires  the  plaintiff  to  file  a  sworn  statement,  and  enacts 
that  the  clerk  sha}!  indorse  the  judgment  upon  the  statement  and  eateir 
it  in  the  jadgment  book,  the  two  entries  ought  to  be  deemed  to  haye  the 
force  of  duplicate  copies,  each  haying  the  effect  of  an  original. 

Iwx.— CuBBiCAii  Erbob. — ^Whero  the  clerk  indorued  the  judgment  on  the 
statement,  but  by  mistake  omitted  to  enter  it  in  the  judgment  book,  it 
was  held  that  the  omission  would  not  inyalidate  the  judgment,  except 
in  fiayor  of  one  who  has  been  misled  by  the  omission. 

Complaint.— In  a  suit  to  remoye  a  cloud,  where  the  complaint  admits  that 
the  clerk  failed  to  enter  the  judgment  in  the  judgment  book,  the  com- 
plaint should  state  what  acts  were  done  by  the  parties  and  by  the  clerk 
in  relation  to  confessing  and  entering  the  judgment.  \ 

This  is  a  suit  to  remoye  an  alleged  cloud  from  the  plaint- 
iff's title:  The  plaintiff  avers  that  she  is  owner  and  in 
possession  of  the  parcel  of  land  known  as  lot  6,  in  block 
221,  in  the  city  of  Portland.  She  sets  out  a  series  of  con- 
veyances, from  which  it  appears  that  both  the  plaintiff  and 
defendant  claim  title  from  the  United  States  through  Wm. 
M.  King,  now  deceased.  The  defendant  claims  title  under 
a  sale  made  by  the  administrator  of  the  estate  of  Wm.  M. 
King,  who  departed  this  life  on  or  about  the  eighth  day  of 
November,  1869.      ' 

The  plaintiff  sets  out  her  mode  of  acquiring  title  from  said 
Wm.  M.  King,  as  follows*^ 

''  On  the  sixth  day  of  August,  1855,  said  Wm.  M.  King 
confessed  a  judgment  in  favor  of  Thomas  J.  Carter,  in  the 
district  court  of  the  territory  of  Oregon  for  the  county  of 
Multnomah,  for  |1,383.  And  on  the  first  day  of  April,  1856, 
a  writ  of  execution'  upon  said  confession  of  judgment  was 
duly  sued  out  of  said  territorial  district  court,  and  placed 
in  tiie  hands  T>f  William  McMillen,  the  then  sheriff,  for  ser- 
vice." The  complaint  goes  on  to  show  that  this  lot,  with 
other  property,  was  sold  by  said  sheriff  on  the  fourteenth 
day  of  May,  1856,  to  satisfy  the  execution.  Thai  Carter 
bought  the  property  at  11,000.52.  That  the  sheriff  executed 
and  delivered  to  said  Carter  a  deed  in  pursuance  of  the 
sale.  That  the  deed  was  approved  by  the  judge  of  said 
court,  and  duly  recorded.  And  that  afterward,  on  the 
fourth  of  February,  1857,  said  Carter  by  deed  conveyed  the 
premises  to  the  plaintiff;   since  which  time  plaintiff  has 
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continued  in  possession.  The  plaintiff  also  alleges,  ''  That 
through  inadvertence  and  mistake,  the  clerk  of  said  terri- 
torial district  court  omitted  to  enter  said  confession  of  judg- 
mentin  the  judgment  book,"  and  alleges  ''that  said  confession 
of  judgment  was  duly  entered  in  the  lien  docket  of  said 
court,"  stating  the  mode  of  entry. 

The  plaintiff's  complaint  also  alleges  ''  that  the  judgment 
roll  of  said  confession  of  judgment  remained  to  be  seen  in 
the  proper  officer's  custody  for  a  long  time  after  the  sale  of 
May  11, 1856,  and  until  after  the  approval  of  the  sheriff's 
deed  by  the  court,  January  2,  1857,  but  has  since  beem  lost 
or  abstracted  from  its  proper  custodian,  and  plaintiff  is  un- 
able to  tell  the  exact  date  of  its  loss  or  abstraction." 

The  complaint,  after  setting  out  the  sale  of  said  lot  by 
the  administrators  of  King's  estate  to  the  defendant,  avers 
that  the  defendant  bought  with  notice,  and  that  the  admin- 
istrator's deed  to  the  defendant  is  a  cloud  upon  plaintiff's 
title. 

The  defendant  demurs  to  the  complaint,  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  suit. 

Chapman  &  GoodseU,  for  the  plaintiff. 

Shattuck  &  Killin,  for  the  defendant. 

Upton,  J.,  delivered  the  following  opinion: 
This  is  a  suit  by  a  plaintiff  in  possession,  and  if  sus- 
tained, it  must  be  as  a  suit  to  remove  a  cloud  from  the  plaint- 
iff's title.  Much  has  been  said  on  the  subject  of  the  power 
of  the  court  to  amend  the  judgment  ialleged  to  have  been 
confessed  by  the  late  William  M.  King  in  favor  of  T.  J. 
Carter.  But  it  is  not  necessary  to  advert  to  that  subject 
further  than  to  say,  that  this  cannot  be  considered  a  bill 
for  that  purpose.  The  complaint  does  not  sufficiently  de- 
scribe that  judgment  to  enable  the  court  to  make  an  amend- 
ment; it  does  not  bring  all  the  interested  parties  before  the 
court;  and  it  does  not  purport  to  set  out  the  cause  of  action 
upon  which  the  confession  was  made. 
The  allegations  are  insufficient  to  warrant  an  amend- 
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ment  of  that  judgment  in  this  proceeding,  aside  from  any 
question  as  to  the  general  power  of  the  court. 

Section  500  of  the  code  provides  that  **  any  person  in 
possession,  by  himself  or  his  tenant,  of  real  property,  may 
maintain  a  suit  in  equity  against  another  who  claims  an 
estate  or  interest  therein  adverse  to  him,  for  the  purpose  of 
determining  such  claim,  estate  or  interest." 

It  is  necessary  to  consider  the  requisites  of  a  complaint 
in  this  class  of  cases,  and  particularly  what  must  be  alleged 
in  respect  to  the  defendant's  claim.  It  is  not  every  idle 
assertion,  made  by  one  who  has  neither  title  nor  color  of 
title  that  will  suffice  to  invoke  the  power  of  a  court  of  equity 
to  the  relief  of  the  plaintiff.  It  has  been  claimed  that  the 
enactment  of  this  section  has  so  revolutionized  the  practice 
in  this  class  of  cases,  that  a  statement  of  the  defendant's 
claim  in  the  language  of  the  statute  is  sufficient  to  consti- 
tute a  case  in  equity;  and  the  case  of  Curtis  v.  Sutter  (15 
Cal.  259)  is  referred  to  as  supporting  that  position.  The 
point  decided  in  that  case  is,  that  an  injunction  was  prop- 
erly dissolved  upon  the  coming  in  of  an  answer,  which  de- 
nied the  title  of  the  plaintiff  and  set  up  paramount  title  in 
the  defendant.  The  opinion  is  expressed  that,  under  the 
statute  of  that  state,  '4t  is  unnecessary  for  the  plaintiff  to 
delay  seeking  the  equitable  interposition  of  the  court  until 
he  has  been  disturbed  in  his  possession  by  the  institution 
of  a  suit  against  him,  and  until  judgment  in  such  suit  has 
passed  in  his  favor. 

Chief  Justice  Field  in  that  case  intimate's  that  a  party 
was  formerly  thus  restricted,  and  that  the  restriction 
was  removed  by  the  enactment  of  that  section.  If  it  is 
true  that  such  restriction  was  universal  before  the  enact- 
ment of  that  section,  there  certainly  are  groimds  for  the 
statement  that  the  section  ''enlarges  the  class  of  cases  in 
which  equitable  relief  could  formerly  be  sought  in  quieting 
title."  It  may  be  questioned,  however,  whether  that  restric- 
tion was  imiversal  before  that  enactment.  (Story  Eq.  Jr. 
ss.  694,  700;  FetU  v.  Shepherd,  5  Paige,  492.)  Without 
pursuing  the  subject  of  what  the  law  was  before  the  enact- 
ment, it  is  safe  to  say,  it  cannot  be  fairly  inferred  from  the 
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opinion  expressed  in  the  case  of  Curtis  y.  Suiter,  that  it  m 
not  now  necessary  to  state  facts  from  which  the  court  can' 
properly  draw  the  conclusion  that  the  claim  is  a  cloud  on 
the  plaintiff's  title,  or,  in  other  words,  from  which  the  court 
can  infer  that  it  works  some  injury  that  entitles  the  plamtifi 
to  equitable  relief.  The  complaint  then  under  considera- 
tion stated  the  nature  of  the  defendants'  claim,  and  chained 
that  the  defendants  were  surveying  and  mapping  the  lands 
and  offering  them  for  .sale.  Section  500,  above  quoted,  is 
part  of  the  same  act  which  requires  in  the  complaint  a  state- 
ment of  the  facts  that  constitute  the  cause  of  suit;  and  it  is 
not  to  be  supposed  that  the  object  of  this  section  was  to 
establish  a  new  and  exceptional  rule  of  pleading  applicable 
only  to  this  class  of  cases.  It  is  not  in  every  case  where  an 
instrument  in  the  hands  of  another  person  is  calculated  to 
induce  the  belief  that  the  plaintiffs  title  is  invalid,  that  it  is 
the  foundation  of  a  suit.  (Scott  v.  Onderdonk,  4  Kern.  8.) 

The  defendant  is  right,  I  think,  in  his  position  that  if 
the  plaintiff  does  not  show  a  valid  judgment  against  Wm. 
M.  King,  she  does  not  by  her  complaint  show  any  right  in 
herself,  or  any  sufficient  cause  of  suit.  But  the  defendant 
states  his  case  too  strongly  when  he  says : ' '  If  the  supposed 
judgment  was  complete,  the  plaintiff  has  title,  and  no 
grounds  for  equitable  relief  can  exist."  The  rule  on  that 
subject  goes  no  further  than  this:  if  the  legal  title  is  in  the 
plaintiff,  and  that  fact  appears  on  the  face  of  the  deed,  in- 
strument, or  chain  of  title  under  which  the  defendant  claims, 
or  if  it  appear  on  the  face  of  such  deed,  instnunent, 
or  chain  of  title  that  the  defendants'  claim  is  without 
foundation,  the  suit  will  be  dismissed.  (Heytoood  v.  6% 
of  Buffalo,  4  Kern.  534;  Ward  v.  Dewy,  16  N.  Y.  519;  Van- 
dom  V.  Mayo,  9  Paige,  888;  Story  Eq.  Jr.  sec.  700. 

It  is  no  objection  to  the  claim  here  set  up  that  the  plaint- 
iff has  a  legal  title,  if  it  also  appears  that  the  claim  made 
by  the  defendant  and  the  chain  of  title  upon  ifhich  it  is 
based  present  proof  jjnma  faxAe  of  the  legal  title  in  the  de- 
fendant, and  presents  nothing  on  the  face  of  the  title  papers 
to  the  contrary.  Or  if  it  is  shown  that  there  is  an  obstacle 
to  the  plaintiff  asserting  her  title  in  a  court  of  law,  which 
ought  to  be  removed. 
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The  proceeding,  in  the  matter  of  the  confession  of  judg- 
ment, was  under  the  practice  act  passed  January  7,  1854. 
(Compiled  L.  1855,  p.  117.)  By  that  act,  the  clerk  was 
required  to  keep  a  book  for  the  entry  of  judgments,  to  be 
called  ''The  Judgment  Book.''  And  for  the  confession  of 
judgment  without  action  the  requirements  were  as  follows: 

''A  statement  in  writing  shall  be  made  and  signed  by  the 
defendant  and  verified  by  his  oath  to  the  following  effect." 

''It  shall  state  concisely  the  facts  out  of  which  it  [the 
judgment]  arose,  and  shall  show  that  the  sum  confessed  is 
justly  due,  or  to  become  due."  "The  statement  shall  be 
filed  with  the  clerk  of  the  district  court  in  which  the  judg- 
ment is  to  be  enteped,  who  shall  indorse  upon  it  and  enter 
in  the  judgment  book  a  judgment  for  the  amount  confessed, 
with  five  dollars  cost.  The  statement  and  affidavit  with  the 
judgment  indorsed,  shall  thereupon  become  the  judgment 
roll." 

In  judgments  other  than  by  confession,  under  that  act, 
the  judgment  roll  contained  a  copy  of  the  judgment,  the 
original  entry  being  in  the  judgment  book. 

The  defendant  objects  that  the  complaint  should  state  the 
acts  done,  in  the  attempted  confession  of  judgment;  and  it 
will  be  necessary  to  notice  that  objection  hereafter;  but  the 
principal  argument,  on  the  hearing  of  the  demurrer,  was 
addressed  to  the  question  whether  a  valid  sale  could  be 
made  without  an  entry  in  the  judgment  book. 

The  statute  requires  the  clerk  to  indorse  the  judgment  on 
the  statement  filed,  and  enter  it  in  the  judgment  book. 
The  indorsement  and  the  entry  must  be  considered  simul- 
taneous acts,  or  at  least,  it  cannot  be  contended  that  the 
entry  of  the  judgment  in  the  book  need  precede  the  writing 
of  it  on  the  back  of  the  statement.  The  two  entries  may 
be  considered  duplicates;  at  least,  the  indorsement  on  the 
statement  is  not  to  be  a  mere  copy,  and  it  must  be  con- 
sidered an  original  entry,  under  the  language  of  thQ  act. 
Doubtless  the  two  entries  ought  to  be  deemed  to  have  the 
force  of  duplicate  copies,  each  having  the  full  effect  of  an 
original  entry.  If  this  is  a  proper  construction  of  that 
st-atute,  when  the  clerk  had  made  one  of  these  entries,  the 
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terms  of  the  judgment  were  expressed,  and  I  cannot  think 
the  judgment  should  be  held  void  because  of  an  omission, 
by  mistake,  to  make  the  additional  entry  in  the  book,  ex- 
cept in  favor  of  one  who  has  been  misled  by  the  omission. 
Equity  considers  that  as  done  which  ought  to  have  been 
done.  It  is  the  act  of  entry  that  distinguishes  the  present 
case  from  Blydenburgh  v.  Northrop  (13  How.  Pr.  289). 
There  the  clerk  had  made  no  entry  of  judgment.  In  Fan 
Beck  V.  Sherman  (13  Id.  472),  the  judgment  was  held  void 
for  defects  in  the  statement.  Nothing  of  that  kind  appears 
here.  The  case  of  ShoUenkirk  v.  Wheeler  (3  Johns.  Ch. 
275)  is  to  the  effect  that  equity  will  not  set  aside  or  disre- 
gard a  judgment  for  errors,  or  for  departures  from  the  pre- 
scribed mode,  when  the  objection  would  not  be  sufficieni; 
in  a  court  of  law.  I  do  not  think  it  sustains  the  converse 
of  this  proposition,  that  equity  would  never  sustain  a  pro- 
ceeding, defective  through  mistake,  unless  the  same  conld 
be  supported  at  law. 

The  case  of  Necde  v.  BerryhtU  (4  How.  Pr.  16),  was  un- 
der a  statute  exactly  similar  in  this  particular  to  ours  above 
quoted;  and  the  mistake  is  l^e  same  that  is  alleged  in  this 
case,  except  that  the  clerk  omitted  in  that  case  to  endorse 
the  judgment  on  the  statement,  but  did  enter  it  in  the 
judgment  book.  After  other  parties  had  taken  judgment 
against  the  same  defendant,  the  court  permitted  the  endorse- 
ment to  be  made  nunc  pro  tunc.  This,  after  third  parties 
had  obtained  judgments,  could  not  be  done  on  principles  of 
justice,  no  matter  how  broad  the  statute  of  amendments, 
unless  upon  the  idea  that  the  proceeding  had  become  ft 
judgment  before  the  rights  of  the  third  party  intervened. 
I  do  not,  however,  deem  that  case,  nor  any  of  the  cases 
cited,  in  which  leave  to  amend  was  the  point  before  the 
court,  as  of  great  weight  on  this  subject,  for  the  reason 
that  this  complaint  ought  not  to  be  considered  as  an  ap- 
plication to  amend.  It  is  said  in  Oray  v.  Palmer  (28  Cal. 
416),  and  in  GeneOa  v.  Rdyea  (32  Cal.  159),  that  tie  entry 
of  judgment  in  the  judgment  book  is  a  mere  ministerial 
duty  of  the  clerk.  The  point  in  those  cases  relates  to  the 
time  when  a  judgment  shall  be  deemed  rendered.    In  each 
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case  a  judgment  had  been  announced,  and  ''an  order  for 
judgment"  entered  in  the  minutes.  And  in  each  case  it 
was  held  that  the  day  of  rendering  judgment  was  that  on 
which  the  judgment  was  announced  and  the  order  entered, 
and  not  a  subsequent  day  on  which  the  entry  was  made  in 
the  judgment  book.  Much  stress  was  also  placed  on 
the  case  of  Lee  v.  Figg  (37  Cal.  328).  The  syllabus  of  that 
case  is  to  the  effect  that  ''a  judgment  for  money,  by  con- 
fession, upon  a  statement  which  does  not  sufficiently  state 
the  facts  out  of  which  the  indebtedness  arose,''  cannot  be 
collaterally  attacked.  Chief  Justice  Sawyer,  in  the  opinion 
filed,  observes  the  "court, had  jurisdiction  of  the  subject 
matter  and  the  parties,'' and  that  ''the  judgment  was  en- 
tered in  open  court  and  regularly  signed  by  the  judge,  as 
was  the  practice  under  the  code  of  1850."  The  case  being 
a  proceeding  before  a  tribunal  of  general  jurisdiction,  and 
in  open  court,  is  not  in  point,  under  a  statute  which  pro- 
vides for  entering  a  judgment  by  the  clerk,  and  where  the 
court  has  no  jurisdiction  but  that  derived  from  the  statute 
and  the  acts  of  the  parties.  When  the  parties  come  before 
the  clerk  in  the  manner  prescribed  by  statute,  and  he  com- 
mences the  performance  of  his  duties  in  the  manner  pre- 
scribed, he  obtains  jurisdiction,  and  if  he  proceed  regularly, 
so  far  that  rights  vest,  the  judgment  cannot  be  disregarded 
for  defects  that  do  not  raise  a  question  of  jurisdiction.  I 
am  of  opinion  that  if  it  is  shown  that  all  the  necessary 
steps,  up  to  and  including  the  indorsement  on  the  statement, 
were  regularly  taken  in  good  faith,  that  the  failure  to  make 
the  entry  in  the  judgment  book,  will  not  of  itself  render  the 
proceeding  void. 

Conceding  that  the  statement  was  regularly  made  and 
filed,  and  the  judgment  indorsed  upon  it,  the  question  arises 
whether  the  failure  of  the  clerk  to  make  the  entry  in  the 
judgment  book,  the  loss  of  the  judgment  roU  and  the  sub- 
sequent conveyance  by  the  administrator  of  &e  judgment 
debtor's  estate,  are  sufficient  grounds  for  equitable  relief. 
I  am  not  prepared  to  assume  jurisdiction  on  a  supposition 
that  the  alleged  judgment  roll,  if  in  existence,  could  not  be 
read  in  an  action  at  law,  notwithstanding  the  failure  to 
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make  the  entry  in  the  judgment  book;  nor  on  the  ground 
that  in  ease  of  its  loss  its  contents  cannot  be  estabUahed  by 
parol  in  a  conrt  of  law^  as  well  as  in  equity.  But  if  the 
complaint  had  set  forth  folly  what  acts  were  done,  at  the 
time  of  the  alleged  confession  of  judgment,  showing  Oak 
nothing  icssential  was  omitfced  exeept  making  the  entij  in 
the  judgment  book,  I  think  these  two  causes  combined  with 
that  of  the  sale  under  the  order  of  the  Probate  Court,  con- 
stituted ground  for  quitable  relief,  and  are  sufficient  grotmds 
for  permitting  an  amendment  of  the  complaint,  although  the 
demurrer  must  be  sustained  on  another  ground.  The  com- 
plaint admits  that  at  the  time  of  the  rendition  of  the  judg- 
ment some  of  the  acts  contemplated  by  the  statute  in  relation 
to  the  confession  of  judgment  were  omitted;  and  the  com- 
plaint is  too  yague  in  its  statements  as  to  what  steps  were 
taken  in  the  proceeding.  The  demurrer  will  be  sustained 
that  ihe  plaintiff  may  so  amend  the  complaint  as  to  state 
what  acts  were  done  in  the  attempt  to  obtain  judgment. 
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GEOEGE  A.  PEASE,  Administeatob,  Respondent,  v.  JAMES 

E.  KELLY  AND  OTHEBs,  Appellants. 

Vsndob'bLien. — A  mortgage  is  a  more  certain  sectirity  than  a  vendor's  lien, 
and  under  our  laws,. the  taking  of  a  mortgage  for  the  purchase  money, 
is  a  waiver  of  the  vendor's  lien. 

Idem. — A  vendor's  lien  exists  in  case  there  is  no  higher  security. 

Idkm. — Both  the  lien  of  a  mortgage  and  a  vendor's  lien  cannot  exist  at  the 
same  time. 

The  complaint  in  substance  alleges  that  Bobert  Moore  in 
his  lifetime,  in  1852,  sold  and  conveyed  by  deed  to  Daniel 
H.  Fergason,  a  tract  of  land,  and  water  privilege  at  the 
Willamette  Falls,  for  fifty  thousand  dollars;  o|  which  snm 
forty-five  thousand  remained  unpaid,  and  a  note  for  that 
amount  was  taken  by  Moore,  secured  by  mortgage  on  the 
premises.  Li  1853,  Ferguson  sold  the  premise^  subject  to 
the  mortgage,  to  the  Willamette  Falls  Transportation  Com- 
pany, who  made  extensive  improvements  thereon,  and  failed; 
leaving  their  work  subject  to  the  liens  of  mechanics  and 
material  men,  in  addition  to  the  incumbrance  of  this  mort- 
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gage.  In  1854,  Moore  assigned  this  note  and  mortgage,  by 
written  assignment  to  O.  C.  Pratt,  to  secure  the  payment 
of  a  sum  of  money,  loaned  by  Pratt^to  Moore.  In  1855, 
Pratt  assigned  by  written  assignment  to  Leander  Hohnes, 
and,  at  the  same  time,  Moore  executed  a  second  assignment 
of  the  note  and  mortgage  to  Hobnes,  but,  at  the  same  time, 
and  as  a  part  of  the  same  transaction,  took  back  an  agree- 
ment from  Holmes  to  pay  him  (Moore)  certain  sums  of 
money,  and  especially  19000,  which  sums  were  to  be  secured 
to  Moore  by  a  new  mortgage  #  on  the  land  in  question,  so 
soon  as  Holmes  should  get  the  legal  title,  and  discharge  the 
premises  from  certain  mechanics'  liens,  which  were  pending 
against  the  property,  amounting  to  about  $9,000. 

J.  K.  Kelly  and  MUchdl  dt  Dolph,  for  Appellants. 

A  vendor's  lien,  recognized  by  the  courts  of  some  of  the 
states,  and  rejected  by  others,  is  a  dangerous  principle,  and 
one  opposed  to  the  prevailing  policy  of  this  country,  which 
discourages  secret  liens.  {BayUy  v.  Greerdeafy  7  Wheatx)n, 
78;  5  Curtis,  216;  1  Lead.  Cases  in  Equity,  363;  Simpsm 
V.  Munou,  3  Kansas,  182.) 

Taking  an  express  security  on  the  land  itself  for  the 
whole  amount  unpaid,  as  by  a  mortgage,  will  merge  the 
implied  lien.  {Brovm  v.  Gilman^  4  Wheat.  255;  27  111.422; 
Fish  V.  Rowland,  1  Paige,  30,  31;  and  others.) 

A  vendor's  lien  will  not  be  enforced  against  a  b&najide 
purchaser  without  notice.  (7  Wheaton,  50;  1  Leading 
Cases  in  Eq.  371.) 

Logan  &  ShaUucky  J.  B.  Upton  and  Bronaugh  d  ByheeJoT 
respondent. 

Even  if  it  be  held  that  Moore's  assignment  of  the  145,000 
note  and  mortgage  to  Holmes  was  full,  so  as  to  divest 
Moore  at  law  of  all  interest  in  and  control  over  those  writ- 
ings, yet,  if  $9,000  of  the  purchase  money  of  the  land,  in- 
tended to  be  evidenced  and  secured  by  those  instruments, 
remains  actually  due  to  Moore,  under  the  agreement  be- 
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tween  him  and  Holmes,  at  the  time  of  assigning  the  note 
and  mortgage;  and  if  the  defendants  had  notice,  actual  oi; 
constmctiye,  of  that  fact  at  the  time  they  became  the  pur- 
chasers of  the  land,  then  Moore's  estate  still  retains  in 
equity  a  vendor's  lien  against  the  land  for  said  19,000  debt, 
unless  Moore  did  some  act  amounting  to  a  waiver  of  such 
liep.  (4  Kent,  152;  1  John.  Ch.  E.  308;  5  Ohio,  35;  18 
Ark.  142;  1  Paige,  23  and  numerous  other  cases  cited.) 

The  taking  of  a  distinct  security  for  the  purchase  money, 
is  a  waiver  of  this  lien,  but  the  taking  of  a  mortgage  on  the 
land  is  not.     (17  Ohio  500.) 

The  rule  caveat  emptor  applies  to  Kelly's  purchase  at 
sheriffs  sale,  of  the  interest  of  the  Willamette  Falls  M.  &  T. 
Co.  in  the  land.  (2  Kent,  78;  16  Cal.  559;  9  Wheat.  616, 
648,  and  other  cases.)^ 

Boise,  J.  In  this  case,  Moore  took  a  note  and  security 
on  the  land  for  the  purchase  money.  A  mortgage  is  a  more 
certain  ajid  definite  security  than  a  vendor's  lien.  The  lien 
exists  if  there  is  no  higher  security,  but  we  think  that  the 
taking  of  a  mortgage,  which  is  an  open  and  public  lien,  is  a 
waiver  of  the  vendor's  lien,  and  we  think  that  both^  liens 
cannot  exist  at  the  same  time,  and  such  seems  to  be  the 
well  established  doctrine  of  the  cases.  {Brotvn  v.  Oilman, 
4  Wheat.  255;  Fish  v.  Rowland,  1  Paige,  30;  Hunty.  Water- 
man,  12  Cal.  30;  CaTndeny.  Vail,  23  Gal.  633;  1st  Leading 
cases  in  Equity,  365;  27  HI.  422.) 

This  view  of  the  matter  necessarily  disposes'  of  ail  the 
questions  in  the  case,  and  it  will  not  be  necessary  in  dis- 
posing of  the  case,  to  consider  the  numerous  other  points 
which  were  dis(hissed  on  the  argument. 

The  judgment  will  be  reversed. 


1.    The  briefs  in  this  case  are  very  full,  uid  embrace  very  many  points  of  interest  to  tbe 
bar.    Only  such  points  are  referred  to  here  as  belong  to  the  views  taken  by  the  ooort.— Bsp. 
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R.    H.   DEARBORN,  Respondent,  v.  JAMES    J.  PATTON 

AND  OTHERS,  Appellants. 

Appeal  from  Douglass  County, 

Lien  of  JuDOMEirr — K  tianseript  of  a  judgment  in  a  JQstice'a  coortr  was  filed 
in  drcnit  court,  in  1861,  and  became  a  lien  on  real  estate  for  five  yeais, 
under  the  law  of  1855.  In  1862,  the  statute  made  it  a  lien  as  long  as  ui 
execution  might  issue,  repealing  the  law  of  1855,  and  in  1864  it  was  en- 
acted that  a  lien  should  extend  to  ten  years,  and  if  no  execution  had 
issued  thereon,  it  should  then  expire,  and  process  was  provided  by 
which  execution  might  issue  after  ten  years,  and  that  woiUd  continue 
the  lien. 

The  section  3  of  the  repealing  act,  p.  944  of  the  code,  passed  1864,  provides 
that  "  no  rights  vested  or  liabilities  incurred  at  that  time,  shall  be  lost  or 
discharged :"  £ie/d,  under  these  statutes,  that  the  judgment  lien  is  an  inci- 
dent to  a  judgment,  and  is  a  liability  incurred,  and  was  saved  from  the 
effect  of  a  repealing  statute. 

Pabtnebship.— Effect  of  docketing  a  judgment  in  the  partnership  name. 

TfflS  suit  was  brought  by  R.  H.  Dearborn,  administrator 
of  the  estate  of  B.  E.  Stratton,  deceased,  to  foreclose  a 
mortgage  on  land  in  Douglas  County,  given  by  James 
Patton  to  said  Stratton,  and  dated  on  the  twenty-fourth  of 
February,  1862.  John  Smith  and  D.  C.  Underwood  were 
made  parties,  defendant,  because  they  were  judgment 
creditors  of  said  Patton.  The  appellant  Smith,  in  a  sepa- 
rate answer  by  him  filed,  alleges  that  in  1861,  S.  Marks  & 
Co.,  obtained  a  judgment  against  said  Patton  in  a  justice's 
court,  in  Douglass  County,  for  160.50,  with  interest,  at  two 
per  cent,  per  month,  and  on  the  fifth  day  of  July,  1861,  a 
certified  transcript  of  such  judgment  was  filed  in  the  office 
of  the  clerk  of  Douglas  County,  and  such  judgment .  then 
and  there  docketed  in  the  judgment  lien  docket  of  the  cir- 
cuit court  of  said  county,  whereby  said  judgment  became  a 
lien  on  said  land,  and  the  appellant  claims  that  the  same 
lien  stUl  exists.  The  court  below  held  that  the  judgment 
set  up  in  the  answer,  was  not  a  lien  upon  the  mortgaged 
premises. 
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WcUsan  dt  WtUis^  for  appellants. 

A  judgment  rendered  by  a  justice  of  thepeace,  when  filed 
and  docketed  in  the  circuit  court,  shall  have  the  same  lien 
as  a  judgment  in  the  circuit  court.  '  (Stat.  1855,  p.  304, 
sees.  78,  79;  Code,  p.  593,  sees.  50;  51.) 

At  the  time  of  docketing  this  judgment,  the  law  continued 
the  lien  for  five  years. 

In  1862,  this  law  was  repealed,  and  the  general  laws  in 
sec.  267,  fixed  the  same  time  for  the  continuance  of  a  lien. 

In  October,  1864,  before  the  expiration  of  five  years  of 
the  lien  of  this  judgment,  sec.  267  was  amended,  extending 
the  lien  to  ten  y^ars.     (Code,  p.  206;  Daily  v.  Burk,  28 

Ala.  330; v.  TuUis,  2  Minn.  572;  Wood  v.  WtUiams, 

1  Greene,  Iowa,  272-4-5.) 

Where  one  statute  is  repealed  and  another  enacted  at  the 
same  time,  the  second  statute  continues  the  first.  {Lisbon 
V.  Clark,  18  N.  H.'234;  Wright  y.  OaJdy,  5  Met.  400;  Ful- 
lerton  v.  Spring,  3  Wis.  667.) 

WiUiams  d  WiUia,  for  respondent. 

The  repeal  of  the  law  of  1855,  in  1862,  destroys  Smith's 
lien  (2  Ohio,  S.  B.  36 ;  3  Parsons  on  contracts,  275 ;  1 
Peters,  4AS),  unless  preserved  in  the  saving  clause.  (Code, 
p.  944,  sec.  3,  p.  497,  sec.  9.)  The  law  creating  judgment 
Uens  is  not  retrospective,  nor  does  it  continue  liens  of  judg- 
ments prior  to  its  passage.     (Code,  p.  206,  sec.  4.) 

If  there  was  a  lien  on  the  property,  it  was  under  the  old 
statute  of  1855,  and  expired  by  limitation  in  five  years,  and 
this  time  elapsed  before  this  suit  was  commenced. 

The  juagment  was  not  docketed  as  the  law  requires. 

The  judgment  is  not  so  plead  as  to  constitute  a  defense. 
(Code,  p.  160,  sec.  65;  36  Penn.  458.) 

The  appellant's  lien  is  statutory,  and  must  be  clearly 
within  the  provisions  of  the  act.  (1  Wash,  on  real  property, 
477,  478 ;  7  Conn.  556.) 

The  lien  was  lost  by  the  judgment  being  taken  into  the 
District  Court  before  an  execution  had  been  issued  thereon. 


422  CASES  IN  THE  SUPREME  GOUBT. 

Dearborn  V.  Patton. 

The  law  in  force  at  the  time  of  the  making  of  a  contract, 
enters  into  and  makes  a  part  of  the  contract.  (16  Johns, 
251 ;  16  Mass.  13 ;  31  lU.  83.) 

Boise,  C.  J.  The  statute  of  1855,  p.  304,  sees.  78,  79, 
provides  that  judgments  in  justices'  courts,  when  a  tran- 
script was  filed  in  the  circuit  court,  and  the  judgment  dock- 
eted in  the  judgment  lien  docket,  shoxdd  become  a  lien  on 
the  real  estate  of  the  judgment  debtor.  This  judgment  in 
question  therefore  became  a  lien  on  the  land  in  question, 
on  the  same  being  docketed  July  5th,  1861,  which  lien 
would  have  continued  for  five  years  from  that  time,  had 
that  stsctute  remained  in  force  until  the  same  was  super- 
seded by  our  present  statute  (p.  206,  sees.  266,  267),  and 
it  is  claimed  that  the  statute  of  1855  was  repealed  by  the 
statute  of  1864  (Code,  p.  944,  sec.  3),  and  the  lien  thereby 
destroyed.  Section  three  provides  that  no  rights  vested  or 
liabilities  incurred  when  the  repealing  act  takes  efiect  shall 
be  thereby  lost  or  destroyed.  We  hold  that  a  judgment 
lien  on  real  estate  is  an  incident  to  the  judgment,  and  is  a 
liability  incurred,  and  that  the  Uen  was  therefore  saved  from 
the  efiect  of  the  repealing  statute. 

The  next  question  is,  did  our  present  statute,  providing 
for  judgment  liens,  extend  liens  created  under  the  statute 
of  1855,  which  existed  at  the  time  the  present  statute  took 
efi'ect? 

The  present  statute  provides  that  liens  of  this  nature  shall 
continue  while  an  execution  may  issue  on  the  judgment. 
(Code,  sec.  266.)  Section  292,  p.  216  of  code,  provides, 
that  whenever,  after  the  entry  of  judgment,  a  period  of  five 
years  shall  elapse  without  an  execution  being  issued  on  such 
judgment,  thereafter  an  execution  shall  not  issue  except  as 
provided,  which  requires  a  proceeding  in  court  to  revive  the 
judgment  for  that  purpose. 

Section  267,  p.  206,  provides,  that  "whenever,  after  the 
entry  of  judgment,  a  period  of  ten  years  shall  elapse  with- 
out an  execution  being. issued  on  such  judgment,  the  lien 
thereof  shall  expire."  These  provisions — 1st,  that  the  lien 
shall  continue  while  an  execution  may  issue ;  2d,  that  no 
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execution  shall  issue  after  the  lapse  of  five  years,  without  a 
legal  proceeding  to  revive  the  judgment;  and,  3d,  that  when 
ten  years  shall  elapse  without  an  execution  being  issued  on 
the  judgment,  the  lien  shall  expire — do  not  appear  to  be 
consistent  with  each  other,  and,  I  confess,  leave  the  ques- 
tion, as  to  when  a  judgment  lien  expires,  in  confusion.  But 
this  court,  in  the  case  of  March  v.  Moore  (2  Oregon  B. 
189),  have  construed  this  statute  of  1864,  sec.  267,  p.  206, 
and  held  that  that  section  extended  judgment  liens,  not 
having  expired  at  the  time  the  statute  took  effect,  from  five 
to  ten  years,  and  we  recognize  tiiis  case  as  authority  here. 

The  judgment  lien  is  created  by  statute,  and,  without  any 
provision  limiting  it  as  to  the  time  it  should  run  without 
being  foreclosed,  it  would  run  indefinitely.  It  was  first 
limited  to  five  years,  and  when  that  limit  was  extended,  and 
the  lien  preserved,  continued  to  run  and  bind  the  land  to 
the  time  limited  by  the  second  statute,  which  by  the  con- 
struction given  to  section  267,  would  be  ten  years  from  the 
date  of  the  judgment,  when  no  execution  is  issued;  and 
when  execution  is  issued,  then  during  the  time  the  judg- 
ment is  kept  alive,  so  that  an  execution  may  issue  thereon; 
and  every  issue  of  an  execution,  it  would  seem,  extends  the 
lien  for  five  years. 

There  is  another  point  made  by  the  respondents  in  this 
case:  it  is  insisted  that  the  judgment  was  not  properly 
docketed,  it  being  in  the  name  of  8.  Marks  &  Co.  v.  James 
Potion  et  al.y  not  setting  out  the  names  of  the  partners  con- 
stituting the  firm  of  S.  Marks  &  Co. ;  and  it  is  claimed  that 
such  an  entry  in  the  docket  is  not  legal  notice  to  subsequent 
purchasers.  In  this  case  the  name  of  the  judgment  debtor 
is  correctiy  described,  and  it  is  his  land  that  is  to  be  affected 
by  t]ie  lien.  The  record,  therefore,  is  not  uncertain  as  to 
the  land  affected.  It  shows  that  the  land  of  Patton  is  sub- 
ject to  a  lien  by  a  judgment  to  S.  Marks  &  Co.,  and  I  think 
the  estate  affected  by  the  lien  is  as  clearly  pointed  out  as 
though  the  individual  names  of  the  plaintiffs  had  been 
spread  on  the  record  of  the  docket  entry. 

Judgment  is  therefore  modified. 
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ROBEET  McCALLA,  Respondent,  r.  MULTNOMAH  COUNTY, 

Appellant. 

Appeal  from  MuUnomah  County. 

Comrrr  Liable  fob  Nbguoenoe  of  Boad  Supkbtibobs.— Boad  saperrisoiB 
are  agents  for  the  county,  and  the  county  is  liable  for  a  supervisor's  neg- 
ligence in  not  repairing  a  bridge. 

Bbidoe. — ^The  cpunty  is  responsible,  under  section  347  of  the  code,  for  neg- 
ligence in  allowing  a  bridge  to  be  out  of  repair,  whereby  injury  accmes 
to  any  person  trayeling  oyer  it,  who  is  himself  not  guilty  of  negligence; 
and  negligence  is  a  question  for  the  jury. 

The  plaintiff  in  this  action  seeks  to  recover  damages 
received  by  the  minor  son  of  the  plaintiff,  caused  by  said 
minor  having  fallen  through  a  bridge  on  a  county  road, 
within  said  county  of  Multnomah.  The  complaint  alleges 
that  the  said  bridge  belonged  to  the  county,  and  that  the 
same  was  out  of  repair  through  the  negligence  of  the  county, 
and  ih  consequence  of  such  negligence  said  child  became 
injured.  The  defendant  moved  for  a  nonsuit,  on  the  groimd 
that  under  our  state  laws  there  is  no  liability  attaching  to  a 
county  for  injuries  sustained  by  individuals  from  defects  in 
roads  and  bridges.  The  court  below  overruled  said  motion, 
and  the  case  was  tried  by  a  jury  and  damages  recovered. 

Kelly  &  Beed  and  Page  d  Thayer,  for  the  appellants. 

By  common  law  counties  were  ndt  liable.  (Ang.  on  High- 
ways, 286,  et  seq.) 

Liability  under  statute  cannot  be  extended  beyond  statute 
measure.     (17  Conn.' 476;  8  Met.  388;  7  Gush.  490.) 

No  statdte  in  Oregon  requiring  counties  to  keep  bridges 
in  repair.     (Code  pp.  866-31.)    . 

Such  duties  belong  to  particular  officers.  (11  N.  T.  392; 
21  Cal.  113,  etc.) 

No  notice  given  to  supervisor  of  defect  in  bridge. 

Caplea  &  Moreland,  for  the  respondent. 

County  bound  to  repair  bridges.  (Code  p.  366,  sec.  870; 
3  Hill,  612;  5  Selden,  163.)' 
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A  duty  to  repair  i^iyolyes  an  obligation  to  pay  damages 
resTdting  from  a  neglect  to  repair.  (16  N.  T.  158;  7  Conn. 
86;  9  Iowa,  227;  39  Barb.  329;  13  Iowa,  181;  Ang.  on  High- 
ways, sees.  290-300.) 

Bois£,  C.  J.  The  question  presented  td  this  court  for 
determination  is:  Are  the  counties  in  this  state  liable  for 
injuries  to  persons  occurring  by  reason  of  bridges  on  county 
roads  being  out  of  repair?  This  question  must  depend  on 
the  construction  of  our  statutes  on  this  subject,  ''that  aU 
connty  roads  shall  be  under  the  supervision  of  the  county 
court  of  the  county  in  which  such  road  is  situated."  It  is 
the  dufrjr  of  the  comity  coiart  to  appoint  supervisors  in  each 
road  district;  and  the  county  court  also  has  power  to  remove 
supervisors  on  failure  to  perform  their  duties,  and  they  are 
made  responsible  to  the  court,  and  are  the  agents  of  l^e 
county.  (See  Statutes,  863,  sec.  19.)  On  failure  to  perform 
his  duty,  a  supervisor  is  Uable  to  an  action  by  the  cpunly 
for  the  use  of  the  county;  and  as  being  an  agent  of  the 
conniy.  and  acting  nnder  its  anthoriiy  and  direction.  We 
think  the  county  would  be  liable  for  his  negligence  in  not 
repairing  a  bridge,  provided  there  is  any  liability  in  such 
cases.  It  is  contended,  that  at  common  law  there  would  be 
no  such  liability;  and,  that  a  person  injured  by  a  bridge  out 
of  repair,  has  no  remedy,  however  clearly  it  be  shown  to 
have  been  occasioned  by  the  negligence  of  the  road  super- 
visor. This  may  be  true  at  common  law,  but  the  statute  of 
this  state  (page  235,  sec.  34:1)  provides:  ^^An  action  may  be 
maintained  against  a  county,  or  other  of  the  public  corpo- 
rations mentioned  in  section  346,  either  upon  a  contract 
made  by  such  county,  or  other  pubUc  corporation  in  its 
corporate  character,  and  within  the  scope  of  its  authority, 
or  for  an  injury  to  the  rights  of  the  plaintiff,  arising  from 
some  act  or  omission  of  such  county,  or  other  public  cor- 
poration." 

We  think  that  when  the  county  erects  a  bridge  on  a  pub- 
Uc highway,  to  be  used  for  travel,  they  are  responsible 
under  this  statute  for  negligence  in  allowing  the  same  to  be 
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out  of  repair,  whereby  injury  accrues  to  any  person  travel- 
ing over  it,  who  is  himself  not  guilty  of  negligence.  What 
would  be  negligence  in  the  county,  or  in  the  party  injured, 
are  questions  for  a  jury,  to  be  determined  in  each  particTilar 
case,  and  in  this  case  they  were  found  favorably  to  the 
plaintiff. 


WALTER    MOFFITT   and    A.    METER,    Respohdents,   r. 

STEPHEN  COFFIN,  Appellant. 

Appeal  from  MvUnomah  County. 

I 

CoYBNAMT,  CoNffTBUcnoN  OF.— A  coYenant  in  deed  was  in  these  words:  'The 
said  party  of  the  first  part,  for  them  and  their  heirs,  the  said  premises, 
in  the  qniet  and  peaceful  possession  of  the  said  party  of  the  second  part, 
their  heirs  and  assigns,  against  the  said  party  of  the  first  part  and  their 
heirs,  lawfully  claiming,  or  to  claim  the  same,  shall  and  will  waziant, 
and  by  these  presents  forever  defend,"  Etld,  not  to  be  a  coyenant  for 
quiet  enjoyment,  and  that  it  does  not  warrant  against  assigns  of  the 
grantor. 

Idem. — An  express  coyenant  cannot  be  oonstrued  so  as  to  extend  its  obliga- 
tions by  implication. 

Tms  actioijL  was  brought  by  Walter  Moffitt  and  A.  Meier, 
plaintiffs,  in  the  circnit  conrt  of  Multnomah  County,  against 
Stephen  Coffin  to  recover  damages  for  the  alleged  breach  of 
a  covenant  of  warranty,  made  by  Coffin  to  the  assignors  of 
plaintiffii,  for  certain  real  estate  in  the  city  of  Portland,  in  a 
deed  by  Coffin  and  wife,  from  which  real  estate,  consisting 
of  town  Ipts,  said  plaintiffs  were  evicted  by  a  person  claim- 
ing the  title  from  Coffin  prior  in  date  to  the  title  of  plaintiffs. 
The  warranty  is  as  follows :  "And  tiie  said  party  of  the  first 
part,  for  them  and  their  heirs,  the  said  premises  in  the  qniet 
and  peaceful  possession  of  the  said  party  of  the  second  part, 
their  heirs  and  assigns,  against  the  said  party  of  the  first 
part  and  their  heirs,  lawfully  claiming  or  to  claim  the  same, 
shall  and  will  warrant  and  by  these  presents  forever  defend." 
The  court  below  overruled  a  demurrer  to  complaint,  and 
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upon  motion  stmck  out  the  defendant's  answer,  to  which  ex- 
ception was  taken,  and  from  the  judgment  for  the  plaintifGs, 
defendant  has  appealed. 

0.  P.  Mason,  for  the  appellant. 

An  express  covenant  takes  away  all  implied  covenants. 
(7  Mass.  68 ;  8  Mass.  201 ;  11  Johns.  122.) 

An  express  covenant  of  warranty  against  the  defendant 
and  his  heirs  cannot  be  construed  so  as  to  extend  to  any 
other  persons  than  those  named.  (2  Bac.  Ab.  576,  677, 
582,  584.) 

Damages  can  only  be  recovered  in  such  cases  for  the  pur- 
chase money  and  interest.     (4  Kent,  475,  476,  477.) 

Lansing  SiotU  and  KeUy  dt  Beed,  for  the  respondents, 
claim :  That  the  covenant  herein  is  a  covenant  for  quiet 
enjoyment.     (Rawle,  167,  168.) 

When  a  party  covenants  against  himself  and  his  heirs,  he 
covenants  against  the  acts  of  himself  and  his  heirs.  (17 
m.  185.) 

What  damages  should  be  allowed.  (Sedg.  on  Dam.  179- 
186,  note  1 ;  9  Johns.  324 ;  13  Barb.  267.) 

Boise,  C.  J.  The  point  here  to  be  decided  is,  whether 
or  not  this  covenant  guarantees  the  grantees  of  CofBn  by 
this  deed,  in  the  quiet  enjoyment  of  the  premises,  against 
the  former  assignee  of  Coffin  to  the  same  premises.  The 
language  of  the  covenant  is,  '^against  the  said  party  of  the 
first  part  and  their  heirs."  Assigns  are  not  mentioned, 
and  therefore  not  included ;  for  this  covenant  must  be  con- 
strued, like  any  other  contract,  by  the  ordinary  construction 
of  its  language.  It  is  an  express  covenant,  and  therefore 
nothing  can  be  implied  to  extend  its  obligations.  It  is  not 
in  the  form  of  any  usual  covenant,  and  I  think  has  very 
little  significance.  If  the  word  assigns  had  been  inserted  in 
the  covenant,  it  would  then  have  been  a  covenant  for  quiet 
enjoyment.  We  think,  therefore,  that  no  recovery  can  be 
had  on  this  covenant  in  this  case. 

Judgment  is  reversed. 
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THE  OEEGON  CENTRAL  R.  R.  CO.,  Respondent,  v.  AARON 

.  E.  WAIT,  Appellant. 

Appeaifrom  Clackamas  County. 

Bight  of  Way. — Joindbb  of  Dsfsnoes. — ^In  an  action  to  condemn  land  for 
a  railroad,  the  defendant  has  his  choice,  either  to  rely  on  \rhat  the  statute 
(Code,  p.  670,  345),  denominates  a  legal  defense,  or  waiving  that,  plead 
the  value,  or  resulting  damages,  or  both;  bat  he  cannot  on  the  same 
trial,  contest  the  plaintifTs  right  to  take  the  land,  and  try  &e  question 
of  damages. 

Damaobs. — ^Exception  taken  was  this,  "  that  the  plaintiff  below  was  allowed  to 
prove  on  trial,  that  the  construction  of  a  railroad  across  the  land  of  the  de- 
fendant, would  be  of  more  benefit  than  dftmage  thereto,  excepting  the 
value  of  the  foTuf  actually  taken  by  plaintiff,"  and  the  instruction  of  the 
court  therein,  excepted  to  was  thus,  "  if  the  benefits  to  the  lands  of  the 
defendant,  are  equal  to  the  damages,  then  all  that  you  should  assess  is 
the  value  of  the  land  taken:' '  Edd,  these  are  not  errors. 

Costs.— TxNDEB. — ^A  tender  of  one  hundred  dollars  was  made  on  the  day  of 
trial  by  plaintiff,  which  the  defendant  refused  to  take,  and  failing  to  re- 
coyer  by  verdict,  more  than  fifty  dollars,  the^  defendant  was  adjudged  (o 
pay  all  costs  subsequent  to  the  tender:  Held,  that  under  sec.  49,  p.  671  of 
Code,  this  was  error,  the  tender  not  having  been  made  before  the  com- 
mencement of  the  action. 

Fence. — Who  is  to  build  the  fences  along  a  railway  ? 

The  Oregon  Central  Bailroad  Company,  alleging  a  due 
incorporation,  with  its  place  of  business  at  Salem,  Oregon, 
averred  that  it  needed  a  right  of  way  over  certain  lands 
owned  by  A.  E.  Wait,  defendant,  and  described  the  claim 
across  which  the  line  of  road  was  desired,  and  the  direction 
thereof.  Plaintiff  desired  an  appropriation  of  thirty  feet 
on  each  side  of  the  center  line  of  road;  and  prayed  an 
assessment  of  the  damages  therefore,  alleging  an  inability 
to  agree  with  the  owner  of  said  land  for  such  right  of  waj. 
The  defendant  Wait,  answered  on  the  fifteenth  of  March, 
1869,  denying  knowledge  sufficient  to  form  a  belief  as  to 
the  legal  incorporation  of  plaintiff,  and  averring  ihat  the 
land,  actually  sought  to  be  appropriated,  was  over  ten 
acres,  and  that  the  damages,  which  he  would  suffer  by  such 
passing  of  plaintiff's  railroad  over  his  land  claim,  would  be 
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twelve  hundred  dollars.  The  reply  joined  issue  upon  the 
questions  of  amounts  of  land  and  damages.  On  the  nine- 
teenth of  March,  on  motion,  that  part  of  the  answer  sub- 
stantially denying  the  incorporation  of  plaintiff,  was  stricken 
out,  and  this  was  excepted  to  by  defendant.  On  the  twenty- 
second  day  of  March,  the  cause  was  called  for  trial,  and  on 
the  same  day,  the  plaintifiTs  counsel  in  writing,  tendered  to 
the  defendant  a  judgment  in  his  favor  for  one  hundred  dol- 
lars, which  was  refused.  After  Verdict  for  fifty  dollars,  the 
clerk  taxed  the  costs,  etc.,  in  the  action,  accruing  after  such 
tender  of  judgment,  against  the  defendant,  in  the  sum  of 
$38.76,  and  on  an  appeal,  the  court  below  confirmed  such 
taxation,  and  from  the  several  rulings  defendant  appealed, 
alleging  error  as  to  each  ruling. 

Wait  &  KeUy^  of  counsel  for  the  appellant,  set  forth  as  the 
errors  relied  upon. 

1st.  In  requiring  the  defendant  to  elect  to  withdraw  a 
part  of  the  answer,  and  in  striking  out  that  part  of  the 
answer  (set  forth  above). 

2d^  In  overruling  the  objections  of  defendant  thereto, 
and  in  allowing  the  plaintiff  to  give  evidence,  tending  to 
prove  ''that  the  construction  of  a  railroad  across  the  land 
of  the  defendant,  would  render  the  remaining  land  more 
valuable,  and  that  the  railroad  would  be  a  benefit  to  the 
land  not  appropriated,  and  that  such  benefits  would  exceed 
all  damages  to  the  defendant's  property,  except  the  value  of 
the  land  actually  appropriated  by  plaintiff. 

4th.  In  sustaining  the  decision  of  the  clerk,  taxing  all  the 
costs  against  the  defendant,  which  accrued  after  tender  of 
judgment. 

6th.  In  declining  to  instruct  the  jury,  without  addition 
or  qualification  as  follows: 

"  The  verdict  of  the  jury  in  this  action,  should  secure  to 
the  defelfdant  compensation  for  all  the  damages  resulting 
from  the  appropriation  of  the  land  sought  to  be  appro- 
priated, irrespective  of  any  increased  value  thereof,  by 
reason  of  the  proposed  improvement  by  the  plaintiff.'' 
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Upon  the  first  error,  counsel  claim  that,  as  a  jurisdic- 
tional question,  the  denial  of  the  legal  incorporation  of 
the  plaintiff  shotdd  have  remained  in  the  answer  and  cited  7 
Mass.  353;  21  Pick.  535;  1  Bibb.  262;  7  Porter,  37;  5 
Monroe,  261;  3  How.  U.  S.  762,  etc. 

That  it  was  in  fact  a  plea  in  bar — and  cited  11  Mass.  313, 
119;  7  Pick.  62;  3  Met.  235,  417;  15  Wend.  315;  13  N.  Y. 
309;  etc. 

Upon  the  other  question — counsel  claimed,  that  before 
sixty  feet  of  land  in  width  across  the  farm  of  defendant  could 
be  rightfully  appropriated,  the  defendant  was  entitled  to  all 
damages  necessarily  resulting  therefrom,  including  expense 
of  fencing,  crossways,  and  the  inconvenient  or  unsightlj 
condition  in  which  the  remainder  of  the  land  is  left— and 
cite  Gen.  Laws,  pp.  99,  665  and  671. 

The  claim  that  the  judgment  of  the  court  appropriates  the 
property,  and  the  compensation  for  the  property  must  pre- 
cede the  appropriation,  and  that  any  benefits  from  iiie 
railroad  are  prospective  and  cannot  be  deemed  compensation. 

That  the  property  of  which  defendant  has  been  deprived 
is  the  strip  of  land  before  mentioned — an  enclosure  against 
all  other  owners,  persons,  and  animals — ^the  right  to  use  the 
whole  farm  without  obstruction,  and  without  the  expense  of 
constructing  crossings,  and  without  a  severance,  which 
renders  the  farm  undesirable  and  comparatively  worthless; 
and  that  these  have  all  been  taken,  and  without  compensa- 
tion first  made  therefor. 

They  claim  that  the  court,  by  its  rulings,  denied  to  defend- 
ant the  cost  of  fencing  against  the  railroad,  and  the  judgment 
of  the  court  presumes  the  defendant  has  been  paid  that  cost. 

What  damages  are  to  be  assessed?  (Bedfield  on  Bail- 
ways,  pp.  263,  483,  489,  287,  291;  47  Maine,  207;  lOInd. 
123;  31  Cal.  371;  23  Vt.  613;  22  Dl.  222;  15  Ohio,  39.) 

They  claim  an  improper  taxation  of  costs,  against  de- 
fendant. 

Michell,  Dolph  &  Smithy  for  respondent,  claim :  1st  The 
defense,  denying  the  incorporation  of  plaintiff,  could  not  be 
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set  up  in  conjunction,  with  an  ayerment  of  the  value  of  the 
land,  or  damages.    (Gen.  Laws,  sec.  45,  p.  470.) 

2d.  It  was  in  the  nature  of  a  plea  in  abatement.  (1  Pet. 
387;  4  Wash.  C.  C-  662;  1  Mass.  480;  27  Conn.  282;  44  Me. 
49;  39  Id-  571.) 

A  plea  in  abatement  cannot  be  plead  with  a  plea  in  bar. 
(2  Or.  49;  7  Barb.  368.) 

Upon  the  second  assignment  of  error,  counsel  claim,  that 
compensation  for  private  property  taken  for  public  use  need 
not  be  made  in  money,  but  may  be  made  in  resulting 
benefits.  (3  AUen,  137;  8  Barr.  445;  17  Wend.  649;  13 
Barb.  169,  etc.) 

That  the  material  inquiry  is,  is  the  property  injured  or 
benefited  ? 

That  the  clause  in  the  statute,  'irrespective  of  any  in- 
creased value  thereof,"  refers  to  the  strip  of  land  only,  and 
not  to  compensation  for  resulting  damages  to  other  lands 
not  taken. 

The  court  charged  the  jury  that  *'  neither  the  plaintiff  or 
defendant  were  required  to  fence  the  lines  of  the  land  sought 
to  be  appropriated,  but  either  party  had  a  right  to  fence 
when  business  or  convenience  prompted,"  and  that  such  is 
the  law  in  Oregon. 

They  claim  the  taxation  of  costs  was  in  accordance  with 
law.    (Gen.  Laws,  sec.  511.) 

Wilson,  J.  Appellant  excepted  to  the  striking  out  of  his 
answer  the  denial  of  the  incorporation  of  respondent,  and 
claimed  that,  as  a  denial  to  a  material  allegation,  it  was  not 
a  plea  in  abatement,  and  not  inconsistent  with  our  laws, 
which  gives  to  a  defendant  only  the  right  to  demur  or  an- 
8tt?er-that  it  was  a  plea  in  bar  of  respondent's  right  to  recover, 
going  to  the  merits  of  the  action,  and  cited  authorities. 
Appellant  further  claimed  that  in  this  case  it  was  also  a 
jurisdictional  question,  and  could  not  be  waived  by  the  court. 

Bespondent  claimed  that  such  pleading  is  prohibited  by 
sec.  45,  p.  670,  of  the  Code,  and  that  a  plea  in  abatement 
cannot  be  pleaded  with  one  to  the  merits. 
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We  deem  it  unnecessary  to  marshal  the  authorities  on  this 
point,  and  decide  from  them,  either  as  to  the  influence  of  this 
plea  or  the  nature  of  it.     Sujficient  that  many  of  the  authori- 
ties cited  declare  it  a  plea  in  abatement,  and  as  many  more  a 
plea  in  bar.  Our  code  decides  this  question  in  our  view.  Sec. 
46,  p.  670,  is  in  these  words:  ''The  defendant  in  his  answer 
may  set  forth  any  legal  defense  to  the  appropriation  of  such 
land,  or  any  portion  thereof;  or,  omitting  such  defense,  may 
aver  the  true  value  of  the  land  in  question,  or  the  damage 
resulting  from  the  appropriation  thereof,   or  both."    This 
section  forms  a  part  of  the  law  on  corporations,  and  we  find 
no  difficulty  in  construing  it  to  mean  this — ^legal  defenses 
must  be  pleaded  separately — ^if  plead,  then  issues  of  merit 
cannot  be  joined  with  them.    A  defendant  has  his  choice  to 
either  rely  upon  a  legal  defense,  or,  choosing  to  omit  that, 
may  plead  value,  or  damages,  or  both.    Evidently  this  plea 
amounted  to  a  legal  defense,  and  defendant  could  have 
relied  upon  it;  but  the  law  plainly  declares,  he  could  not 
first  rely  upon  that,  and  failing,  resort  in  the  same  answer 
to  the  merits.    We  think  the  court  below  was  right  in  re- 
quiring defendant  to  select  which  defense  he  relied  upon; 
and  in  case  he  did  not  so  indicate,  to  strike  out  one  of  them, 
and  there  was  no  error  here. 

The  second  point  in  which  error  is  alleged  may,  from  the 
exceptions  taken,  be  expressed  thus:  ''that  the  plaintiff 
below  was  allowed  to  prove  on  trial,  that  the  construction 
of  a  railroad  across  the  land  of  the  defendant,  would  be  of 
more  benefit  than  damage  thereto,  excepting  the  value  of 
the  land  actually  taken  by  plaintiff;"  and  that  the  court, 
based  thereon  this  instruction:  "if  the  benefits  to  the  lands 
of  the  defendant  are  equal  to  the  damages,  then  all  that  you 
should  assess  is  the  value  of  the  land  taken."  In  the  con- 
stitution of  Oregon  in  sec.  4,  art.  XI,  is  found  this  provision : 
"no  person's  property  shall  be  taken  by  any  corporation, 
under  authority  of  law,  without  compensation  being  first 
made  or  secured,  in  such  manner  as  may  be  prescribed  by 
law."  Under  this  power  the  legislature  enacted  a  law  relat- 
ing to  corporations,  and  among  its  provisions  are  these :  After 
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statmg  that  a  company  may  appropriate  lands  for  track,  for 
buildings,  a  right  of  way  over  other  lands  in  constructing  these, 
and  for  side  tracks,  etc.,  in  the  latter  part  of  sec.  24,  p.  665, 
Gen.  Laws,  there  is  the  following  provision,  "but  no  such 
appropriation  of  private  property  shall  be  made,  until  com- 
pensation therefor  be  made  to  the  owner  thereof,  irrespec- 
tive of   any  increased  value  thereof,   by  reason  of    the 
proposed  improvement  by  such  corporation,  in  the  manner 
hereinafter  provided."    The  manner  of  procuring  an  assess- 
ment of  the  value  or  damages,  is  found  under  title  m,  p. 
670,  and  in  case  the  owner  and  the  corporation  cannot  agree 
upon  the  amount,  the  corporation  may  commence  an  action 
to  estimate  the  same;  and  section  45,  p.  671,  designates 
what  claims  the  owner  may  set  up,  viz:  "the  true  value  of 
the  land  in  question,  or  the  damage  resulting  from  the 
appropriation  thereof,  or  both."    From  these  provisions, 
there  can  be  no  question  as  to  the  owner's  right  to  recover 
the  true  value  of  land  appropriated,  in  any  event,  and  the 
respondent  admits  this.     We  think  that  sec.  24  is  declara- 
tory of  this,  that  the  land  cannot  be  appropriated  until  com- 
pensation therefor  be  made,   or,   in  the  language  of  the 
constitution,  secured,  to  the  owner;  and  that  this  compensa- 
tion is  to.be  estimated  irrespective  of  any  additional  value, 
which  may  be  given  to  that  designated  strip  by  any  build- 
ings, or  other  improvement  which  may  be  put  thereon  by 
the  corporation.     It  does  not  mean  that  the  compensation 
shall  be  estimated  irrespective  of  any  additional  value  given 
to  other  lands  of  the  same  owner,  adjacent  thereto.    The 
compensation  is  secured  by  the  award  of  the  jury  in  view  of 
the  whole  case,  and  by  the  judgment  of  the  court  ihereon. 
The  issue  was  properly  submitted  by  the  court  to  the  jury, 
that  the  damages  are  to  consist  of  the  value  of  the  land  ap- 
propriated, irrespective  of  any  additional  value  to  it,  etc., 
and  then,  if  such  appropriation  injures  the  other  land  of 
that  owner,  over  and  above  the  benefits  or  additional  value 
of  those  lands,  by  the  improvements  by  the  corporation,  an 
additional  amount  is  to  be  awarded  sufficient  to  cover  sudh 
excess  of  injury  over  benefit,  etc. 

29 
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In  this  question  are  inyolved,  we  think,  fences,  cattle- 
guards,  disadvantage  of  crossings,  and  all  points  of  incon- 
yenience  and  expense.  The  main  objection  seems  to  be  that 
this  is  a  compensation,  which  cannot  be  tendered  or  paid 
in  advance  of  the  improvement;  but  the  allowanee  bj  a 
jury  covers  all  these  questions,  and  there  can  be  no  damage 
to  other  lands,  in  case  the  corporation  fails  to  build  the 
road,  forfeiting  its  charter,  and  sufiEering  the  lands  to  fall 
back  to  the  owner;  in  which  case  he  receives  his  land  again, 
additional  to  the  damages  paid,  or  secured  in  judgment. 

Our  law  does  not  require  that  either  the  corporation  or 
the  land  owner  shall  build  fences  along  the  track,  but  ve 
think  that  is  one  of  the  questions  involved  in  the  issue  sab- 
mitted  to  the  jury,  and  we  can  readily  conceive  of  many 
conditions,  where  the  fencing  of  a  track  would  neither  be 
useful  or  ornamental,  and  totally  unnecessary.  It  might 
be  considered  as  damages  received,  or  secured,  under  the 
view  of  this  proposition — ^if  by  the  locating  and  building  of 
a  railway,  the  lands  crossed  by  it  are  raised  in  value,  a  cer- 
tain amount  per  acre,  it  would,  under  the  construction  of 
our  constitution  and  laws,  be  unjust  that  the  owner  of  such 
lands  should  claim  and  receive  compensation  for  all  the 
fences  he  may  or  may  not  be  forced  or  find  convenient  to 
build,  all  cost  of  cattle  guards,  of  crossings,  of  all  incon- 
veniences, and  say  to  the  company  you  have  increased  my 
property  in  value  so  many  dollars  per  acre,  but  you  shall 
not  offset  that  against  these  inconveniences,  and  I  will  take 
the  benefit  in  both  ways.  Such  is  not  the  spirit,  or  our 
construction  of  the  law — ^roads  generally  are  laid  out,  and 
under  the  provisions  of  the  constitution,  damages  only  are 
given  for  the  excess  of  injury  over  resulting  benefits — and  in 
other  instances  the  operations  of  the  laws  are  in  accordance 
with  our  construction.     We  think  no  error  was  made  here. 

The  third  point  is,  that  the  court  adjudged  costs,  etc., 
against  appellant  which  accrued  after  the  tender  by  the 
respondent  on  the  twenty-second  of  March;  and  we  think 
there  was  error  in  this.  Section  49,  p.  671,  Gen.  Laws, 
provides,  that  all  costs  and  disbursements  of  defendant  shall 
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be  recovered  of  the  corporation,  unless  the  corporation, 
htfore  commencing  the  action,  tender  the  defendant  an 
amotmt  greater  than,  or  equal  to,  that  assessed  by  a  jury — 
in  which  ca9»  the  corporation  shall  recover  its  costs,  etc., 
of  the  defendant. 

The  tender  in  this  case  was  made  upon  the  day  of  trial, 
long  after  the  commencement  of  the  action,  and  no  benefit 
of  tender  under  the  law  accrued  to  the  respondent. 

Section  511,  Gen.  Laws,  cited  by  counsel  for  respondent, 
is  applicable  to  cases  generally,  but  the  special  law  of  cor- 
porations carries  its  special  provision  with  it,  which  latter 
must  govern.  It  was  as  though  no  tender  had  been  made, 
and  we  must  modify  the  judgment  by  reversing  that  allow- 
ance of  costs  to  respondent.  In  other  respects  the  case 
stands  affirmed. 


ROBERT  BROWN,  Appellant,  v.  A.  B.  MOORE  and  D.  M. 

FRENCH,  Respondbnts. 

Appeal  from  Wasco  County, 

Yabianck — In  an  action  on  attachment  bond,  one  allegation  was,  that  the 
plaintiff  had  actnally  contracted  a  sale  of  the  grain,  afterwards  attached; 
and  the  evidence  rejected  was,  that  he  hail  a  conditional  promise,  that 
npon  a  certain  contingency  the  buyers  would  take  the  grain,  and  that 
contingency  afterwards  happened.  Held,  without  deciding  whether  the 
rejected  evidence  made  out  a  ground  for  special  damage  or  not,  that  it 
was  a  variance  which  the  court  might  disregard.  Hdd  also,  that  if  it 
was  discretionary  to  admit  the  evidence,  nothing  short  of  an  abuse  of 
discretion  could  be  assigned  as  error. 

SpECiAiiDASCAQEs. — ^An  allegation  that  the  plaintiff  could  have  earned  five 
or  seven  dollars  per  day  in  hauling  said  grain  under  proposed  contract, 
is  not  a  sufficient  averment  to  warrant  special  damages  thereon.  It  does 
not  show  that  he  might  not  have  earned  an  equal  or  greater  amount, 
during  the  same  time,  elsewhere. 

This  action  was  based  upon  an  undertaking  entered  into 
in  a  civil  action  to  procure  a  writ  of  attachment.  The  com- 
plaint charges  that  the  attachment  was  unlawfully  issued, 
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and  unlawfully  levied  upon  about  100  bushels  of  oats,  100 
bushels  of  wheat,  800  bushels  of  barley  and  ten  tons  of 
hay — one  half  of  which  belonged  to  plaintiff — that  the  prop- 
erty was  detained,  specifying  the  time,  and  the.  plaintiff  was 
damaged  thereby  $220.  Several  grounds  for  special  dam- 
ages are  set  forth,  two  of  which  are  stated  as  follows: 
Shortly  before  the  said  levy,  the  plaintiff  made  an  agreement 
with  Bobbins  and  Weaver,  to  take  of  him,  at  Camp  Wat- 
son, between  10,000  and  12,000  pounds  of  said  grain,  at 
four  dollars  per  hundred  pounds,  in  coin,  which  would  have 
yielded,  after  deducting  freight,  $2.10  per  hundred.  That, 
after  said  attachment  was  discharged,  the  said  plaintiff  sold 
said  grain  for  $1.62^  per  hundred,  the  highest  price  he 
could  obtain  for  the  same,  and  thereby  sustained  loss  in  the 
sum  of  $52.25.  That  by  means  of  the  said  plaintiff  being 
prevented  from  freighting  the  said  10,000  or  12,000  pounds 
of  grain  to  Gamp  Watson  for  Bobbins  and  Weaver,  accord- 
ing to  the  said  contract  made  with  them,  the  said  plaintiff 
sustained  great  loss  and  damage,  to  wit:  damage  in  thesom 
of  $100.  On  these  points  the  answer  is  as  follows:  ''the 
price  of  grain  when  the  plaintiff  pretends  to  have  sold  his 
to  Bobbins  and  Weaver  was  about  two  cents  per  pound  and 
no  more,  and  the  amount  agreed  upon  for  the  delivery  of 
grain  at  Gamp  Watson  would  not  allow  more  than  two  cents 
per  pound  for  the  grain.  Defendants  deny  that  plaintiff 
had  contracted  his  barley  to  said  Bobbins  and  Weaver. 
The  defendants  deny  that  the  plaintiff  necessarily  lost  any 
time  on  account  of  said  attachment.  On  the  trial,  0.  W. 
Weaver,  a  witness,  testified  that  in  July,  1868,  the  plaintiff 
contracted  with  Bobbins  and  Weaver  to  deliver  to  them  at 
Gamp  Watson,  130  miles  distant,  100  bushels  of  oats  at 
four  cents  in  coin  per  pound,  and  that  there  was  also  an 
understanding  between  the  contracting  parties,  that  if  the 
United  States  quartermaster  would  receive  from  Bobbins 
and  Weaver  barley  upon  a  contract,  where  Bobbins  and 
Wc  aver  had  undertaken  to  furnish  oats,  in  that  case,  Weaver 
would  receive  from  the  plaintiff  all  the  barley  which  plaint- 
iff had  raised,  at  four  cents  per  pound;  and  that  it  was 


STATE  OF  OKEGON,  SEPTEMBER.  1869.  *  437 

Brown  u^  Moore. 

afterwards  ascertained,  that  Eobbins  and  Weaver  would 
have  received  plaintiff's  barley  at  four  cents  per  pound.  On 
motion  of  defendant's  counsel,  this  evidence  was  ruled  out. 
The  plaintiff  offered  to  prove  that  he  could  have  earned  from 
five  to  seven  dollars  per  daj  by  hauling  the  grain  in  question 
to  Camp  Watson,  and  that  it  would  have  taken  him  about  a 
month  and  eight  or  ten  days  to  haul  it.  The  court  refused 
to  admit  the  evidence.  The  judge  instructed  the  jury  that 
the  plaintiff  was  not  entitled  to  special  damages,  because  of 
his  alleged  contract  with  Bobbins  and  Weaver;  nor  for  loss 
of  profits,  that  he  might  have  made  in  carrying  the  grain  to 
Camp  Watson.  The  plaintiff  had  a  verdict  and  judgment 
for  140.50. 

KeUy  &  Reedy  for  the  appellant. 

O.  Humasoriy  for  the  respondents. 

Upton,  J.  The  plaintiff  appeals  from  a  verdict  and  judg- 
ment in  his  favor  for  an  amount  less  than  that  claimed  by 
him,  and  assigns  as  error : 

1st.  The  ruling  out  of  evidence  in  relation  to  the  delivery 
of  barley  at  Camp  Watson. 

2d.  Riling  ont  the  plaintiff's  testimony  concerning  the 
profits  he  could  have  made  by  hauling  the  barley  to  Camp 
Watson. 

3d  and  4tlu  In  instructing  the  jury  on  the  same  points. 

The  first  and  third  assignments  of  error  present  but  one 
point.  Without  examining  the  question  whether  the  facts 
stated  in  the  pleadings  in  regard  to  the  contract  for  the 
delivery  of  barley,  and  its  non-fulfillment,  are  a  sufficient 
foundation  for  special  damages — it  seems,  from  t}ie  record, 
that  the  evidence  rejected  did  not  correspond  with  the  alle- 
gations of  the  complaint.  The  allegation  was,  that  the 
plaintiff  had  actually  contracted  to  a  sale  of  the  grain,  but 
the  rejected  evidence  was,  that  he  had  a  conditional  promise 
— ^a  promise,  that,  upon  a  certain  contingency,  the  buyers 
would  consent  to  take  the  grain,  and  that  that  contingency 
afterwards  happened.    If  the  evidence  would  have  laid  a 
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sufficient  foundation  for  the  special  damages,  it  was  within 
the  discretion  of  the  court  to  disregard  the  variance  between 
the  all^ation  and  the  proof.  (Sees.  94  and  95  of  the  Code.) 
But  nothing  short  of  an  abuse  of  that  discretion  coxdd  be 
assigned  as  error  on  appeal — ^besides'  it  is  not  clear  that  the 
facts  offered  in  evidence  would  make  a  case  for  special  dam- 
ages. The  second  and  fourth  assignments  of  error  relate  to 
the  special  damages  arising  out  of  the  loss  of  the  business 
of  hauling.  The  pleading  is  fatally  defective  upoii  this 
point.  It  is  not  shown  that  the  plaintiff  was  thrown  out  of 
employment,  or  that  the  five  or  seven  dollars  per  day  that 
he  could  have  earned  with  his  team  in  the  business  of  haul- 
ing was  any  more  than  he  could  have  earned  at  other  busi- 
ness. The  allegations  on  this  point,  if  true,  do  not  show 
that  he  was  specially  damaged  in  this  particidar.  (1  Chittj, 
Pis.  ss.  395,  398,  399.) 
•Judgment  is  affirmed. 


JOSHUA  B.  POOL,  Appellant,  v.  WM.  G.  BUFPTJM,  Re- 
spondent. 

Appeal  from  Jackson  CourUy, 

Will,  Ezxoution  of. — Goz^Btrnction  given  to  section  5,  p.  356,  of  statute  of 

1854,  and  of  sections  4  and  5,  code,  p.  936. 
Idem. — The  making  by  a  testator  of  his  mark  to  his  will  is  a  signing  of  the 

wiU. 
Idem. — ^If  another  person  signs  the  testator's  naiQe  to  the  ^U,  unless  it  he 

done  by  the  testator's  direction,  it  was  not  necessary  for  that  person  to 

state  that  he  "  subscribed  the  testator's  name." 

The  matter  controverted  in  this  case  was  submitted  to  the 
circuit  court  for  determination  without  action,  under  seo- 
^tion  254  of  the  practice  act,  by  a  statement  in  writing,  con- 
taining the  facts.  The  case,  stated  by  the  parties,  shows 
that  James  B.  Pool,  a  brother  of  said  Joshua  B.  Pool,  a 
resident  of  Jackson  County,  in  this  state,  died  in  California,' 
October  28,  1868,  leaving  both  real  and  personal  property 


STATE  OF  OEEGON,  SEPTEMBER,  1869.  439 

Pool  V.  Boffoin. 

^1^      ^        _  _  ■     ■    _     _  ^  

in  this  state ;  that  afterwards  an  instrument  was  admitted  to 
probate  in  Jackson  County,  as  the  last  will  and  testament 
of  the  said  James  E.  Pool,  a  copy  of  which  is  given.  It  is 
attested  as  follows:  "In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal,  this  third  day  of  August,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-eight. 

''James  R.  x  Pool. 

mark. 

"Nelson  Walling;  residence,  Polk  County,  O.  T. 
"Thomas  B.  Jackson;  residence,  Yamhill  County  O.  T." 

The  case  stated  shows  that  the  name  of  James  B.  Pool 
was  placed  at  the  bottom  of  said  instrument  by  Thomas  B. 
Jackson,  one  of  the  subscribing  witnesses  above  named,  and 
the  mark  in  said  name  wa^  made  by  James  B.  himself.  The 
question  submitted  was  whether  the  facts  thus  stated  show 
a  good  execution  of  the  instrument,  as  the  last  will  and 
testament  of  James  B.  Pool,  deceased. 

B,  F.  DoweU  and  0.  Jacobs,  for  appellant. 

Every  will  shall  be  in  writing,  signed  by  the  testator ,  or  by 
some  one  under  his  direction,  in  his  presence,  and  shall  be 
attested  by  two  or  more  witnesses,  subscribing  their  names 
to  the  will  in  the  presence  of  the  testator.  (Stat,  of  1854, 
p.  355,  sec.  5.) 

Every  man  who  shall  sign  the  testator's  name  to  any  will 
by  his  direction,  shall  subscribe  his  own  name  as  a  witness 
to  such  will,  and  state  that  he  subscribed  the  testator's  name 
at  his  request.     (Code,  p.  936,  sees.  4  and  5.) 

That  a  fair  construction  of  these  two  sections  would  ex- 
clude the  idea  that  a  will  could  be  validly  signed  by  a  mark 
alone. 

A  respectable  minority  of  state  courts  have  decided  that 
a  signing  by  mark  was  not  sufficient.  (Bedfield  on  Wills, 
p.'203-205,  note  6.) 

That  the  majority  is  the  other  way.  Can  the  signature  be 
treated  as  surplusage,  and  the  mark  in  it  made  by  Pool, 
held  as  a  sufficient  signature.  (Bedfield  on  Wills,  vol.  1,  p. 
204;'21Mo.  17;  20  Mo.  266.) 
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«7.  D.  Fay  and  Lansing  StoiU,  for  respondent. 

The  act  of  making  a  mark  with  the  intention  of  signing  is 
a  signature  within  the  primative  and  original  meaning  of  the 
term.     (11  Bur.  L.  D.  466.) 

A  mark  intended  as  a  signature  is  regarded  in  law  as  a 
full  and  complete  signature.  (11  Green  Ev.  sec.  674;  1 
Sugden  on  Powers,  331,  etc.) 

Signatures  by  marks  are  treated  as  original  signatures. 
(27  Barb.  556;  12  Cush.  332;  13  U.  S.  D.  703;  20  U.  S.  D. 
533;  16  B.  Monroe,  102;  Redfield  on  Wills,  227.) 

Substantial  compliance  with  statute  is  sufficient.  (2 
Barb.  200.) 

Upton,'  J.  This  appeal  presents  the  question  whether  the 
instrument  under  consideration  is  yaUd  as  a. will,  notwith- 
standing,  the  subscribing  witness,  who  wrote  the  decedent^s 
name,  did  not  state  in  writing  that  he  subscribed  the  testa- 
tor's name  at  his  request. 

Section  4,  code,  p.  936,  provides:  "Every  will  shall  be  ia 
writing,  signed  by  the  testator,  or  by  some  other  person 
under  his  direction,  in  his  presence,  and  shall  be  attested 
by  two  or  more  competent  witnesses,  subscribing  their 
names  to  the  will  in  the  presence  of  the  testator." 

Section  5  provides,  that  ''every  person  who  shall  sign  the 
testator's  name  to  any  will,  by  his  direction ,  shall  subscribe 
his  own  name,  as  a  witness  to  such  will,  and  state  iheA  he 
subscribed  the  testator's  name  at  his  request."  It  does  not 
appear  by  the  case  presented,  that  the  witness,  Jackson, 
stated  that  he  subscribed  the  testator's  name  at  his  request, 
nor  whether  he  signed  it  *'by  his  direction." 

The  case  of  St.  Louis  Hospital  Association  v.  Williams, 
AdmW,y  19  Mo.  609,  is  cited  in  opposition  to  the  validity  of 
the  instrument.  The  statute  of  that  state  is  identical  in 
language  with  sections  4  and  5  above  set  out,  and  it  was 
said  in  the  course  of  the  argument,  that  our  act  concerning 
wills  was  copied  from  a  statute  of  Missouri.  Decisions  in 
other  state  courts,  upon  statutes  in  terms  identical  with  car 
own,  are  of  great  assistance  in  construing  the  language  tised 
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whenever  there  is  ambigaitj  in  its  meaning.  In  that  case, 
Scott,  J.,  who  delivered  the  opinion,  says:  "The  essential 
words  of  our  act  correspond  with  those  of  the  statute  29 
Charles,  II,  which  relates  to  wills,  the  received  construc- 
tion of  which  is,  that  a  mark  is  a  sufficient  signing,  and  that, 
notwithstanding  the  testator  was  able  to  write.  (1  Jarman, 
69.)  But  when  a  will  is  authenticated  apparently,  both  by 
a  mark  and  the  name  of  the  testator,  our  statute  makes  it 
material  to  ascertain  whether  the  testator's  name  was  put  to 
the  will  by  his  direction.  It  is  not  necessary  there  should 
be  an  express  direction.  A  direction  may  be  proved  by 
circumstances.  The  finding  of  the  court  is  silent  as  to  this 
material  fact.  It  either  did  or  did  not  exist.  The  judg- 
ment of  the  court,  being  for  the  will,  would  warrant  the  in- 
ference, that  in  its  mind  there  was  no  direction  of  the  testa- 
tor's to  put  his  name  to  the  will,  or  in  other  words,  that  the 
act  was  unautft:orized.  We  are  of  the  opinion  that  the  con- 
clusion should  have  be^n  drawn  from  the  facts  existing, 
whether  the  act  of  signing  the  testator's  name  was  author- 
ized by  him  or  not.  It  should  have  been  found  one  way  or 
the  other  by  the  court  trying  the  cause. '*  "In  viewing  the  law 
of  a  case,  on  the  facts  found,  it  is  not  the  province  of  this 
conrt,  from  one  or  more  facts  found,  to  declare  the  existence 
of  another  fact.  This  judgment  must  then  be  reversed,  in 
order  that  it  may  be  found  whether  the  name  of  the  testator 
was  written  to  his  will  by  his  direction." 

In  that  case,  the  particular  error  committed  by  the  court 
below,  was  a  failure  to  find  upon  a  question  of  fact.  That 
court  heard  the  evidence,  and  was  required  by  law  to  find 
the  facts  from  the  evidence,  and  it  was  held,  that  the  circuit 
court  in  failing  to  do  so,  committed  an  error,  for  which  the 
case  was  sent  back  for  a  new  trial.  In  the  case  before  us, 
the  parties  stated  the  facts  in  writing.  The  court  below 
had  no  occasion  to  weigh  evidence  or  find  conclusions  of 
fact,  and  could  not  commit  the  error,  for  which  the  judg- 
ment in  that  case  was  set  aside.  That  case  affirms  these 
two  important  positions: 
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1st.  When  the  testatqr  attests  a  will  bj  his  mark,  it  is  a 
sufficient  signing,  and  is  a  valid  mode  of  executing  a  wOl. 

2d.  It  is  not  necessary  for  the  subscribing  witness  to 
state,  that  he  subscribed  the  testator's  names,  ''at  his  re- 
quest," unless  he  signed  it  to  the  will,  by  the  testator's 
direction. 

The  case  above  noted,  and  that  of  NorihcuU  v.  NorthcuU, 
20  Mo.  265,  are  relied  upon  as  decisive  against  the  validity 
of  the  will  in  this  case;  but  the  latter  is  entirely  consistent 
with  the  former,  and  places  the  necessity  of  the  *'  state- 
ment" upon  the  statutory  requisition,  making  it  depend 
upon  the  fact,  that  the  signing  was  ''by  the  testator's 
direction."  In  this  case,  it  is  admitted  that  the  decedent 
made  his  mark;  that  is,  according  to  those  eases,  he  signed 
the  will,  in  the  presence  of  the  two  subscribing  witnesses. 
This  then,. is  a  good  execution  of  the  will,  according  to  the 
opinion  delivered  by  Scott  J.,  unless  it  has  4)een  rendered 
null  by  ineffectual  attempt  of  one  of  the  subscribing  wit- 
nesses to  make  the  act  still  more  formal  and  conclusive. 
The  case  stated  shows,  that  the  witness  Jackson,  placed  the 
name  of  the  testator  at  the  bottom  of  the  will,  but  does  not 
show  whether  the  act  was  done  by  the  testator's  direction. 
According  to  the  cases  cited  by  the  appellant,  if  it  was  not 
done  by  the  testator's  direction,  it  was  not  necessary  for 
Jackson  to  "  state  that  he  subscribed  the  testator's  name." 
The  facts  here  stated,  disclose  acts  done,  sufficient  in  them- 
selves to  make  a  valid  will,  if  not  impaired  or  vitiated  by 
other  circumstances  occurring  at  the  time,  and  the  case 
leaves  an  uncertainty,  whether  or  not  such  circumstances 
existed,  or  such  other  acts  were  done,  as  to  render  those, 
which  otherwise  would  have  been  sufficient,  ineffectual  to 
carry  out  the  known  and  admitted  intention  of  the  testator. 
A  technical  right,  when  perfectly  established,  is  as  much 
entitled  to  protection  as  any  other  right.  It  is  entitled 
to  the  protection  of  the  law  from  the  fact  that  it  is 
a  right.  It  is  the  duty  of  a  court  to  respect  the  roles  of 
positive  law,  whether  technical  or  otherwise;  but  it  is  a 
distinguishing  feature  of  a  technical  right,  that  it  invokes  no 
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implications  in  its  favor.  It  is,**  therefore,  altogether  just 
and  proper  to  require,  that  one  who  rests  his  cause  upon  a 
pure  technicality,  should  himself  be  technically  correct, 
and  be  fortified  against  similar  claims.  In  construing  con- 
tracts or  wills,  effect  should  be  given  to  the  intention  of  the 
parties  when  ascertained,  if  it  is  possible  to  do  so  without 
doing  violence  to  positive  law. 

The  question  here  is,  whether  the  circuit  court  committed 
an  error  in  upholding  the  instrument  in  question,  as  a  last 
will  and  testament.  The  case  stated  omits  one  fact,  which, 
in  the  case  first  above  cited,  was  deemed  material.  Without 
that  fact,  that  is,  without  being  informed,  whether  writing  the 
testator's  name  was  or  was  not  done  by  his  direction,  it  is 
not  possible  to  say  whether  it  was  or  was  not  the  duty  of 
the  writer  to  do  more  than  was  done.  It  is  not  before  us 
to  say  how  the  case  would  stand  if  issue  were  joined,  and 
the  witness  Jdlbkson  was  produced  to  show  that  the  dece- 
dent did  make  his  mark,  or  did  direct  the  witness  to  write 
his  name.  The  admissibility  of  the  evidence  would  present 
a  very  different  question  from  the  one  before  us.  It  is 
admitted  that  the  decedent  did  make  his  mark — ^there  is  no 
question  of  admissibility  of  the  evidence  to  prove  the  exe- 
cution. It  is  settled  by  the  case  as  stated,  that  the  de- 
cedent sought  to  execute  the  instrument  as  his  wiU.  If  the 
decedent  affixed  his  mark  to  the  paper,  it  is  a  signing  with- 
in the  meaning  of  the  statute,  as  construed  in  cases  from 
Missouri,  without  his  name  being  written  at  the  place  of 
signing.  For  aught  that  appears  in  this  case,  the  writing 
of  the  name  of  the  decedent  by  the  subscribing  witness  may 
have  been  done  while  the  will  was  beingWecuted,  or  it  may 
have  been  an  independent  or  separate  act,  done  after  the 
instrument  was  complete.  It  may  have  been  done  at  the 
decedent's  request,  or  it  may  have  been  done  officiously, 
under  an  erroneous  impression  that  such  a  writing  was  a 
necessaiy  formality,  ^  and  without  any  direction  from  the 
decedent.  If  done  at  the  time  of  making  the  mark  and 
under  decedent's  direction,  it  would  be  a  question  not 
touched  by  any  of  the  cases  cited,  whether  an  act  that 
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amounted  to  a  signing  would  lose  its  efficacy  by  a  repeated 
signing,  without  the  annotation  required.     If  done  without 
any  direction  from  the  decedent,  the  want  of  the  notation 
would  not  vitiate  the  decedent's  acts.    If  we  are  to  hold 
that  eyery  one  who  writes  the  testator's  name  by  the  tes- 
tator's request,  is  literally  within  the  statute,   we  include 
every  case  where  the  testator  takes  no  part  physicaUy  in 
the  act — cases  where  he  makes  his  mark  and  another  writes 
his  name;  and  a  class  of  cases  where  the  party  subscribing 
writes  his  name  in  a  language  or  by  means  of  an  alphabet 
not  in  general  use  in  the  country  where  the  act  is  done, 
and  some  other  person  writes,  the  name  in  the  ordinaiy 
alphabet,   by  way  of  explanation  or  interpretation  of  the 
characters  used  in  the  signature.     In  such  a  case,  the  writ- 
ing of  the  name,  though  perhaps  convenient,  is  not  neces- 
sary to  the  validity  of  the  will,  and  its  being  done  scarcely 
raises  an  inference  whether  or  not  it  was  dofte  by  the  direc- 
tion of  the  testator,  or  party  signing.    If  one  should  make 
a  last  willy  subscribing  his  name  in  full,  and  another  with" 
out  his  request  should  write  the  decedent's  name  again  upon 
like  instrument,  for  any  reason,  either  because  the  name  was 
in  an  alphabet  not  in  common  use,  or  that  through  sickness 
or  for  other  cause,  the  name  was  so  obscurely  written  as  to 
make  some  explanation  desirable,  it  would  not  be  a  case 
within  the  provision  of  the  statute.     So  in  this  case,  if  the 
mark  is  a  signing,  and  it  is  unknown  whether  the  name  was 
written  at  the  same  time,  or  after  the  occasion  when  the 
mark  was  made,  if  it  is  also  unknown  whether  it  was  done 
under  the  direction  of  the  decedent,  what  presumption  is 
to  be  indulged;  or  what  is  the  duty  of  the  court  in  the  ab- 
sence of  any  legal  presumption?    Shall  a    court  without 
proof  assume  that  the  writing  of  the  name  was  done  at  the 
particular  time,  or  under  decedent's  direction,  when  it  is 
obvious  to  the  couri,  from  the  agreed  case  here  stated,  that 
such  an  assumption  will  defeat  the  intent  of  the  decedent  ? 
If  we  assume  that  the  decedent  knew  the  law,  we  must  see 
that  he  had  no  reason  to  give  such  direction;  and  if  the 
subscribing  witness  knew  the  law,  he  either  received  no 
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such  dii'ection,  or  he  neglected  his  duty,  and  was  guilty  of 
a  wrong  in  not  noting  the  fact  that '^' he  subscribed  the 
testator's  name  at  his  request." 

Where  one  makes  his  mark,  and  another  at  his  request 
writes  the  name,  which  one  signs  ?  If  making  one's  mark 
is  a  signing  within  the  law,  it  may  be  doubted,  whether  the 
writing  of  the  name  by  another  at  the  same  time  is  a  sign- 
ing within  the  meaning  of  the  statute — but  it  is  not  neces- 
sary to  pass  upon  that  question. 

It  does  not  appear  from  the  case  stated  that  the  witness, 
Jackson,  wrote  or  signed  the  testator's  name  by  his  direction, 
and  it  does  appear  that  the  testator  himself  vmade  his  mark, 
which  is  a  signing  according  to  the  authorities  cited  by  the 
appellant.  There  is  enough  in  the  case  stated  to  justify  the 
circuit  court  in  sustaining  the  will.  On  appeal,  error  will 
not  be  presumed,  but  must  affirmatively  appear  by  the 
record.  » 

The  decree  below  should  be  affirmed. 


PETER    A.     WEISE,    Appellant,    v,     SAMUEL    SMITH, 

EsspONDEirr. 

Appeal  from  Clackamas  County. 

Navioable  Stbeam. — How  far  the  principles  and  mles  pertaining  to  the 
navigation  of  tide  waters  and  large  streams,  are  to  be  applied  to  fresh 
water  streams  above  the  flow  and  ebb  of  the  tide. 

Idem. — The  common  law  mle,  making  the  **  ebb  and  flow  of  the  tide  the  test 
of  navigability  "  is  not  now  applicable  in  the  United  States. 

Idem. — If  a  stream  is  capable  in  its  natural  condition  of  being  profitably  nsed 
for  any  kind  of  navigation,  its  nse  to  that  extent  is  subjected  to  the  gen- 
eral rules  of  law  relating  to  navigation. 

Idem. — Such  a  stream,  generally  useful  for  floating  boats,  rafts,  or  logs,  or  for 
any  useful  purpose  of  agriculture  or  trade,  though  it  be  private  property^ 
and  not  strictly  navigable,  is  subject  to  the  public  use  as  a  passage  way. 

Boons. — How  far  such  stream  may  be  obstructed  by  use,  or  by  booms,  etc. 

BiPAfiiAN  Bights. — The  right,  to  meddle  with  or  touch  upon  the  banks  of 
such  a  stream,  is  founded  upon  necessity . 
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Idem. — ^The  riparian  owner  has  an  absolnte  right  to  enjoy  his  lands,  in  all 
proper  vays — the  other  party  has  an  absolute  right,  as  one  of  the  pablie, 
to  navigate  the  stream — ^neither  can  justly  deprive  the  other  of  hia  rights 
and  their  incidents. 

Tbbspass. — If  there  had  been  no  necessity  for  fastening  a  boom  to  phdntifTs 
land,  that  aot  was  a  trespass — that  necessity  was  a  question  for  the  juiy. 

BxAsoNABLE  TiMB.— Keeping  such  boom  fastened  too  long  would  be  an 
obstruction — what  was  a  reasonable  time  for  removal  of  boom  is  a  ques- 
tion for  the  jury. 

The  complaint  in  this  action  alleges  in  substance,  that 
Peter  A.  Weise,  the  plaintiff,  is  the  owner  of  the  land  situ- 
ated at  the  mouth  of  the  Tualatin  river,  upon  the  southerly 
side  thereof,  and  that  Samuel  Smith,  the  defendant,  placed 
a  boom  fast  upon  the  land  of  'the  appellant,  and  kept  it 
across  said  river,  to  the  damage  of  the  plaintiff  in  the  sum 
of  five  hundred  dollars. 

The  answer  sets  up  in  substance,  that  the  responds!  was 
engaged  in  the  business  of  floating  saw  logs  in  the  Tualatin 
river,  from  points  on  the  said  river  above  plaintiff's  land,  to 
the  sawmills,  that  are  in  the  vicinity  of  Oregon  City.    That 
the  Tualatin,  although  a  navigable  stream,  for  the  purpose 
of  raf tiog  saw  logs,  cannot  be  used  for  that  purpose  without 
placing  a  boom  where  respondent's  boom  was  placed.    That 
placing  said  boom  there  was  necessary,  and  that  the  defend- 
ant had  a  right  so  to  place  it.     That  it  was  so  placed  for 
public  use  free  of  charge— that  the  public  had  a  right  to  use 
the  river  for  the  floating  of  logs.     The  evidence  disclosed 
that  the  Tualatin  river,  immediately  above  its  confluence 
with  the  Willamette  river,  that  being  where  the  boom  was 
placed,  was  for  a  short  distance  navigable  for  large  vessels; 
and  from  a  point  two  or  three  miles  above  the  place  of  the 
boom,  it  was  navigable  for  small  steamboats  up  the  stream, 
a  distance  of  twenty-five  or  thirty  miles.     That,  although 
for  a  space  of  two  or  three  mUes  above  where  the  boom  was 
placed,  the  river  is  not  otherwise  navigable,  yet  saw  logs 
can  be  conveniently  and  profitably  floated  the  whole  distance 
from  the  highest  point  of  navigation,  down  the  Tualatin  river 
into  the  W^illamette  river.     But  owing  to  the  situation  of  the 
confluence  of  these  rivers,  which  is  a  short  distance  above 
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the  Willamette  f  alls,  unless  a  boom  is  so  placed  as  to  retain 
the  saw  logs  on  their  reaching  the  mouth  of  the  Tualatin, 
the  logs  would  necessarily  be  swept  over  the  falls  by  the 
current  of  the  Willamette,  and  thus  lost.  It  had  been  a 
practice  of  people,  who  were  engaged  in  transporting  logs 
down  that  river,  to  detain  the  logs  by  means  of  such  a  boom. 
While  receiving  logs  into  the  boom  its  upper  end  was  at- 
tached to  a  small  island  in  the  Tualatin,  the  property  of  the 
plaintiff,  from  which  the  line  of  boom  passed  down  the 
Tualatin  to  its  mouth,  and  into  the  waters  of  the  Willamette, 
the  lower  end  curving  south  and  being  ^made  fast  to  the 
bank  of  the  Willamette  south  of  ihe  mouth  of  the  Tualatin. 
When  thus  used  the  line  of  the  boom  intercepted^the  most 
convenient  coxirse  of  the  plaintiff's  skiff,  in  which  he  was 
accustomed  to  pass  to  and  from  Oregon  City,  his  ordinary 
market  place.  The  boom  was  so  constructed  that,  when  not 
receiving,  but  merely  retaining  logs,  the  upper  end  could  be 
detached  from  the  island  and  made  fast  to  the  south  bank 
of  the  Tualatin,  in  such  a  manner  as  not  to  leave  the  boom 
in  the  way  of  the  plaintiff's  skiff.  On  the  occasion  com- 
plained of,  the  defendant  having  attached  the  boom  to  the 

island,  it  remained  in  that  condition  about days.    There 

was  evidence  tending  to  show  that  during  that  time  high 
water  rendered  it  impracticable  to  make  the  change  and 
remove  the  boom  out  of  plaintiff's  way.  Judgtaent  was 
rendered  in  favor  of  the  defendant,  and  the  plaintiff  appeals, 
assigning  as  error: 

Ist.  Admitting  evidence  to  show  that  plaintiff  had  per- 
viously  permitted  booms  to  be  placed  and  used  in  the  same 
manner  without  objection. 

2d.  In  instructing  the  jury,  that  if  the  Tualatin  was 
adapted  to  floating  logs,  and  a  boom  was  necessary  for  that 
purpose,  the  plaintiff's  right  was  subrogated  to  a  reasonable 
use  by  the  public. 

3d.  In  permitting  the  jury  to  determine  whether  the  boom 
was  extended  an  unreasonable  time. 

Wait  &  Kdly^  for  the  appellant. 
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Johnson  dc  McCowriy  for  the  respondent. 

Upton,  J.    It  is  conceded  in  the  argument,  that,  to  some 
extent,  or  for  some  purposes,  the  Tualatin  riyer  is  a  navi- 
gable  stream  from  its  mouth  to  many  mUes  above  the  place 
in  question.     At  the  point  of  the  alleged  trespass,  or  a 
short  distance  above  it,  the  river  is  not  navigable  for  boats, 
but  for  the  whole  distance,  the  stream  is  available  as  a 
k       means  of  conveyance  for  saw  logs.     One  of  the  circum- 
stances set  up  by  the  plaintiff,   as  a  basis  for  additional 
damages,  is  that  immediately  at  the  place  where  the  boom 
was  stretched,  the  plaintiff  had  occasion  to  navigate  the 
,   river  with  his  skiff;  and  that,  by  the  aUeged  wrongful  acts 
of  the  defendant,   that  navigation  was  interrupted.    The 
^chief  inquiiy  and  point  in  issue,  touches  the  relation  and 
liabilities  existing  between  riparian  proprietors,  and  per- 

■y  sons  using  the  stream,  for  purposes  connected  with  navi- 
gation. It  is  necessary  to  consider  how  far  the  principles 
and  rules  that  have  been  applied  to  affairs  pertaining  to  the 
navigation  of  tide  waters  and  large  streams,  capable  of  float- 
ing ships  of  commerce,  are  to  be  applied  to  streams  like  the 
^  one  under  consideration.  While  it  is  conceded  by  the 
appellant,  that  the  Tualatin  river  is  to  a  certain  extent 
navigable,  it  is  claimed  that  it  is^'  a  fresh  water  stream 
above  the  ebb  and  flow  of  the  tide,"  and  hence  the  rules 
applicable  to  arms  of  the  sea,  and  great  rivers,  where  the 
tide  ebbs  and  flows,  are  not  applicable  here. 

It  may  be  considered  the  settled  law  of  the  United  States, 
that  so  much  of  the  doctrine  of  the  common  law  of  England, 
as  made  the  ebb  and  flow  of  the  tide  a  test  of  navigability, 

'Y  is  not  now  applicable  in  the  United  States.  On  the  con- 
trary, the  maxim  of  Lord  Mansfield;  '*out  of  the  fact  arises 
the  right,"  is  applied  by  the  courts  of  this  country.  {Mor- 
gan V.  King^  35  N.  T.  454;  Jones  v.  Peiiibone,  2  Wis.  308.) 
It  is  held  more  rational  to  determine  the  question  of 
navigability  or  unnavigability  of  a  stream,  from  the  fact  of 
navigation  or  otherwise,  than  from  a  circumstance  which 
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may  or  may  not  be  conclusiye  evidence  of  its  navigability. 
{People  V.  Canal  Appraisers,  33  N.  T.  472.) 

The  case  jnst  cited,  is  a  verv-  full  and  thorough  exposition 
of  the  test  of  /  navigability,  ^End  it  is  more  than  inferable, 
from  the  reasoning  in  that  case,  and  in  the  numerous  Ameri- 
can cases  there  cited,  that  if  a  stream  is  in  fact  capable,  in 
its  natural  condition,  of  being  profitably  used  for  any  kind 
of  navigation,  its  use  is  to  that  extent  subjected  to  the 
general  rules  of  law  relating  to  navigation,  applicable  to  the 
circumstances  of  the  case.  The  large  amount  of  lumber 
business  done  in  the  state  of  Maine^  has  undoubtedly  led  the 
courts  of  that  State  to  give  great  consider&tion  to  the  par- 
ticular subject  involved  in  this  case,  and  they  hold  to  the 
same  rules  on  the  subject  of  the  use  of  small  streams,  that 
are  announced  in  the  case  last  cited.  A  stream,  which,  in 
its  natural  condition,  is  capable  of  being  commonly  and  gen- 
erally useful  for  floating  boats,  rafts  or  logs,  for  any  useful 
purpose  of  agriculture  or  trade,  though  it  be  private  proper- 
ty, and  not  strictly  navigable,  is  subject  to  the  public  use 
as  a  passage  way.  {Brovm  v.  Chadbourney  31  Maine,  — ;  42 
Maine,  568.)  • 

''Though  the  adaptation  of  the  stream  to  such  use  may 
not  be  continuous  at  all  seasons,  and  in  all  its  conditions, 
yet  the  public  right  attaches  and  may  be  exercised  when- 
ever opportunities  occur."  (Id.)  "When  a  stream  is  in- 
herently and  in  its  nature  capable  of  being  used  for  the 
purposes  of  commerce,  for  the  floating  of  vessels,  boats, 
rafts  or  logs,  the  public  easement  exists,  notwithstanding  it 
may  be  necessary  for  persons  floating  logs  to  use  its  banks." 
(Id.)  "The  Penobscot  river  above  the  tide  is  not  a  naviga- 
ble stream,  technically  speaking,  although  a  highway,  float- 
able for  boats,  rafts  or  logs,  and  as  such,  subject  to  the 
public  use."    (Feazie  v.  Dwindle  50  Maine,  479.) 

"No  person  has  a  right  to  permanently  obstruct  the 
channel  of  such  stream  by  a  boom  across  it,  though  he  may 
do  so  temporarily,  if  necessary  for  the  useful  navigation  of 
the  stream."    {Davis  v.  Winslow,  51  Maine  264.) 
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The  court  in  this  case  remarks:    ''What  is  reasonable 
nse,  or  due  use,  depends  in  every  case  on  the  subject  matter, 
to  which  the  case  is  to  be  apDlied,  and  the  circumstances 
attending  the  subject  matter  at  the  time."    Every  person 
has  an  undoubted  right  to  use  a  public  highway,  whether 
upon  land  or  water,  for  all  legitimate  purposes  of  trade  and 
transportation,  and  if  in  doing  so,  while  in  the  exercise  of 
ordinary  care,  he  necessarily  and  unavoidably  impede  or 
obstruct  another  temporarily,  he  does  not  thereby  become 
a  wrong  doer ;  his  acts  are  not  illegal,  and  he  creates  no 
nuisance  »for  which  an  action  can  *be  maintained.    If  we 
concede  the  correctness  of  the  reasoning  in  the  above  cases, 
itfoUows,  that  upon  ''a  stream  capable  of  being  conmionly 
and  generally  useful  for  floating  boats,  rafts  or  logs,  for  any 
useful  purpose,"  and  consequently  "subject  to  the  public 
use  as  a  passage  way,"  the  persons  lawfully  using  it  can 
invoke  in  their  favor  all  general  rules  of  navigation  that  are 
in  the  nature  of  things  applicable  to  the  particular  circum- 
stances and  kind  of  navigation.     How  far,  then,  may  one, 
who  has  an  undoubted  right  to  navigate  the  stream,  meddle 
with  or  touch  upon  the  bank  of  the  stream,  which  is  private 
properly?    Whatever  he  has  is  founded  upon  necessity.   If 
he  has  a  right  to  meddle  with  the  bank,  it  is  only  an  inci- 
dental one.     Although  the  riparian  owner  has  an  absolute 
right  to  enjoy  his  land,  in  all  proper  ways,  the  adverse  party 
has  an  absolute  right,  as  one  of  the  public,  to  navigate  the 
stream.     Neither  one  can  justly  deprive  the  other  of  his 
rights.     If  the  riparian  proprietor  could  deny  the  navigator 
the  right  to  come  to  land,  in  a  case  where  the  business  of 
navigating  could  not  be  performed,  without  the  privilege  of 
landing,  he  could  deny  all  use  of  the  stream.     He  would 
thus  overturn  all  that  was  contended  for  and  adjudged  in 
the  cases  above  cited.     While  it  is  beyond  question  that 
the  riparian  owner  is  entitled  to  be  protected  from  any  un- 
necessary intrusion  on  his  premises,  it  is  equally  certain 
that  he  cannot,  solely  for  the  maintenande  of  an  abstract 
right,  or  an  exclusive  possession,  deny  to  the  public  the 


STATE  OF  OEEGON,  SEPTEMBER,  1869.  451 


Weise  v.  Smith. 


right  of  navigation.  He  takes  his  title  subject  to  this  right 
vested  in  the  public. 

If  there  had  been  no  necessity  for  fastening  the  boom  to 
the  plaintiff's  land,  the  act  of  fastening  it  would  have  been 
a  trespass,  for  which  the  plaintiff  ought  to  recover  nominal 
damages  at  least;  but,  if  the  act  was  necessary  in  order  to 
enable  the  plaintiff  to  exercise  a  right  of  navigation,  no 
cause  of  action  would  lie  for  a  bare  intrusion,  which  worked 
no  appreciable  damages.  Whether  the  necessity  existed 
was  a  question  for  the  jury. 

It  was  said  in  argument  ''  the  respondent  claims  the  right 
to  obstruct  the  river  as  a  public  right. '^  I  think  this  was 
stating  the  respondent's  claim  too  strongly;  he  claimed  the 
right  to  attach  his  boom  as  a  public  right,  and  as  necessary 
in  order  to  use  the  stream,  and  it  is  true  that  the  boom  if  kept 
attached  too  long  became  an  obstruction,  but  he  sought  to  ex- 
cuse his  act  of  leaving  the  boom  attached  a  considerable  time 
upon  the  plea  that  an  unexpected  rise  of  water  rendered  it 
impossible  to  detach  it  sooner.  If  he  had  a  right  to  extend 
the  boom  to  catch  the  logs,  he  of  course  had  a  right  to 
keep  it  extended  a  reasonable  time  for  that  purpose. 
The  question,  what  was  a  reasonable  time  for  the  removal 
of  the  boom  was  a  question  of  fact,  and  was  properly  left  to 
the  jury.  The  record  does  not  disclose  that  the  plaintiff 
was  injured,  or  that  admitting  proof  that  the  plaintiff  had  per- 
mitted booms  to  be  placed  on  his  land  on  previous  occa- 
sions the  court  erred  in  that  particular;  for  aught  that  ap- 
pears by  the  record,  it  may  have  been  properly  offered  in 
mitigation  of  damages. 

Judgment  should  be  affirmed. 
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BO\rEX&  CHAMBERS,  Bespokdests,  r.  WM.  EMMERSON, 

Afpeixaht. 

Appeal  from  Baker  CourUy, 

PiJSAi>Dio.—  In  an  action  for  monej  dne  npon  a  ocmbract,  facta  should  be  stated 

showing  that  a  contract  existed  between  the  parties,  and  that  it  has  been 

broken. 
Ipbm. — ^The  complaint  should  state  the  promise  and  the  conaideraiioii,  os  facts 

from  which  a  promise  or  undertaking  upon  a  sufficient  consideration  is 

necesaarily  inferred;  and  it  should  state  &cts  showing  thai  the  time  of 

payment  has  expired,  or  should  show  in  what  respect  the  contract  has 

been  broken. 

Dbmubbbb. — ^The  objection  "  that  the  complaint  does  not  state  facts  sufficient 

to  constitute  a  canae  of  action,"  is  not  waived  by  fedlare  to  demur. 

The  facts  are  stated  in  the  opinion  filed. 
KdLy  dt  Reed,  for  appellant. 
L.  0.  Stems,  for  respondent. 

Upton,  J.  The  objection,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  is  not 
waived  by  failing  to  demur.     (Code,  sec.  70.) 

The  complaint  states  that,  ^'on  or  about  the  eighteenth 
day  of  February,  1868,  plaintiffs  sold  and  delivered  to  the 
defendant  4,000  lbs.  of  flour,  and  that  the  same  was  worth 
$212.'*  It  does  not  show  that  the  defendant  undertook  or 
became  obligated  to  pay  for  the  flour  within  a  designated 
time,  or  within  a  reasonable  time,  or  when  requested ;  nor 
that  the  time  of  payment  had  arrived  before  the  commence- 
ment of  the  action.  For  aught  that  appears  from  the  facts 
stated,  the  property  may  have  been  sold  on  credit,  the  time 
of  which  has  not  yet  expired ;  or  it  may  have  been  sold  and 
delivered  to  the  defendant  upon  the  request  and  credit  of 
another,  with  a  full  understanding  that  the  defendant  was 
not  to  pay  for  it.  It  is  assumed  in  argument  that  complaints 
like  the  one  under  consideration  are  sustained,  by  adjudica- 
tions in  other  states,  under  codes  similar  to  ours ;  and  par- 
ticular reference  is  made  to  the  state  of  New  York.    A 
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careful  examination  of  the  cases  cited  in  snpport^of  this 
proposition  will  show  that  it  is  not  correct.     The  decisions 
in  some  of  the  cases  are  based  on  special  statutory  provis- 
ions not  contained  in  our  code.     For  an  instance,  the  code 
of  New  York,  sec.  162,  provides,  that  "in  an  action  or  de- 
fense,  founded  upon  an  instrument  for  the  payment  of 
money  only,  it  shall  be  suflScient  for  a  party  to  give  a  copy 
of  the  instrument,  and  to  state  that  there  is  due  to  him 
thereon,  from  the  adverse  party,  a  (Specified  sum  which  he 
claims.''     Precedents  are    found,   following   this  statute, 
which  do  not  state  facts  only,  but  state  conclusions.     The 
same  is  true  of  other  special  provisions  of  statute.     Oases 
predicated  upon  special  provisions  not  contained  in  our 
code,   furnish  but  little  assistance  in  this  investigation. 
Fortunately,  our  code  contains  but  few  special  provisions 
on  the  subject  of  pleadings  that  amount  to  a  departure  from 
the  general  rule,  that  the  complaint  shall  contain  a  plain 
and  concise  statement  of  the  facts  constituting  the  cause  of 
action.     Attempts  to  simplify  by  making  special  provision 
for  particular  cases,  or  classes  of  cases,  tend  to  complicate 
the  system  and  to  confuse,  rather  than  simplify,  the  prac- 
tice.    They  are  generally  a  means  of  annoyance  to  the 
practitioner,  and  of  delay  and  expense  to  parties.     Every 
experienced  pleader  knows  that  there  is  nothing  more  diffi- 
cult to  the  young  practitioner,  or  that  taxes  more  the  mem- 
ory of  those  who  have  experience,  than  to  be  compelled  to 
conform  to  special  statutes  in  pleading.     Some  of  the  cases 
cited  purport  to  be  based  upon  the  general  rule.    The  most 
prominent  among  them  is  that  of  AUen  v.  PaUeraon  (3  Seld. 
476).    The  opinion  in  that  case,  it  must  be  conceded,  is 
quite  out  of  the  general  current  of  authority,  and  it  is  diffi- 
cult to  reconcile  it  with  the  numerous  decisions  in  the  same 
state,  that  announce  and  reiterate  the  rule,  that  the  code 
requires  facts  to  be  stated,  and  not  the  conclusions  that 
result  from  the  facts.    The  opinion  assumes,  without  argu- 
ment and  without  citing  any  authority  relating  to  the  con- 
struction of  any  modem  code,  that  the  statement,  that  the 
defendant  is  indebted  to  the  plaintiff  in  a  certain  sum,  is 


454  CASES  IN  THE  SUFBEME  COUBT. 

Bowen  v.  Emmerson. 

the  stalement  of  a  fact,  and,  with  equal  brevity,  it  reverses 
the  long  settled  rule,  that  ''if  the  meaning  of  the  words  be 
equivocal,  they  shall  be  construed  most  strongly  against 
the  party  pleading  them."  The  statement  that  the  defend- 
ant is  indebted  to  the  plaintiff,  is  substantially  the  conclu- 
sion to  be  found  by  the  jury  at  the  end  of  the  investigation. 
(Lienan  v.  Lincoln,  2  Duer.  670;  Brake  v.  Cockraftj  4  E.D. 
Smith,  34 ;  Seely  v.  EngeU,  17  Barb.  530 ;  Levy  v.  Bend,  1 
E.  D.  Smith,  169.)      • 

It  is  not  necessary  in  this  case  to  determine  to  what  ex- 
tent the  case  of  AUeny.  FaUeraon  should  be  considered  law, 
because  the  complaint  in  this  case  does  not  show,  by  stating 
either  facts  or  conclusions,  that  the  defendant  is  indebted. 
The  case  of  Farron  v.  Shertvood  (3  Smith,  229)  states  the 
following  rule,  which  seems  entirely  consistent  with  the 
enactments  of  the  Oode:  ''It  was  not  necessary  to  state  in 
terms  a  promise  to  pay,  it  was  sufficient  to  state  facts  show- 
ing the  duty  from  which  the  law  implies  a  promise."  A  fault 
with  the  complaint  in  this  case  is  that  it  neither  states  a 
promise  to  do  any  certain  act  at  any  speciSeS  time,  nor 
slal^es  facts  from  which  a  duty  to  do  so  necessarily  arises: 
or  from  which  a  promise  is^iiecessarily  inferred.     It  is  not 
prolBable  that'  any  method  of  pleading,  in  actions  for  money 
due  upon  contract,  will  ever  ber  discovered,  that  is  more 
simple  and  easy  in  practice,  or  bletter  calculated  to  apprise 
the  court  and  the  parties  of  the  grounds  and  nature  of  the 
action,  or  more  likely  to  leave'a  clear  and  concise  record  of 
what  has  been  done,  than  that  which  is  now  prescribed  in 
the  code.     Notwithstanding  this  conceded  truth,  we  some- 
times meet  with  pleadings  in  this  class  of  actions  that 
neither  conform  to  the  common  law,  nor  to  the  require- 
ments of  the  code.     In  actions  for  money  due  on  contract, 
the  common  law  required  a  concise  statement  of  the  facts,  and 
in  some  particulars,  the  employment  of  technical  language— 
the  code  requires  a  plain  and  concise  statement  of  the  facts. 
In  other  words,  the  common  law  required  J;he  facts  to  be 
stated  concisely,  and  sometimes  in  technical  language;  the 
code  requires  the  facts  to  be  stated  concisely  and  in  plain. 
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or  ordinary  language.  In  this  class  of  actions^  the  pleader 
is  required  to  state  the  facts,  that  show  that  a  contract  ex- 
isted between  the  parties,  that  it  has  been  broken,  and  in 
what  particular,  and  the  amount  of  damages  the  breach  has 
caused.  Facts  only  must  be  stated,  as  contradistimguished 
from  the  law,  from  argument,  from  conclusions,  and  from 
the  evidence  required  to  prove  the  facts.  {Coryell  v.  Cain, 
16  Cal.  571.) 

The  complaint  does  not  in  this  caa^  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Judgment  should  be  reversed. 


J.  S.  FELGER  AND  WILLIAM  PEARSON,  Respondents,  v, 
F.  E.  ROBINSON  and  W,  F.  HERNDON,  Appellants. 

Appeal  from  Benton  County, 

Complaint.— An  allegation  that  Mary's  river  was  declared  navigable  for  float- 
ing logs  *  *  from  Metzger's  mill  to  the  farm  of  William  Wood  *  * 
and  said  logs  were  floated  on  said  stream  within  said  points,  does  not 
contain  any  claim  of  right  to  float  logs  over  and  past  the  dam  at  said 
mill. 

CoNSTBucnoN. — ^The  right  to  float  togs  between  certain  points  wonld  not  jtia- 
tify  their  doing  damage  at  the  terminus. 

KAviGABiiiiTY  OF  Stbeams. — Any  stream,  on  whose  waters  logs  and  timber 
can  be  floated  to  market,  is  navigable,  and  is  a  public  highway  for  that 
purpose. 

Idem. — It  is  not  necessary  that  the  stream  should  be  so  available  during  the 
whole  year  to  constitute  it  a  navigable  stream. 

The  complaint  in  this  case  alleges  that  the  plaintiffs  are 
the  owners  of  the  real  estate  described  therein,  and  that 
Mary's  river,  in  its  natural  course,  flows  through  the  same, 
and  is  not  a  nayigable  stream;  and  that  plaintiffs  are  the 
owners  of  a  dam  and  mill  on  said  premises,  which  said  mill 
has  been  used  by  plaintifFs  and  their  assignors  for  many 
years. 

That  on  the  first  of  January,  1869,  the  defendants  put 
into  the  said  stream,  above  plaintiff's  dam,  drift  wood, 
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timber  and  logs,  which  floated  down  upon  the  dam  and  de- 
stroyed it,  and  made  it  useless,  and  that  the  mill  was  there- 
by rendered  useless  for  about  a  month.  There  are  other 
allegations  in  the  complaint,  with  a  view  to  charging  conse- 
quential damages,  but  they  are  not  material  to  the  decision 
of  the  case  in  this  court.  The  answer  denies  every  material 
allegation  in  the  complaint,  and  then,  by  way  of  new  matter 
alleges,  that  Mary's  river  is  a  navigable  stream,  being  made 
so  by  the  action  of  th^  Board  of  County  Commissioners  of 
Benton  county,  about  the  year  1856,  in  pursuance  of  a 
general  law  of  the  then  territory  of  Oregon.  The  answer 
also  sets  up  as  a  defense,  that  said  stream  has  been  used 
for  twenty  years,  for  the  purpose  of  floating  logs  down  the 
same,  by  the  inhabitants  of  the  county,  without  objection, 
and  that,  therefore,  the  public  have  acquired  a  right  to 
navigate  the  same  for  that  purpose,  by  prescription.  To 
this  answer  the  plaintiffs  demurred,  and  the  court  below 
sustained  the  demurrer  to  those  parts  of  the  answer,  which 
set  up  the  right  to  navigate  said  stream,  under  the  authority 
acquired  by  the  action  of  the  Board  of  County  Commis- 
sioners of  Benton  county,  and  the  right  by  prescription, 
to  which  ruling  exception  was  duly  taken.  The  case  then 
went  to  trial  on  the  issues  raised,  between  the  complaint 
and  answer,  and  the  question  as  to  whether  the  stream  was 
navigable  or  not,  was  left  to  the  jury,  and  the  jury  found  a 
general  verdict  for  the  plaintiffs. 

Thayer ^  Burnett  &  Strahan,  for  appellants. 

What  defenses  may  be  set  up.     (Code,  p.  157,  sec.  72.) 

Legislative  bodies  may  declare  streams  navigable,  and 
their  action  will  not  be  slightly  regarded.  (Session  Acts 
of  1856,  p. ;  18  Barb.  277.) 

The  acts  of  the  Territorial  Legislature,  unless  disproved 
by  Congress,  are  binding.  (Organic  Act;  Laws  of  Oregon, 
p.  80,  sec.  6.) 

Under  such  act  of  the  Legislature,  the  County  Commis- 
sioners rightfully  declared  Mary's  river  a  navigable  stream, 
and  appellants  had  a  right  to  float  logs  there. 
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Shores  of  navigable  streams,  and  the  soil  under  the 
stream  belong  to  the  State  as  sovereign,  and  the  public 
have  an  easement  therein,  or  right  of  passage,  as  a  high- 
way.    (3  Kent  Com.  427;  3  How.  U.  S.  212;  31  Maine,  9.) 

ChenotoUh  &  WiUiams,  for  respondents. 

The  answer  showed  no  prescriptive  right.  (Ang.  on 
Highways,  102.) 

No  act  of  the  Legislature  can  authorize  County  Commis- 
sioners to  take  private  lands  without  compensation.  (6 
Cow.  535;  6  Barb.  S.  C.  E.  265;  17  Johns.  195.) 

Legislation  cannot  interfere  with  the  primary  disposal  of 
the  soil.  (Organic  Act;  Laws  of  Oregon,  p.  70,  sec.  6; 
p.  76,  sec.  14.) 

Boise,  C.  J.  The  main  questions  for  this  court  to  deter- 
mine, are  1st,  was  the  ruling  on  the  demurrer  correct.  The 
allegation  in  the  answer  is,  *  ^  that  said  Mary's  river  was 
duly  declared  navigable  for  the  purpose  of  floating  logs  by 
the  Board  of  County  Commissioners  of  the  county  of  Ben- 
ton, *  *  *  in  pursuance  of  law,  etc.,  from  said  Metz- 
ger's  mill  (the  mill  in  question),  to  the  farm  of  Wm.  Wood 
in  King's  valley,  said  county,  etc.,  and  said  logs  were 
floated  on  said  stream,  within  said  points." 

There  is  no  allegation  that,  by  said  declaration  of  navi- 
gability, defendants  were  authorized  to  float  saw  logs  over 
and  past  said  dam,  and  the  damage  complained  of  is,  that 
the  logs  broke  said  dam,  and  thereby  caused  the  injury 
complained  of.  The  right  to  float  logs  between  certain 
points,  would  not  justify  their  doing  damage  at  the  ter- 
minus. The  same  reasoning  would  dispose  of  the  second 
point,  provided  there  was  a  right  by  prescription  between 
the  same  points,  for,  in  the  parts  of  the  answer  affected  by 
the  ruling  on  the  demurrer,  navigability  is  only  claimed 
between  Metzger's  mill  and  Wood's  farm,  so  we  think  the 
ruling  on  the  demurrer  can  be  sustained. 

But  the  view  which  we  have  taken  of  the  case  renders 
these  parts  of  the  answer  immaterial.  We  hold  the  law  to 
be,  that  any  stream  in  this  state  is  navigable,  on  whose 
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waters  logs,  or  timbers  can  be  floated  to  market,  and  that 
they  are  public  highways  for  that  purpose;  and  that  it  is 
not  necessary  that  they  be  navigable  the  whole  year  for  tbat 
purpose  to  constitute  them  such.  If  at  high  water  they 
can  be  used  for  floating  timber,  then  they  are  navigable; 
and  the  question  of  their  navigability  is  a  question  of  fact, 
to  be  determined  as  any  other  question  of  fact  by  a  jury. 
Any  stream  in  which  logs  will  go  by  the  force  of  the  water 
is  navigable.  Such  is  the  rule  in  Maine,  where  small 
streams  are  used  to  great  advantage  in  bringing  logs  from 
deep  forests  to  places  convenient  for  use.  (Moor  v.  Fecaie, 
32  Maine,  343;  Treat  v.  Lord,  42  Maine,  552;  Brown  v. 
Scofield,  8  Barb.  S.  C.  E.  243.) 

Such  is  now  the  settled  law  in  those  states  that  have  ad- 
judicated this  question.  And  we  think  it  the  rule  that  best 
accords  with  common  sense  and  public  convenience,  for 
these  rapid  streams,  penetrating  deep  into  the  mountains, 
are  the  only  means  by  which  timber  can  be  brought  from 
these  rugged  sections,  without  great  labor  and  expense;  and 
by  their  use  large  tracts  of  timber,  otherwise  too  remote  or 
difficult  of  access,  can  be  rendered  of  great  value,  as  the 
country  shall  grow  and  timber  become  scarce.  The  ques- 
tion as  to  whether  the  legislature  has  authority  to  declare  a 
stream  navigable,  is  not  material  here.  There  is  no  doubt 
but  the  legislature  has  the  authority  to  regulate  the  naviga- 
tion of  these  streams,  and  make  provisions  for  passing  dams 
and  booms,  and  it  will  undoubtedly  express  its  authority  in 
this  respect,  as  this  matter  shall  assume  more  importance. 
As  there  is  nothing  before  the  court  in  this  case,  except  the 
ruling  of  the  court  on  the  demurrer  to  the  complaint,  the 
court  does  not  have  before  it  the  merits  of  the  case,  to  ascer- 
tain on  what  grounds  the  verdict  was  found,  or  whether  in 
fact  the  jury  considered  the  question  of  the  navigability  of 
Mary's  river,  and  we  are  not  at  liberty  to  go  beyond  the 
record;  but  I  will  here  say,  that  if  Mary's  river  is  capable 
of  floating  logs  from  along  its  bank  to  the  Willamette  river, 
or  to  mills  on  its  own  banks,  then  it  is  a  navigable  stream./ 

The  judgment  below  will  be  affirmed.  J 
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W.  H.  AND  JOS.  DELAY  and  LANSING  STOUT,  Appellants,  v. 
W.  W.  CHAPMAN,  Administbator,  Kespondent. 

Appeal  from  MuUnomah  County, 

Donation  Law. — Heibs. — Under  the  donation  law  of  1850, npon  the  death 
of  a  settler  upon  public  lauds  before  the  expiration  of  four  years  con- 
tinued residence,  etc.,  all  his  right  in  such  lands  descend  to  his  heirs, 
named  in  such  law;  and  proof  of  compliance  with  the  requirements  of 
that  law  up  to  the  death  of  the  settler,  entities  those  heirs  to  the  patent 
for  the  land;  and  such  proof  must  be  made  by  those  heirs,  or  some  one 
for  them. 

Idkh. — The  right  of  such  settier  in  such  lands  at  his  death  was  not  an  abso- 
lute fee — it  was  an  estate  which  he  could  not  convey  or  encumber  by 
contract  or  devise,  and  was  not  available  to  his  creditors,  and  not  subject 
to  his  debts  in  any  way;  and  this  is  the  estate  which  under  that  law  is 
cast  upon  the  heirs.  % 

Ii>BM. — Heibship. — PuBCHASS. — Before  a  patent  can  issue  in  such  a  case,  the 
heirs  must  make  the  proofs  required — ^they  must  get  the  fee  by  their 
own  act;  and  such  an  obtaining  is  by  purchase,  and  not  by  descent. 

Idem. — ^The  patent  gives  to  them  a  different  estate  from  the  one  possessed 
by  their  ancestor.    They  can  encumber,  alien  or  devise  it. 

Aphinistbatob. — In  the  estate  thus  acquired,  or  to  be  acquired,  by  the  heirs 
by  purchase,  the  administrator  has  no  right  or  interest,  and  in  this  case 
has  right  to  defend  the  action. 

This  was  originally  an  action  at  law  brought  by  the 
plaintiffs,  who  are  appellants  here,  to  recover  possession  of 
certain  lands  patented  by  the  United  States  to  the  heirs-at- 
law  of  Joseph  and  Sarah  Delay,  deceased.  The  defendant, 
as  administrator  of  the  estate  of  James  I^.  Loring,  filed  an 
answer  in  equity,  defending  as  such  administrator,  and  set- 
ting up  that,  under  the  donation  law,  the  patent  should 
have  been  issued  to  the  heirs-at-law  of  the  said  Loring, 
who,  in  his  life  time,  claimed  the  premises  under  the  law 
aforesaid,  and  who  died  in  January,  1853,  and  praying  tha^ 
the  patent  might  be  canceled.  The  appellants  having  filed 
a  replication  it  was  tried  on  the  issue  thus  made  and  the 
evidence  of  the  parties,  and  a  decree  rendered  in  favor  of 
the  defendant  in  accordance  with  the  prayer  in  his  answer 
contained.  From  this  decree  the  plaintiffs  appeal  to  this 
court.     The  evidence  adduced  shows,  that  James  L.  Loring, 
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on  the  twelfth  day  of  April,  1852,  filed  in  the  office  of  the 
surveyor  general  of  Oregon,  notice  of  settlement  npon  the 
land  in  question,  under  the  act  of  Congress,  approved  Sep- 
tember 27,  1850,  granting  donations  to  settlers  upon  public 
lands,  and  on  the  twentieth  day  of  April,  1852,  made  his 
proof  as  required  by  the  act;  and  that  in  the  month  of  Jan- 
uary, 1853,  Loring  died,  'be;fore  completing  the  four  years 
residence,  etc.  On  the  third  of  February,  1853,  letters  of 
administration  were  issued  upon  the  estate  of  deceased  to 
the  defendant.  Four  years  after  the  death  of  Loring,  March 
10,  1857,  the  administrator  made  final  proof  of  the  settle- 
ment of  deceased.  Before  the  death  of  Loring,  Joseph 
Delay  and  his  wife,  claiming  that  Loring  had  abandoned 
nie  claim,  settled  upon  the  land  in  controversy,  and  made 
the  necessary  proofs  of  compliance  with  the  act  of  Septem- 
ber 27,  1850.  It  appears  by  the  evidence,  that  after  a  eon- 
test  between  Chapman,  as  administrator,  and  the  Delays 
concerning  the  land,  a  patent  was  directed  to  be  issued  to 
the  heirs  of  the  Delays,  which  was  accordingly  done. 

Page  &  Tliayer^  for  appellants. 

A  patent,  having  been  issued  to  a  person,  carries  with  it 
the  presumption  that  all  previous  requisites  of  the  law  have 
been  complied  with.  (9  Cranch,  87;  18  Howard,  87;  13 
Pet.  450.) 

The  code,  as  well  as  the  old  equity  rule,  requires  the  real 
party  in  interest  to  commence  a  suit. 

That  Chapman  has  no  interest  in  the  premises  or  in  this 
suit.  No  title  had  vested  in  Loring — ^none  could  vest— for 
the  grant  was  upon  conditions  precedent  to  be  performed. 
(2  Bac.  Abr.  p.  291,  sees.  6  and  7,  Don.  Law.) 
^  That  the  heirs  of  Loring  would  take  as  purchasers,  and 
not  as  heirs.  (2  Paine  C.  C.  E.  584;  19  N.  T.  384-90;  2 
Denio,  23;  4  Mason,  489.) 

The  rule  in  Shelly's  case  does  not  apply: 

1st.    Donation  act  changed  the  course  of  descent.  (Deady, 
J.,  Fidda  v.  Squires,  pp.  32-35.) 
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2d.  The  ancestor's  estate  was  not  a  freehold.  (Green- 
leafs  CiTiise,  vol.  4,  p.  307;  4  Kent,  220.) 

3d.  Estate  of  ancestors  and  heirs  are  different.  (15  B. 
Monroe,  282;  1  Curtis  C.  C.  R.  419.) 

The  ancestor  took  only  an  equity.     (5  Cranch,  191.) 

The  heirs,  as  purchasers,  have  an  original  title.  (4  Kent, 
216;  Black  Com.  p.  243.) 

• 
W.  W.   Chapman  and  MUcheU^  Bolph  &  Smithy  for  re- 
spondent. 

An  administrator  has  the  right  to  the  p<)^session  of  the 
real  and  personal  estate  of  the  decedent.  (Code,  p.  334, 
sec.  10.) 

Beal  and  personal  estate  are  chargeable  with  the  debts 
and  claims  against  the  estate.  (Code,  p.  354,  sec.  11  and 
421,  sec.  1,028.) 

When  personal  property  insufficient  to  satisfy  same,  the 
real  estate  is  made  subject  thereto.  (Code,  1855,  p.  360, 
sec.  7;  Id.  p.  363,  sec.  25;  Id.  1862,  p.  428,  sec,  1,113.) 

Eelsat,  J.  The  patent  having  issued  to  the  heirs  of 
Joseph  and  Sarah  Delay,  carries  with  it  the  presumption  that 
all  prerequisites  of  the  law  have  been  complied  with  by 
them.  (9  Cranch.  87;  18  How.  S.  C.  Bep.  87.)  The  de- 
fendant rests  his  right  to  the  premises,  and  to  have  the 
patent  canceled,  on  the  ground  that  he  is  the  administrator 
of  the  estate  of  Loring.  If  Loring  had  at  the  time  of  his 
death  an  estate  in  the  premises  that  could  be  reached  by 
creditors,  or  that  was  subject  to  be  administered  upon,  then 
the  defense  is  good,  otherwise  it  fails.  If  there  is  a  right 
in  the  heirs  of  Loring  to  the  premises,  and  none  subject  to 
adfhinistration,  they  must  be  the  parties  in  the  suit  to  can- 
cel and  not  the  administrator.  One  of  the  rules  governing  * 
equity  proceedings  is,  that  every  suit  shall  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  that  an  exec- 
utor or  an  administrator,  a  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  to  sue  by  statute,  etc.,  may  sue 
without  joining  with  him  the  person  for  whose  benefit  the 
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suit  is  brought.     (Civil  Code,  sec.  379.)    Loring  having 
died  before  the  expiration  of  four  years,  continued  posses- 
sion required  by  the  Act  of  Congress,  the  rights  of  his 
heirs  depend  on  sec.  8  of  the  Donation  Law  (Code,  page 
88.)    That  section  provides:  ''That  upon  the  death  of  anj 
settler  before  the  expiration  of  the  four  years  x^ontinued 
possession  required  by  this  act,  all  the  rights  of  the  de- 
ceased under  this  act,  shall  descend  to  the  heirs  at  law  of 
such  settler,  including  the  widow  where  one  is  left,  ineqoal 
parts;  and  proof  of  the  compliance  with  the  conditions  of 
this  act  up  to  the  time  of  the  death  of  such  Settler,  shall 
be  sufficient  to  Entitle  them  to  a  patent."    The  rights  the 
deceased  had  at  the  time  of  his  death  were  limited  by  the 
4th  section  of  the  Donation  Law  (Code,  pp.  86,  86),  which 
provides:  ''That  all  future  contracts  by  any  person  or  per- 
sons entitled  to  the  benefit  of  this  act,  for  the  sale  of  the 
land  to  which  he  or  they  may  be  entitled  to  under  this  act 
before  he  or  they  have  received  a  patent  therefor,  shall  be 
void."(l)    It  is  further  provided  in  the  4th  section,  that,  "in 
all  cases  where  such  married  persons  have  complied  with 
the  provisions  of  this  act  so  as  to  entitle  them  to  the  grant 
as  above,  provided,  whether  under  the  provisional  govern- 
ment of  Oregon,  or  since,  and  either  shall  have  died  before 
patent  issues,  the  survivor,  and  children  or  heirs  of  the  de- 
ceased,  shall  be  entitled  to  the  share  or  interest  of  the 
deceased  in  equal  proportions,  except  where  the  deceased 
shall  otherwise  dispose  of  it  by  testament  duly  and  properly 
executed  according  to  the  laws  of  Oregon."    The  deceased, 
at  the  time  of  his  death,  had  no  estate  in  the  premises  that 
he  could  convey  or  en<?umber  by  contract  or  devise,  beiDg 
prohibited  by  the  above  provision.     The  creditors  of  the 
deceased,  in  his  lifetime,  could  not  reach  the  land  in  any 
'  manner  to  secure  the  payment  of  their  debts. 

It  is  claimed  on  the  part  of  the  defendant,  that  Lormg 
had  in  the  land,  up  to  the  time  of  his  death,  a  conditional 
fee,  or  estate  in  fee,  liable  to  be  defeated  on  failure  to  com- 
ply with  conditions  subsequent.     Strictly  speaking,  and 

1.    The  proYislc  n  above  quoted,  wm  repealed. 
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using  words  in  their  precise  legal  import,  Loring  did  not 
have  an  estate  in  fee  in  the  land  liable  to  be  defeated  on 
failure  to  comply  with  conditions  subsequent.  Persons  who 
have  an  estate  of  freehold  subject  to  a  condition,  are  seized, 
and  may  convey  or  devise  the  same,  or  transmit  the  inher- 
itance, though  the  estate  will  continue  defeasible.    (4  Kent, 
125.)     It  is  a  principle  of  law,  that  if  the  condition  subse- 
quent be  possible  at  the  time  of  making  it,  and  becomes 
afterwards  impossible  to  be  complied  with,  either  by  the 
act  of  God,  or  of  the  law,  or  of  the  grantor,  the  estaHl  of 
the  grantee,  being  once  vested,  is  not  thereby  divested,  but 
becomes  absolute  without  any  act  on  the  ptrt  of  the  heir. 
(4  Kent,  130;  2  Blackstone,   156,   157.)    If  the  estate  be- 
came absolute  on  the  death  of  Loring  (he  being  an  unmar- 
ried man),  then  his  heirs  would  take  by  descent,  the  law 
having  cast  the  estate  upon  them  immediately  on  the  death 
of  their  ancestor.     (2  Blackstone,  201,  202.)    The  8th  sec- 
tion of  the  Donation  Law,   provides  that  all  the  rights 
of  the  deceased  under  the  act,  shall  descend  to  the  heirs  at 
law  of  such  settler  in  equal  parts;  and  also  provides  what 
proofs  they,  or  some  of  them,  must  make  before  they  get  the 
fee.    A.11  the  rights  of  the  deceased,  at  the  time  of  his  death, 
in  the  premises,  stopped  far  short  of  an  absolute  fee.  Loring, 
as  I  have  said,  could  neithter  encumber,  alien,  nor  devise 
the  land ;  nor  could  his  creditors  reach  it  for  their  debts. 
This  is  the  estate^  which  descended  to  the  heirs  of  Loring, 
and  nothing  more. 

It  is  claimed  on  the  part  of  the  plaintiffs,  that  the  grant 
made  by  the  fourth  section,  with  the  limitations  contained 
in  the  eighth  section  of  the  donation  law,  creates  an  estate 
known  in  law  as  a  conditional  limitation  ;  this  position  is 
ako  incorrect.  A  limitation  marks  the  period  which  deter- 
mines the  estate,  without  any  act  on  the  part  of  him  who 
has  the  next  expectant  interest.  Upon  the  happening  of 
the  prescribed  contingency,  the  estate  first  limited  comes 
to  an  end  at  once,  and  the  subsequent  estate  arises.  A 
conditional  limitation  is  of  a  mixed  nature,  partaking  both 
of  a  condition  and  a  limitation ;  of  a  condition,  because  it 
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defeats  the  estate  previously  granted,  and  of  a  limitation, 
because  upon  the  happening  of  the  contingency,  the  estate 
passes  to  the  person  having  the  next  expectant  interest, 
without  entry  or  claim.  (4  Kent,  127;  3  Gray,  147;  2  Black- 
stone,  155-6.)  It  is  a  principal  of  law  in  respect  to  real 
estate,  that  the  fee  must  at  all  times  be  vested  in  some  one 
— an  abeyance  of  the  fee  is  against  the  policy  of  the  law. 
(2  Denio,  350;  1  Hilliard,  Eeal  Prop.  53,  sec.  46-7.)  The 
estate  of  the  grantee  under  the  act,  previous  to  the  comple- 
tio]#of  the  prescribed  four  years'  possession,  is  peculiar  to 
the  donation  law. 

It  is  provided^n  the  eighth  section,  that  proof  of  compli- 
ance with  the  conditions  of  the  donation  law  up  to  the  time 
of  the  death  of  such  settler,  shall  be  sufficient  to  entitle  the 
heirs  to  a  patent.  This  proof  must  be  made  by  the  heirs, 
or  by  some  one  of  them,  and  until  that  shall  have  been 
done,  the  heirs  will  not  be  entitled  to  a  patent.  If  the  heirs 
of  Loring  are  entitled  to  the  land,  they  obtain  it  by  pur- 
chase and  not  by  descent ;  for  the  reason  that  they  get  the 
fee  by  their  own  act.  There  are  only  two  ways  of  acquiring 
real  property — one  by  descent,  the  other  by  purchase.  K 
a  person  does  not  take  as  heir,  he  takes  by  purchase ;  no 
matter  how  he  acquires  it.  (2  Blackstone,  241.)  By  the 
proof  of  the  heirs,  as  provided  in  the  eighth  section,  and 
the  issue  of  the  patent  to  them,  they  acquire  in  the  land  a 
new,  inheritable  quality  which  the  ancestor  did  not  own. 
They  can  incumber,  alien,  and  devise  the  land.  (2  Black- 
stone,  243.)  This  new  estate,  which  is  by  the  patent  grafted 
upon  the  heirs  of  the  ancestor,  and  which  they  could  not 
take  by  descent  from  him,  they  must  take  by  purchase,  or 
as  grantees.  When  proof  is  made  under  the  eighth  section 
by  the  heirs,  then  aU  the  rights  of  the  ancestor,  in  the  lani, 
clogged  and  hampered  as  it  was  in  the  ancestor's  lifetime, 
descends  to  the  heirs,  together  with  all  the  estate  in  the 
land,  and  their  title  becomes  absolute.  A  new  inheritance 
is  grafted  upon  them,  of  which  they  are  the  root,  and  not 
their  ancestor.  Certainly  the  heirs  get  an  estate  which  the 
ancestor  never  had ;  hence  they  take  by  purchase  and  not 
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by  descent.  (15  B.  Monroe,  314-15 ;  3  Washburn,  Eeal 
Prop,  page  6,  sec.  4 ;  Id.  page  10,  sec.  13.)  If  the  heirs 
of  Loring  are  entitled  to  the  land,  they  acquire  the  title  by 
purchase,  and  the  defendant,  as  administrator,  has  no  right, 
title  or  interest  whatever  in  the  land,  and  no  right  to  defend 
this  action. 
The  judgment  of  the  court  below  must  be  reversed. 


AMELIA  COWENIA  et  al,  Appellants,  v.D,  B.  HANNAH 

et  al.,   B^SPOKDENTS. 

Appeal  from  MuUnomak  County. 

Tbejlty.-^ Article  III  of  the  treaty  of  1846  between  the  United  f  States 
and  Great  Britain,  construed,  that  neither  power  intended  in  any  way  to 
dispose  of  the  soil  or  embarrass  the  right  of  eminent  domain. 

Title. — That  the  only  title  daring  joint  occupancy  would  be  a  mere  posses- 
sion, and  would  extend  only  to  the  land  actually  occupied. 

Donation  Law. — The  act  of  1850,  called  the  donation  law,  makes  no  proyis- 
ion  for  one  dying  before  the  passage  of  the  law — it  only  provides  for 
persons  in  esse.    Nor  did  that  act  enlarge  possessory  rights. 

In  this  case  tlie  appellants  claim  six  hundred  and  fortj 
acres  of  land  in  Multnomah  County.  ^  Thej  allege  that  a 
British  subject,  William  Johnson,  was  residing  on  this  land 
prior  to  the  treaty  of  1816  between  Great  Britain  and  the 
United  States,  fixing  the  northern  boundary  of  Oregon  ter- 
ritoiy  and  terminating  the  convention  of  1818,  and  that  the 
third  article  of  the  treaty  of  1846  gives  these  appellants, 
who  claim  under  him,  Johnson,  a  title  to  this  land  against 
the  defendants,  who  have  a  patent  to  the  same  from  the 
United  States. 

Demurrer  to  complaint  sustained. 

Stout  &  Shattvch,  for  appellants. 

Article  3  of  the  treaty  of  1846  was  intended  to  give 
the  land  then  occupied  by  British  subjects,  in  accordance 
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with  regulations  then  existing  in  Oregon  tendtory  (4th  sec. 
Don.  Law).  Congress  considered  the  treaty  as  a  grant  of  land. 

The  donation  law  respects  such  titles.  (2  How.  591;  U 
Peters,  353.) 

First  treaty  was  in  1818,  and  existed  for  ten  years,  and  in 
1827  was  continued  indefinitely,  and  the  treaty  of  1846  de- 
fined final  position  of  rights. 

Wait  &  Parriah,  for  respondent.  ' 

If  the  "possessory  rights"  of  British  subjects  have  not 
been  respected,  that  fact  gives  them  no  right  to  the  soil- 
such  claims  are  adjusted  in  article  1,  treaty  of  1863. 

Johnson  would  only  in  any  event  only  have  such  property 
as  he  actually  had  enclosed. 

What  are  possessory  rights  ?  (5  Wallace,  599;  6  Wal- 
lace, 663.) 

British  subjects  had  ouly  an  estate  analogous  to  an  estate 
at  will. 

The  British  subjects  were  here  only  by  permission  or 
license,  and  that  would  expire  either  by  removal  of  license— 
by  revocation — by  expiration  of  the  title  of  the  licensor. 

What  is  a  license  ?  (Wash.  Bead  prop.,  p.  412;  11  Mass. 
533;  7  Taunt,  374;  15  Wend.  380.) 

The  possessory  rights  of  British  subjects,  pushed  to  the 
utmost  extent,  are  only: 

1st.  Eights  to  the  possession  of  the  land  actually  occu- 
pied by  them  at  the  time  of  the  treaty. 

2d.  Bight  to  use  the  land  at  that  time  occupied,  as  thej 
had  been  accustomed  to  use  it. 

3d.     To  maintain  possessory  action  against  trespassers. 

A  transfer  of  sovereignty  does  not  disturb  existing  prop- 
erty rights.     (9  Peters,  117.) 

Possession  can  never  confer  title  when  it  is  permissive, 
but  only  when  it  is  adverse.  The  legislature  and  judicial 
departments  have  sanctioned  our  construction  of  the  treaty 
— ^by  passing  the  land  law — ^by  extending  the  pre-emption 
laws — by  judicial  decision.  (Lotvnsdale  ei  al.  v.  Parrish,  21 
How.  290.) 
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Boise,  J.     The  3d  article  of  the  treaty  of  1846  provides 
"  in  the  future  appropriation  of  the  territory,  south  of  the 
forty-ninth  parallel  of  north  latitude,  as  provided  in  the  first 
article  of  this  treaty,  the  possessory  rights  of  the  Hudson 
Bay  Company,  and  of  all  British  subjects,  who  may  be 
already  in  the  occupation  of  land  or  other  property  lawfully 
acquired  withia»  said  territory,  shall  be  respected."    It  is 
claimed  that  this  language  was  meant  to  confer  titles  on  the 
persons,  named  in  this  article  as  British   subjects,  having 
posaessory  rights  to  land  within  the  territory;  for,  it  is  not 
a  mere  possession  that  is  here  asserted,  but  a  fee  simple 
title.     If  the  treaty  only  conferred  a  mere  right  of  posses- 
sion, then,  whenever  that  possession  was  abandoned  by  the 
occupant,  it  would  cease.     It  would  also  determine  with  the 
death  of  the  occupant;  for  a  mere  title  to  possession  does 
not  descend  to  heirs;  and,  if  simply  personal,  cannot  be 
assigned  unless  it  be  for  a  term.     In  determining  this  ques- 
tion, it  is  important  that  we  look  at  the  history  of  British 
occupation  in  this  territory,  prior  to  the  convention  of  1818, 
between  the  United  States  and  Great  Britain.     The  United 
States  claimed  the  country  drained  by  the  Columbia  river 
by  right  of  discovery.     Great  Britain  was  also  claiming  the 
same  right  to  it.     The  convention  of  1818  by  the  third  arti- 
cle provided  as  follows,  to  wit:  "It  is  agreed  that  any  coun- 
try that  may  be  claimed  by  either  party,  on  the  northwest 
coast  of  America,  westward  of  the  Stony  mountains,  shall, 
together  with  its  harbors,  bays  and  creeks,  and  the  naviga- 
tion of  all  rivers  within  the  same,  be  free  and  open  for  the 
term  of  ten  years,  from  the  date  of  the  signature  of  the 
present  convention,  to  the  vessels,  citizens  and  subjects  of 
the  two  powers;  it  being  well  understood  that  this  agree- 
ment is  not  to  be  construed  to  the  prejudice  of  any  claim 
which  either  of  the  two  high  contracting  parties  may  have 
to   any  part  of  the  said  country,  nor  shall  it  be  taken  to 
affect  the  claims  of  any  other  power  or  state  to  any  part  of 
said  country;  the  only  object  of  the  high  contracting  par- 
ties, in  that  respect,  being  to  prevent  disputes  and  differ- 
ences among  themselves."    This  article  was  extended  in 
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1827,  and  continued  in  force  until  the  treaty  of  1846,  under 
which  appellants  claim  title.  I  think  it  apparent  from  the 
language  of  this  article,  that  it  was  the  intention  of  the  two 
nations,  that  neither  should  in  any  wise  dispose  of  the  soil, 
or  in  any  way  embarrass  the  right  of  eminent  domain,  dur- 
ing the  continuance  of  the  convention  of  joint  occupancy, 
so  that  no  title  could  be  acquired,  during  that  time,  higher 
than  a  mere  possession,  and  this  possession  would  extend 
no  farther  than  the  land  actually  occupied. 

The  treaty  of  1846,  treated  of  these  lands  as  they  then 
were;  and  had  the  parties  intended  to  raise  these  posses- 
sory rights  to  a  higher  title,  it  would  have  been  so  pro- 
vided. I  think  these  possessory  rights  would  cease  on 
being  abandoned,  so  that  the  possessor  became  disseized 
by  his  own  voluntary  failure  to  occupy;  or,  on  his  death,  as 
such  rights  would  not  descend  to  heirs;  and  further,  I 
think  that  as  Johnson  died  before  the  passage  of  the  Act 
of  Congress  of  1850,  September  27th,  he  was  not  one  who 
could  be  provided  for  by  that  act,  as  that  oply  provided  for 
persons  in  esse.  Nor  do  I  think  it  was  the  intention  of  the 
Act  of  Congress  of  September  27,  1850,  to  enlarge  the  pos- 
sessory rights,  provided  for  in  the  treaty  of  1846,  but  only 
to  recognize  them,  to  the  extent  that  they  had  been  granted, 
and  to  exclude  those  claiming  under  the  treaty,  from  any 
benefit  under  the  Donation  Law;  and  all  that  class  of  per- 
sons, named  in  the  treaty,  would  have  been  excluded  with- 
out this  provision,  for  they  are  described  as  British  subjects;, 
and  none  but  native  citizens,  or  persons  who  were  natural- 
ized, could  obtain  land  under  the  act  of  1850;  and  when  a 
person  becomes  naturalized  he  is  no  longer  a  citizen  of  his 
former  sovereignty,  there  is  a  change  in  his  relations  to  his 
adopted  country;  and  by  the  theory  of  our  government  he 
would  cease  to  be  a  British  subject.  It  was  intended  that 
such  should  not  claim  under  the  treaty,  and  also  under  the 
Donation  Law;  ana  a  claim,  under  the  latter,  was  a  surren- 
der of  possessory  rights  under  the  treaty. 

The  judgment  will  be  affirmed. 
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JOHN  FASSMAN,    Ees^ondent,    v,  CHRISTIAN  BAUM- 
GARTNER  and  ANNA  SCHRANN,  Appellants. 

Appeal  from  Benlon  County. 

Appeaij. — Judgment  by  Confession. — Sec.  526  of  the  Code  provides  that  no 

appeal  shall  lie,  in  cases  of  judgment  or  decree,  by  confession  or  for 

want  of  answer. 
Appeal. — By  an  attempted  appeal  from  a  decree  for  want  of  answer,  this 

court  acquires  no  other  jurisdiction  over  the  subject  than  the  power  to 

dismiss  such  appeal. 

At  the  November  term,  1869,  of  the  circuit  court  for 
Benton  county,  the  defendants,  appellants  here,  withdrew 
their  answers,  and  judgment  [decree]  was  rendered  upon 
the  complaint  as  upon  failure  to  answer.  The  defendants 
afterwards  gave  notice  of  an  appeal,  and  filed  the  usual 
bond,  but  failed  to  file  a  transcript  in  the  supreme  court  by 
the  second  day  of  this  term.  The  respondent  Fassman 
brought  a  certified  copy  of  the  bond  and  necessary  papers, 
and  moved  here  for  an  affirmance  of  the  judgment,  with 
ten  per  cent,  damages. 

Strahan  &  Burnett,  for  the  motion. 

F.  A.  Clienoweth,  against. 

Prim,  0.  J.  Section  626  of  the  Code  declares  that  "  any 
party  to  a  judgment  or  decree,  other  than  a  judgment  or 
decree  given  by  confession,  ^or  for  want  of  answer,  may 
appeal  therefrom." 

When  a  case  is  here  upon  a  proper  appeal,  this  court  may 
take  any  action  thereon  authorized  by  statute.  But  this  mo- 
tion develops  facts  showing  that  this  was  an  attempted  ap- 
peal in  a  case  in  which  the  law  admits  of  no  appeal.  The 
parties  below  were  present  in  that  court,  and  the  defendants 
substantially  failed  to  answer,  and  the  decree  was  given  for 
that  reason. 
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There  could  be  no  appeal.  This  court  could  acquire  no 
jurisdiction  of  the  case,  other  than  to  dismiss  the  attempted 
appeal. 

The  plaintiff  below  might  have  treated  the  appeal  as  a 
nullity,  and  procured  an  e- ecution  at  any  time. 

Motion  is  denied. 


HENEY  BECKLEY,  Appellant,  v.  M.  M.  LEAEN,  Eespohdikt. 

Appeal  from  Douglas  County. 

Ferbt. — Under  the  law  of  1854,  sec.  40,  p.  868,  a  ferry  license  beoomeB  a 

limited  franchise. 
Idem.— At  the  expiration  of  any  term  of  license,  the  owner  of  the  landa, 

embracing  the  ferry  landings,  might  assert  his  right  to  a  preference  to 

the  grant  of  license,  with  the  same  effect  as  he  might  have  done  at  the 

time  of  the  establishment  of  the  ferry. 

At  the  April  Term,  1864,  of  the  county  court  for  Douglas 
County,  a  license  was  granted  to  M.  M.  Learn,  to  keep  a 
ferry  over  Umpqua  Eiver,  known  as  Trenton  Ferry,  for  the 
term  of  five  years.  At  the  February  Term,  1869,  of  the 
same  court,  Learn  applied  for  a  renewal  of  his  license  for 
a  term  of  five  years.  At  the  same  time,  Henry  Beckley 
applied  for  a  license  to  keep  that  ferry  for  five  years. 

The  court  found  that  Beckley  was  the  owner  of  the  land 
on  both  sides  of  the  river,  comprising  the  ferry  landings, 
and  that  Learn  had  given  no  notice  to  Beckley  of  his  in- 
tended application  for  a  renewal  of  his  license.  The  license 
was  given  to  Learn,  and  Beckley's  application  rejected,  and 
upon  appeal  to  the  circuit  court,  the  judgment  of  the  county 
court  was  affirmed,  and  Beckley  appeals. 

In  1864,  when  Learn  obtained  his  license,  and  the  feny 
was  established,  one  Mills  was  the  owner  of  the  lands  on 
both  banks  of  the  river,  but  Mills  failed  to  apply  as  such 
owner  for  the  license.  Mills  in  the  meantime,  had  sold  the 
lands  and  conveyed  them  to  Beckley. 
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Watson  &  Lane,  for  appellant, -claim  that  the  owner  of  the 
land  is  entitled  to  a  preference  in  obtaining  a  license,  and 
cite  3d  Kent  554  (10th  Ed.);  Oregon  Statutes,  p.  869,  sec. 
42;  2  Oregon  Reports,  220;  1  Oregon,  35;  18  Iowa,  336;  29 
Cal.  458;  5  Cal.  47. 

That  unless  the  owner  of  the  land  fails  to  apply,  no  other 
person  can  obtain  a  license  (2  Oregon.  238),  and  if  he  fails 
to  apply,  a  former  licensee,  can,  of  course,  obtain  a  renewal, 
ro  an  applicant  can  obtain  a  license.    (Code,  p.  868,  sec.  40.) 

That  the  court  had  no  right  to  grant  any  one  a  license 
before  the  expiration  of  the  former  license,  without  ten  days 
notice  to  the  owner  of  the  soil.     (Code,  p.  869,  sec.  42,  43.) 

W.  B,  Willis,  for  respondent. 

If  the  owner  of  land  once  waives  his  preference  for  a 
license,  he  has  no  interest,  except  as  a  citizen  at  large.  (1 
Oregon,  38.) 

Granting  and  renewing  licenses  are  entirely  different. 
In  the  grant  of  a  license,  there  must  be  a  petition  showing, 
to  the  satisfaction  of  the  court,  the  necessity  of  a  ferry, 
there  must  be  notices,  etc.  These  are  not  required  in  a 
renewal.     (Code,  p.  868,  sec.  43;  5  John,  Ch.  R.  106.) 

If  notice  was  necessary  to  Beckley,  he  has  waived  it  by 
appearing  in  the  Court  below.  (1  Oregon,  341;  2  Ore- 
gon, 89.) 

Mills,  the  assignor  of  Beckley,  had  failed  to  assert  his 
preference,  and  his  assignee  had  no  rights  saved  to  him 
over  those  of  a  citizen  at  large. 

Thayer,  J.  We  think  that  in  the  enactment  of  the  law 
of  1854,  sec.  40,  p.  868,  of  the  Code,  the  Legislature  ma- 
terially changed  the  character  of  ferry  licenses  as  to  their 
term.  What  before  had  been  a  perpetual  franchise,  and  was 
so  held  in  Cason  v.  Stone,  1  Oregon,  39,  after  1854,  became  a 
franchise,  limited  to  a  term  of  five  years.  Both  laws  gave 
to  the  owner  of  the  lands  embracing  the  ferry  landings,  at 
the  establishment  of  a  ferry,  a  preference  to  a  grant  of  license 
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if  he  applied.  Under  the  law  before  1854,  if  he  failed  to 
apply,  then,  he  lost  his  preference /orcver,  since  a  perpetual 
franchise  had  been  yested  in  another.  Under  the  present 
law,  we  think  he  loses  his  right  only  daring  the  term  of  a 
license  granted  to  another,  upon  his  failure  to  apply  there- 
for, and  that  at  the  expiration  of  a  term  of  license,  he  may 
assert  his  preference,  to  the  exclusion  of  every  other  per- 
son, including  the  former  licensee.  Our  law  makes  a  differ- 
ence as  to  manner  of  application  of  a  holder  of  a  license  for 
its  renewal,  and  that  of  a  new  applicant.  The  latter  is  com- 
pelled to  give  notice,  etc.,  but  a  reneivol  can  be  obtained 
without  petition,  or  notice  to  the  owner.  Learn  was  en- 
titled  to  a  renewul  of  his  license,  if  found  to  be  a  proper 
person,  until  Beckley  appeared  as  an  applicant  for  the 
license;  and  when  the  court  found  him  to  be  the  owner  of 
the  land,  and  a  competent  person,  then  Leam's  application 
should  have  been  denied,  and  the  license  given  to  Beckley. 
The  judgment  should  be  reversed. 


WILLIAM  M.  PITTMAN,  Appellant,  v.  EMILY  C.  PITT- 
MAN,  Bespondent. 

Appeal  from  Benton  County. 

Appeal — Statkicent. — A  cause  will  not  be  dismissed,  of  coarse,  for  want  of 
a  statement,  or  becaase  the  statement  certified  here  is  defective. 

BscBEE. — ^An  order,  made  in  a  divorce  suit,  assigning  the  minor  children  to 
the  custody  of  one  of  the  ^larties,  is  in  the  nature  of  a  decree,  and  is  a 
subject  of  review  on  appeal  under  sec.  525. 

Appellant  obtained  a  divorce  below,  from  respondent, 
on  the  ground  of  ha^sh  and  cruel  treatment,  but  in  the  de- 
cree the  court  awarded  the  two  minor  children  to  the  re- 
spondent until  ordered  otherwise.  From  this  portion  of 
the  decree,  he  took  an  appeal.  Eespondent  moves  to  dis- 
miss the  appeal  on  two  grounds :  1st,  there  is  no  statement, 
and  2d,  that  such  an  order  is  not  a  subject  of  appeal. 
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Strahan  &  Burnett^  for  the  motion. 

Chenoiv€th'&  WiUiama,  contra. 

Prim,  C.  J.  The  first  question  is  upon  the  sufficiency  of 
the  statement,  whUe  it  sets  forth  the  facts,  it  does  not  con- 
tain the  grounds  upon  which  the  appellant  intends  to  rely. 
The  law  requires  that  the  certificate  of  the  attorney  shall 
contain  the  particulars  in  which  the  judgment  or  decree  is 
alleged  to  be  erroneous.  In,  addition  to  this  certificate, 
hy  sec.  526,  Sess.  Laws,  1866,  p.  12,  if  the  appealing  party 
desires  a  statement,  it  shall,  when  made,  ^'contain  the 
grounds  upon  which  he  intends  to  rely  on  the  appeal,  and 
so  much  of  the' evidence,  as  may  be  necessary  to  explain 
the  grounds,  and  no  more;"  and  shall  be  served  on  the 
adverse  party.  Our  practice  is  not  to  dismiss  cases  for 
want  of  a  statement,  or  for  a  defective  one,  since  questions 
may  arise  in  every  case  which  require  no  statement  for  their 
full  consideration  here.  The  statement  in  this  case  is 
defective,  and  inoperative  as  such,  but  we  overrule  this 
point  in  the  motion.  The  second  question  is,  whether  this 
case  presents  any  judgment,  order  or  decree,  which  we  are 
permitted  to  review.  Sec.  525,  p.  280  of  the  Code,  provides 
"  a  judgment  or  decree  may  be  reviewed  as  prescribed  in 
this  title,  and  not  otherwise.  An  order  affecting  a  substan- 
tial right,  and  which  in  effect  determines  the  action  or  suit, 
so  as  to  prevent  a  judgment  or  decree  therein;  or  a  final 
order  affecting  a  substantial  right,  and  made  in  a  proceed- 
ing after  judgment  or  decree,  for  the  purpose  of  being  re- 
viewed, shall  be  deemed  a  judgment  or  decree." 

The  appellant  appeals  from  an  order  made,  assigning  the 
minor  children  of  the  parties  in  a  suit  for  divorce,  and  made 
at  the  time  of  the  decree.  The  pleadings  in  that  suit  show 
that  an  issue  was  made  directly  on  the  question  as  to  the 
claim  for  and  disposition  of  the  children.  That  order 
gave  them  to  the  defendant  below,  with  the  usual  provision 
as  to  the  future  power  over  them  by  the  court. 
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The  law  of  marriage  and  divorce  gives  to  the  court  fnU 
power  over  that  subject,  and  oftentimes,  that  is  the  only 
contested  question  in  such  cases.  The  order  of  the  court, 
we  think,  disposes  of  the  children  as  though  it  were  a 
divorce;  and,  so  far  as  the  invoking  of  the  power  of  the 
court  in  that  suit  is  concerned,  is  a  final  one. 

In  that  view,  it  becomes  a  subject  of  review  here  under 
the  section  cited. 

The  motion  to  dismiss  is  therefore  overruled. 


JAMES  McDonald,  appellant,  v.  DAVID  EVANS,  Rk- 

spoNDEirr. 

Appeal  from  Douglas  County. 

Costs. — Constniotion  of  sec.  539  of  the  Code,  as  to  when  a  party  is  entitled  to 

costs. 
Idbm. — Costs  can  in  no  action  at  law  be  awarded  to  both  parties. 

This  action  was  commenced  in  the  county  court  of  Doug- 
las county  to  recover  the  possession  of  certain  personal 
property,  viz:  six  head  of  cattle.  The  defei^dant  recovered 
a  judgment,  which  was  removed  by  appeal  to  the  circuit 
court.  The  complaint  contains  the  usual  allegations  for  such 
recovery.  The  answer  controverted  each  of  the  allegations 
of  the  complaint,  and  alleged  affirmatively  that  the  defend- 
ant was  the  owner  of  said  property,  and,  in  the  prayer  for 
relief,  asked  for  costs  and  disbursements;  but  neither 
claimed  the  return  of  the  property  nor  damages  for  the 
detention  thereof.  Upon  trial  the  jury  found  that  plaintiff 
was  the  owner  of  one  of  the  cattle  described  in  his  complaint, 
and  that  the  same  was  of  the  value  of  $25.  They  also  found 
that  the  defendant  was  the  owner  of  the  other  five  head  of 
said  cattle,  and  that  they  were  of  the  aggregate  value  of  $150. 
The  court  rendered  judgment  in  favor  of  the  plaintiff  for  the 
possession  of  one  of  the  cattle,  and  in  favor  of  the  defend- 
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ant  for  the  others.  The  court  below  awarded  to  the  plain- 
tiff costs  and  disbursements  to  the  sum  of  $25,  and  full  costs 
to  the  defendant  to  be  taxed  bj  the  clerk. 

Watson  &  Lane,  for  appellant. 

Our  statute  provides  for  costs.      (Code,  p.  287  sec.  539.) 
Costs  allowed  to  defendant  when  the  plaintiff  is  not  en- 
titled to  them.     (p.  287,  sec.  541.) 

A  party  entitled  to  costs  is  also  entitled  to  disbursements. 
(Code,  p.  288,  sec.  543.) 

W.  R.  Willis y  Esq.,  for  respondent. 

Plaintiff  could  recover  but  $25  costs.  (Code,  p.  287,  sub- 
div.  5,  sec.  539.) 

Both  parties  are  actors  or  moving  parties.  (Steph.  Nisi 
Prim  2482.) 

Defendant  was  entitled  to  his  costs  and  disbuisements 
herein.  (How.  N.  Y.  Code,  494;  6  HiU  353;  2  Wend.  637; 
12  Wend.  285.) 

Thayer,  J.  The  only  question  here  is  as  to  whether  one 
or  both  of  the  parties  is  entitled  to  costs.  Costs  in  every 
case  are  awarded  by  provision  of  statute — ^at  common  law 
they  were  not  allowed. 

After  a  close  examination  of  the  statutes  we  have  not  been 
able  to  find  any  authority,  in  any  case,  for  awarding  costs 
to  both  parties.  Had  the  plaintiff  in  this  case  proceeded 
only  to  recover  the  possession  or  value  of  his  property,  and 
not  resorted  to  his  provisional  remedy;  iit  that  event,  hav- 
ing recovered  the  possession  of  property  of  the  value  of  $25 
only,  he  would  have  been  entitled  to  $25  cost  only,  and  the 
defendant  would  not  have  been  entitled  to  any  costs  what- 
ever. 

The  statute  provides  (p.  204,  sec.  259)  that,  **in  an  action 
to  recover  the  possession  of  the  personal  property,  judgment 
for  the  plaintiff  may  be  for  the  possession  or  value  thereof,  in 
case  a  delivery  cannot  be  had,  and  damages  for  the  detention 
thereof.     If  the  property  had  been  delivered  to  the  plaintiff, 
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and  the  defendant  claimed  the  return  thereof,  judgment  for 
the  defendant  may  be  for  a  return  of  the  property,  or  the 
value  thereof,  &c."  Doubtless,  under  this  provision,  the 
defendant  could  recover  any  portion  of  the  property  proved 
on  the  trial  to  be  his:  provided,  he  claimed  a  return  thereof 
in  his  answer.  In  this  case  he  has  made  no  such  claim, 
and  would  be  entitled  to  no  such  relief.  In  case,  however, 
the  plaintiff  should  retain  the  property  after  the  termination 
of  the  action,  defendant's  remedy  would  be  by  action  on  his 
part.     (5  Denio,  21.) 

By  the  revised  statutes  of  New  York,  both  parties,  under 
certain  circumstances,  may  recover  costs  in  the  same  action. 
(2  Denio,  188.)  But  it  will  be  seen  that  costs  cannot  be 
awarded  in  that  state,  when  the  action  in  its  nature  is  entire; 
and  in  no  event  will  they  be  allowed,  except  under  the  pro. 
visions  of  the  statute  referred  to. 

In  justice,  the  defendant,  in  the  case  at  bar,  might 
be  entitled  to  costs,  but  unfortunately  for  him,  we 
have  no  statute  which  so  permits  and  this  court  cannot 
legislate.  Under  our  statutes,  costs  are  only  allowed  of 
course,  to  the  defendant,  when  the  plaintiff  is  not  entitled 
to  costs,  p.  287,  sec.  541.  In  this  case,  plaintiff  being 
entitled  to  costs,  this  defendant  cannot  be.  In  a  similar 
case  in  Massachusetts,  costs  were  allowed  to  both  parties. 
This  decision,  however,  must  have  been  made  under  some 
peculiar  provision  of  their  statutes,  as  it  could  not  have 
been  made  under  any  common  law  provision  for  the  reason 
before  mentioned,  that  at  common  |law  neither  party  was 
entitled  to  costs.^   {Burrill  Law  Die.  title  "costs.") 

Judgmeilt  reversed. 
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THOMAS  BANKS,  Respondent,  v.  S.  H.  CROW,  Appellant.        ^L^^. 

Appeal  from  Douglas  County, 

JoiKDEB  OF  AcmoNs. — A  costract  was  alleged  to  h'aye  been  made  to  conyey  to 
the  plaintiff  *'a  certain  farm,  a  certain  town  lot,  and  twenty  hogs"  for  the 
consideration  of  eight  hundred  dollars,  and  in  an  action  brought  there- 
on, the  complaint  averred  that  a  deed  had  been. executed  for  ''apart 
only  of  the  real  property/'  and  that  there  was  a  refusal  to  deliyer  the 
hogs,  and  that  the  plaintiff  had  been  damaged  thereby  in  the  sum  of 
$180:  Held,  that  the  complaint  set  up  but  one  cause  of  action. 

SaiiB  of  Land. — Pabol. — Bespondent  was  called  as  a  witness  to  prove  the 
contract:  Held,  it  was  error  to  adiuit  parol  evidence  of  the  contract  for 
the  sale  of  land.  ^ 

Sbtebabub  Comtbactb. — A  contract  to  sell  a  farm,  a  town  lot,  and  certain 
personal  property  for  a  gross  sum,  is  not  a  severable  contract. 

Yabiamcb. — If  the  plaintiff  seeks  to  recover  on  a  contract  essentially  differ- 
ent from  the  one  set  up,  he  should  obtain  leave  to  amend. 

WrrHDBAWAii  OF  Pabt  of  Cause  op  Action. — The  verdict  by  the  jury  was, 
*'  We,  the  jury  find  that  the  town  lot  in  the  town  of  Oakland,  Douglas 
County,  Oregon,  designated  in  the  plaintiff's  complaint,  is  the  property 
of  plaintiff,  and  further,  we,  the  jury,  find  for  the  plaintiff  ninety-four 
dollars:"  Held,  that  the  town  lot  had  not  been  withdrawn  from  the  case, 
and  its  sale  forming  a  part  of  the  parol  agreement,  rendered  the  contract 
void. 

The  complaint  charges  that  the  defendant  agreed  with 
the  plaintiff  for  the  consideration  of  $800,  to  sell  and  con- 
vey to  the  plaintiff  a  certain  farm  described  in  the  com- 
plaint, a  certain  town  lot  also  described,  and  twenty  hogs 
designated — that  the  said  sum  has  been  duly  paid  to  the 
defendant  in  gold  coin;  that  defendant  has  executed  a 
sufficient  deed  **to  apart  only  of  the  real  property,"  and 
has  refused,  and  still  refuses  to  deliver  the  hogs,  and  that 
the  plaintiff  has  been  damaged  $180  by  the  refusal  to 
deliver  the  hogs. 

The  answer  denies  making  the  alleged  agreement,  and 
charges  that  the  defendant  agreed  to  sell  the  farm  and  the 
hogs  to  the  plaintiff  for  $800,  and  that  he  has  fully  per- 
formed and  complied  with  the  terms  of  the  agreement,  and 
has  delivered  the  said  hogs.  At  the  trial  the  plaintiff  appeared 
as  a  witness,  and  was  asked  to  state  the  terms  of  the  contract. 
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Objection  was  made  that  the  contract,  being  for  the  sale 
of  land,  could  not  be  proved  by  parol.  The  witness  was 
permitted  to  answer,  and  this  ruling  being  excepted  to  is 
assigned  as  error.  Afterwards,  in  the  couise  of  the  trial, 
the  plaintiff  announced  that  he  abandoned  all  claim  for  dam- 
ages as  to  the  town  lot,  and  he  now  claims  that  the  error, 
if  there  was  any,  in  admitting  parol  evidence  of  the  con- 
tract, is  waived  or  cured  by  the  abandonment,  and  that  the 
whole  case  as  it  -now  stands  shows  that  the  error  does  not 
affect  a  substantial  right  of  the  party. 

W.  B.  WUlts,  for  the  appellant. 

When  the  terms  of  an  agreement  have  been  reduced  to 
writing,  it  is  to  be  considered  as  containing  all  those  terms, 
and  no  parol  evidence  of  the  terms  can  be  admitted.  (Code, 
p.  317,  sec.  682.) 

If  the  consideration  is  single  and  entire,  the  contract  is, 
and  cannot  be  divided.  (8  Johns.  25:;  5  Wend.  164;  2 
Parsons  Con.  519;  22  Pick.  457-60.) 

Part  performance  will  not  take  it  out  of  the  statute  of 
frauds.  (10  N.  Y.  '232;  5  Cowen  162;  2  John,  221;  20  Pick. 
134,  etc.) 

The  plaintiff's  remedy  was  an  action  to  recover  back  the 
money  paid,  disaffirming  the  contract. 

The  price  of  the  hogs  and  town  lot  being  a  part  of  an 
entire  contract,  cannot  be  fixed  by  parol  evidence. 

WcUson  &  Moaher,  for  respondent. 

An  agreement  void  in  part,  is  not  necessarily  void  in  tdo. 
It  is  universally  held  that  no  one  can  receive  or  enjoy  the 
goods  or  services  of  another,  and  then  rely  on  the  statute 
of  frauds  as  an  excuse  for  not  paying  for  them.  (13  Ind. 
1-11;  28  Ver.  34.) 

The  contract  was  fully  completed  on  the  part  of  the 
plaintiff.  Equity  will  not  allow  the  statute  of  frauds  to  be 
assigned  as  a  reason  why  it  should  not  be  performed  as  to 
the  other.  (22  111.  63;  7  Ohio,  157;  Sitgget  v.  Corson,  26 
Missouri.) 
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The  rigid  rules  of  law  as  to  the  statute  of  frauds,  and  the 
indivisibility  of  contract,  is  greatly  relaxed  by  modem 
decisions.     (23  Ver.  497;  28  Ver.  558.) 

Upton,  J.  It  requires  no  argument  to  show  that  parol 
evidence  was  inadmissible  to  prove  the  contract  set  up  in  the 
complaint.  The  position  assumed  by  the  respondent  is, 
that  the  case  may  be  treated  as  if  no  mention  had  been 
made  of  the  town  lot;  that  the  contract  being  for  the  sale 
of  a  tract  of  land  and  certain  personal  property,  and  the 
land  being  conveyed,  and  thereby  that  part  of  the  contract 
required  to  be  in  writing  being  performed,  the  statute  of 
frauds  does  not  apply.  He  cites  Irvin  v.  Stone,  6  Cush. 
598;  Bo)id  v.  Mxcher,  11  Cash.  1;  Davenport  y.  Mason,  15 
Ma^.  85;  Benedict  v.  Beebe,  11  John,  145;  Wilson  v.  Bay, 
13  Ind.  1;  Pierce  v.  Paine,  28  Ver.  34,  and  states  the  rule 
to  be,  *' An  agreement  void  in  part  is  not  necessarily  void 
i?i  toio,  but  a  part,  which  would  not  be  void  if  it  stood 
alone,  may  be  held  valid  if  it  can  be  separated  from  the 
part  which  is  void."  If  we  reject  all  that  is  said  of  the 
town  lot,  and  treat  of  the  farm  and  personal  property  only, 
this  rule  may  be  applicable  to  the  case  before  us,  especially 
if  the  farm  was  conveyed  at  the  lime  of  making  the  parol 
contract.  A  contract  which  is  not  severable,  if  void  in  part 
is  void  in  whole.  In  the  case  supposed,  one  gross  sum 
$800,  is  to  be  paid  for  both  the  farm  and  the  personal 
property. 

But  it  is  said  the  farm  being  conveyed,  an  J  it  having  be- 
come immaterial  what  part  of  the  $800,  applied  to  purchase 
the  personal  property,  since  it  was  the  surplus  above  pay- 
ing for  the  farm,  be  it  more  or  less,  and  was  already  paid 
over,  nothing  of  the  contract  remains  to  be  performed  but 
the  delivery  of  the  hogs.  From  this  it  is  assumed  that  the 
agreement  to  sell  the  personal  property  is  severable,  and 
stands  as  independently  as  if  the  agreement  had  been  to  sell 
the  farm  for  $700  and  the  hogs  for  $100.  In  other  words, 
the  claim  is  that  the  land  has  been  conveyed  to  the  plaintiff 
by  a  deed,  which  is  a  compliance  with  the  statute  requiring 
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a  writing;  the  personal  property  has  been  fully  paid  for, 
and  therefore  it  can  never  be  material  to  determine  how 
much  of  the  gross  sum  is  apportioned  to  the  one  or  tlie 
other;  that  in  case  of  non-delivery  of  the  personal  property, 
the  remedy  is  by  an  action  for  the  damages  occasioned  by 
the  failure  to  deliver,  and  the  amount  of  damage  is  in  no 
way  dependent  upon  the  price  paid. 

The  case  thus  stated  may  be  a  stronger  one,  than  where  the 
land  and  personal  property  are  bargained  at  the  same  time, 
the  one  at  one  price,  and  the  other  at  another  price;  because, 
in  the  latter  case,  some  advantage  in  purchasing  both  to- 
gether, or  an  anxiety  to  obtain  the  land,  may  be  the  leading 
and  main  inducement  to  promise  to  pay  the  agreed  price  for 
the  personal  property,  and  that  may  be  a  reason  why  the  con- 
tracts should  not  be  deemed  severable.  But  it  is  not  ten- 
dered certain  by  the  record  in  this  case,  that  the  deed  was 
executed  at  the  time  of  making  the  agreement  for  the  sale  of 
the  land  and  the  personal  property.  If  the  deed  was  not  exe- 
cuted then,  there  was  for  a  time  an  agreement  that  was  in 
part  void  by  the  statutes  of  frauds,  its  parts  were  not  then 
severable,  and  it  was  then  material  to  know  how  much  of 
the  gross  sum  of  $800  should  apply  in  payment  for  the  hogs, 
to  enable  the  purchaser  to  have  the  benefit  of  that  part  of 
the  contract,  without  enforcing  the  part  that  was  unques- 
tionably void.  Whether  we  conclude  from  this  record  that 
the  deed  was^not,  or  was,  made  at  the  time  of  entering  into  the 
contract  declared  upon,  the  respondent's  agreement  is  based 
upon  the  position,  that  the  case  stands  here  as  if  the  town 
lot  had  not  been  mentioned  in  the  complaint.  In  order  to 
a  fair  consideration  of  that  question,  it  should  be  observed 
that  the  lot  was  a  matter  upon  which  the  jury  were  permitted 
to  deliberate.  The  court  charged  the  jury  as  follows :  Ist.  "If 
the  jury  believe  from  the  evidence,  that  at  the  time  the  con- 
tract was  made,  the  defendant  then  and  there  delivered  a  deed 
for  the  real  estate  mentioned  in  the  contract  to  the  plaintiff, 
and  that  a  part  of  the  purchase  money  was  then  and  there 
paid  to  the  defendant;  and  if  they  further  believe  from  the 
evidence,  that  by  virtue  of  said  contract,  the  plaintiff  was  to 
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receive  a  number  of  hogs,  the  consideration  of  which  was 
paid  by  plaintiff,  and  the  hogs  were  then  on  the  premises 
and  could  be  identified  by  marks  and  numbers  from  all 
others;  then  they  must  find  for  the  plaintiff."  2d.  "If  you 
believe  from  the  evidence,  ihcU  the  tenon  lot  was  not  included 
in  the  contract,  and  it  was  so  understood  by  the  plaintiff  and 
defendant,  and  formed  no  part  of  the  consideration  for  the 
purchase  money  for  the  land  and  the  hogs,  then  the  lot  must 
be  regarded  out  of  the  case."  3d.  '*If  the  jury  find  that 
the  lot  was  not  mentioned  at  the  time  the  contract  was  made, 
the  plaintiff  cannot  recover." 

Court  refused  defendant's  request  to  charge :  4th.  "If  the 
jury  find  that  the  defendant  delivered  the  hogs  with  the  land, 
then  the  verdict  must  be  for  the  defendant."  5th.  "If  the 
jury  find  that  the  contract  for  the  price  of  the  land  and  town 
lot,  and  the  hogs  mentioned  in  plaintiff's  complaint  was  one 
entire  contract,  and  for  one  and  the  same  consideration,  the 
plaintiff  cannot  recover  here." 

The  jury  returned  the  following  verdict,  "We,  the  jury, 
find  that  the  town  lot  in  the  town  of  Oakland,  Douglas 
County,  Oregon,  designated  in  the  plaintiff's  complaint  is 
the  property  of  plaintiff,  and  further,  we,  the  jury,  find  for 
the  plaintiff  ninety-four  dollars." 

It  is  evident  from  this  charge  and  verdict,  that  proper 
steps  were  not  taken  to  divest  the  case  of  the  peculiar  char- 
acter given  to  it  by  the  allegation,  relative  to  the  town  lot. 
The  more  satisfactory  way  to  accomplish  that,  would  have 
been  by  application  to  the  court  for  leave  to  amend  the 
complaint.  By  the  authorities  before  cited,  a  party  may 
be  allowed  to  withdraw  a  distinct  cause  of  action  without 
a  formal  amendment,  but  what  is  alleged  in  regard  to  the 
town  lot,  was  not  set  up  as  a  distinct  cause  of  action — in  fact, 
the  complaint  sets  up  but  one  cause  of  action.  Code,  p.  91, 
sec.  3,  and  it  was  not  regarded  by  the  court  as  a  case 
where  the  variance  between  the  allegations  and  proofs  was 
to  be  disregarded  as  not  affecting  a  substantial  right.  If  it 
had  been,  the  judge,  instead  of  leaving  it  to  the  jury  to  say 
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whether  the  contract  embraces  the  town  lot,  would  have  m- 
stracted  that  the  allegations  in  regard  to  the  town  lot  were 
deemed  withdrawn,  and  that  the  jury  were  not  to  consider 
that  subject.    It  is  clear  from  the  record,  that  the  respond- 
ent relied  upon  the  illegality  of  the  contract,  set  up  in  the 
complaint,  and  that  the  case  was  submitted  to  the  jury  em- 
barrassed with  questions,  connected  with  the  alleged  sale 
of  the  town  lot,  liable  to  confuse  the  case,  and  divert  the 
minds  of  the  jury  from  the  issue  that  would  have  been 
properly  before  them,  if  the  complaint  had  been  amended 
by  striking  out  what  was  sieged  in  regard  to  the  town  lot. 
Error  will  not  be  presumed,  but  that  the  case  was  thus  im- 
properly encumbered  appears  affirmatively  in  the  chaise 
and  verdict,    I  think  it  would  be  inconsistent  with  safe  or 
desirable  practice,  and  against  precedent,  to  disregard  the 
void  contract  set  up  in  the  complaint,  and  allow  the  plaintiff 
to  prove  a  legal  contract,  different  in  an  essential  particular 
from  the  one  charged.     I  also  think  that  the  court  erred  in 
refusing  to  instruct  that  ''if  the  defendant  delivered  the 
hogs  with  the  land,  the  verdict  must  be  for  the  defendant." 

This  action  was  for  breach  of  a  special  contract  to  sell  and 
deliver.  There  was  some  evidence  tending  to  show  that  the 
hogs  had  been  delivered  in  pursuance  of  the  contract  proved, 
and  the  question  of  delivery  should  have  been  left  to  the  jury. 

The  judgment  should  be  reversed. 


C.  A.  WILSON,  Appellant,  v.     THE    CITY   OP    SALEM,  * 

Eespondent. 

Appeal  from  Marion  County, 

Costs. — BUI  of  disbnrsementB,  how  constituted,  nature  of  objections  thereto. 

This  case  v^as  an  appeal  from  an  allowance  of  disburse- 
ments to  respondent,  and  invokes  no  questions  other  than 
those  decided  in  Crawford  v.  Abraham  dal,y2  Oregon,  163, 
and  requires  only  an  extension  of  the  rulings  there. 
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WUliama  &  Willis,  for  appellant. 
MaUory  dk  Shaw,  for  respondent. 

Wilson,  J.  In  preparing  the  bill  of  disbursements, 
which  one  party  claims  to  recover  oithe  other.  Each  item 
is  a  separate  claim,  for  which  a  separate  allowance  might  be 
asked,  and  each  item  should  be  briefly,  but  particularly  set 
forth,  just  as  in  a  complaint.  Each  caxiae  of  action  must  be 
specifically  set  out,  and  must  of  itself,  show  a  right  to 
recoyer  thereon;  applied  to  this  case,  the  reason  is  appar- 
ent. The  opportunity  must  be  given  for  the  other  party  to 
object  to  the  allowance,  and  by  the  rule  in  Crawford  y. 
Abraham  etcd.,  2  Oregon,  163,  he  must  object  specially  to 
each  claim  or  distinct  part  thereof  set  forth.  If  this  be 
not  done,  that  item  or  part  is  admitted  to  be  a  proper 
charge. 

The  attendance  of  a  witness  is  an  item,  the  mileage  of  that 
witness  is  another,  the  necessity  for  his  attendance  a  third, 
and  to  each,  the  party  charged  may  or  may  not  object.   By  our 
rule,  in  the  case  referred  to,  *' when  objections  have  been 
specially  made  to  any  or  all  of  the  items  claimed,  then  it 
would  be  proper,  if  within  the  power  of  the  claimant,  to  make 
a  full  showing  as  to  the  materiality,"  and  we  may  add,  to  the 
necessity  of  «ach  item  so  objected  to.   We  there  declared  that 
the  further  showing  should  be  in  the  form  of  an  ^'  amended 
verification."    This  term  may  have  misled  parties,  and  we 
would  adopt  rather  an  "  amended  verified  statement.'*    Each 
item  or  part  thereof,  objected  to,  should  only  appear  in  such 
amended  statement,  with  all  the  facts  necessary  to  show  the 
justice  of  the  claim,  and  to  authorize  the  clerk  or  the  court, 
to  allow  a  judgment  therefor.     Here  seems  to  have  been  the 
difficulty  in  this  case.     Perhaps  a  case  would  better  illus- 
trate what  we  desire  to  express.     Suppose  objections  are 
made  thus:  That  A.  B.  was  not  sworn  aa  a  witness,  that  C. 
D.  did  not  attend  as  a  witness  only,  but  was  a  juror,  etc., 
or  for  the  alleged  number  of  days,  and  that  E.  F.  did  not 
travel  any  distance  as  a  witness,  etc. 
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Then  the  amended  statement  should  directly  and  fnllj 
exhibit  the  facts  as  to  those  points,  and  might  be  in  a  form 
substantially  thus:  "The  reason  why  A.  B.  was  not  sworn 
was  (setting  it  forth);  but  it  was  material  to  have  such 
witness  in  attendance  (setting  forth  the  reason);  that  C.  D. 

travelled miles  in  coming  to  and miles  in  going 

from  court  as  a  witness.*  That  said  witness  came  by  special 
agreement,  or  by  process  served;   and  that  E.  F.  was  in 

attendance  as  a  witness  alone days."  And  so,  as  toanj 

item,  to  which  objection  may  have  been  made.  Then  per- 
jury could  probably  be  sustained  if  the  facts  sworn  to  were 
untrue,  since  the  particular  attention  of  the  affiant  has  been 
called  to  each  fact. 

The  case  now  before  us  is  somewhat  uncertain  in  what 
may  be  termed  its  pleadings,  but  it  answers  sufficiently  for 
our  views,  additional  to  those  in  Crawford  v.  Abraham  d  d. 

We  think  attorneys  can  now  understand  the  requirements 
of  our  ruUngs.  We  find  that  no  sufficient  showing  has  been 
made  to  sustain  the  allowance  of  some  of  the  items  to  which 
the  appellant  objected,  and  without  specifying  them  we 
shall  direct  a  modification  of  the  judgment  below,  reducing 
the  disbursements  allowed  to  one  hundred  and  fifiy-one  and 
^oV  dollars. 


SCHIROTT  &  GRONER,  Appellants,  v.   PHILLIPPI  & 

COLEMAN,  Respondents. 

Appeal  from  MuUnomah  County. 

Writ  of  Review. — The  Statutory  Appeal  and  imt  of  review  are  concnireDi 

remedies. 
Idem. — The  appeal  iuvolyes  a  trial  both  upon  tbe  merits  and  upon  the  !&▼; 

the  review,  only  questions  of  law. 
Idem. — The  expiration  of  a  right  to  appeal  as  to  time,  does  not  extingoish  the 

right  to  review, 


STATE  OF  OKEGON,  SEPTEMBER,  1869.  485 

■  ■ 

Schirott  V,  Phillippi. 

Plaintifps,  in  a  civil  action,  in  a  justice's  court,  against 
one  Morst,  had  procured  his  arrest.  Bespondents  here, 
defendants  below,  executed  an  undertaking,  and  procured 
the  discharge  of  Morst  from  arrest.  After  judgment  against 
Morst,  and  after  execution  against  his  property  and  a  return 
of  none  found,  an  execution  was  issued  against  his  person, 
which  was  returned  not  served,  as  Morst  had  left  the  state. 
On  the  twenty-fourth  of  March,  1869,  appellants  brought  an 
action  against  the  respondents  on  the  undertaking,  and  on 
the  twenty-sixth  day  of  April,  1869,  the  justice  gave  judg- 
ment for  the  detfendants,  assigning  as  ground  therefor,  no 
cause  of  action.  On  the  second  of  June,  appellants  filed  a 
petition  for  a  writ  of  review,  and  an  allowance  was  made. 
On  the  fourteenth  of  June,  in  the  circuit  court,  respondents' 
counsel  moved  to  strike  out  and  quash  the  writ.  The  court 
below  sustained  tiie  motion,  and  filed  his  reasons,  to  which 
ruling  the  appellants  excepted  and  took  an  appeal  here. 

Kelly  &  Heed,  for  appellants,  assign  as  error: 

let.  That  the  court  decided  that  a  writ  of  review  would 
not  lie,  but  that  plaintiff's  remedy  was  by  appeal. 

2d.  That  the  court  decided  that  a  writ  of  review  would 
not  issue  at  any  time  within  six  months  from  the  date  of  the 
decision  complained  of. 

3d.  That  the  court  decided  that  the  writ  ought  not  to 
issue  upon  the  facts  stated  in  the  petition. 

4th.  That  the  court  decided  that  an  appeal  was  a  plain, 
speedy,  and  adequate  remedy  for  errors  in  law,  appearing 
upon  the  face  of  the  proceedings. 

5th.  That  the  court  decided  that  an  appeal,  and  a  writ  of 
review  were  not  concurrent  remedies,  and  the  plaintiffs 
could  not  elect  which  they  woidd  pursue. 

6th.  That  the  court  decided  that  a  writ  of  review  would 
not  lie,  after  the  time  for  taking  an  appeal  had  expired. 

0.  P.  MoaoHy  for  respondents. 

Wilson,  J.  In  dismissing  the  writ  below,  that  court 
seems  to  have  decided  these  propositions,  that  appeal  and 
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review  were  not  concurrent  remedies,  that  when  an  apped 
conld  be  taken  a  review  would  not  be  allowed,  that  after 
the  time  for  taking  an  appeal  had  expired,  when  it  might 
have  been  made  available,  it  would  be  too  late  for  a  party 
to  resort  to  a  review. 

By  section  672,  p.  294,  of  the  Code,  the  writ,  heretofore 
known  as  the  writ  of  certiorari,  is  known  in  this  code  as  the 
writ  of  review,  and  the  next  section  declares  "that  any 
party  to  any  process  or  proceeding  before  or  by  any  inferior 
court,  etc.,  may  have  the  decision  or  determination  thereof, 
reviewed  for  errors  therein."  This  is  substantially  the  law 
as  it  was  in  1860.  At  the  December  Term,  1860,  of  the 
supreme  court  of  this  state,  the  same  question  was  before 
that  court,  as  is  now  here.  In  BUmchard  et  al.  v.  BenneU 
et  al.,\  Oregon,  329,  the  court  held,  "a  certiorari  may  have 
been  a  proper  remedy,  and  so  may  have  been  an  appeal; 
the  statute  regulating  appeals  from  justices  of  the  peace 
allows  appeals  in  all  cases,  etc.,  (Laws  of  Oregon,  1854,  p. 
295,  sec.  185.)  I  therefore  conqlude  that  appeals  lie  in  all 
cases  from  the  final  decisions  of  justices  of  the  peace,  and 
the  remedy  by  certioraH  is  concurrent.**  When  the  writ  of 
review  was  substituted  for  that  of  certiorari,  it  was  subject 
to  the  same  construction  and  application.  The  only  differ- 
ence in  the  law  is  found  in  sec.  576  of  the  Code,  which  was 
not  distinctly  found  i!n  the  law  of  1854.  That  declares  that 
the  writ  of  review  "shall  be  allowed  in  all  cases  where 
there  is  no  appeal,  or  other  plain,  speedy,  and  adequate 
remedy,  and  where  the  inferior  court  officer  appears  to  have 
exercised  such  functions  erroneously,  etc." 

When  a  party  complains  only  of  the  errors  in  law  appear- 
ing upon  the  record  and  proceedings,  it  is  certainly  not 
a. plain,  speedy  or  adequate  remedy  to  force  him  to  rely 
upon  an  appeal,  which,  under  sec.  536,  subdiv.  3,  p.  285, 
of  the  Code,  requires  the  same  proceedings  as  though  the 
case  had  been  commenced  in  the  circuit  court,  involving 
witnesses  and  a  multitude  of  costs  and  disbursements,  in- 
stead of  having  the  pure  questions  of  law,  governing  the  case, 
heard  and  decided  with  comparatively  no  trouble  or  cost. 
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The  circuit  judge,  in  aUowing  tiie  writ,  passes  to  some  ex- 
tent upon  whether  the  causes  alleged  are  errors  of  law  or 
not,  and  if  they  involye  more  than  legal  questions,  it  might 
be  proper  to  deny  the  writ  and  leave  the  party  to  his  appeal, 
as  the  mode  by  which  all  the  questions  of  law  and  fact  may 
be  retried.  In  review,  everything  is  tried  and  decided  from 
an  inspection  of  the  record,  and  an  appeal  cannot  accom- 
plish this  without  imposing  a  great  incumbrance  of  other 
matters.  Evidently  the  legislature  intended  this  construc- 
tion, for  in  sec.  116,  p.  604,  of  the  act  relating  to  courts  of 
justices  of  die  peace,  distinctly  withdraws  the  operations  of 
the  sec.  64,  p.  695,  which  gives  an  appeal  in  aU  cases  from 
such  court,  except  in  three  cases  mentioned,  in  these  words, 
**No  provision  of  this  act  in  relation  to  appeals,  or  the 
right  of  appeal,  in  either  civil  or  criminal  cases,  must  be 
construed  so  as  to  prevent  either  party  to  a  judgment,  given 
in  a  justice's  court  from  having  the  same  review  in  the  cir- 
cuit court,  for  errors  in  law  appearing  upon  the  face  of  such 
judgment,  or  the  proceedings  connected  therewith,  as  pro- 
vided in  title  1  chap.  YII,"  which  is  the  law  in  reference  to 
review.  Taking  the  two  laws  together,  and  the  reasons 
which  operate  in  allowing  the  writ  of  review,  we  think 
that  a  party  may  have  a  right  to  a  writ  of  review  for  errors 
in  law  apparent  upon  the  record,  etc.,  at  the  same  time  that 
he  might  have  a  right  of  appeal,  which  would  retry  the 
merits  of  the  case  as  well  as  review  the  questions  of  law; 
that  review  and  appeal  may  thus  be  Concurrent  remedies; 
and  it  follows  then,  that  the  expiration  of  a  right  to  appeal, 
as  to  time,  does  not  extinguish  the  right  to  a  review.  The 
one  cuts  off  all  possibility  of  having  the  case  reheard  upon 
its  merits;  but  if  the  law,  apparent  from  the  papers,  forbid 
such  a  judgment,  then  the  judgment  may  be  reversed  or 
modified  as  to  the  mere  questions  of  law  at  any  time  during 
the  limit  assigned  for  review.  We  think  the  judgment 
shoidd  be  reversed  and  remanded. 
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•    L.  HOWE,  Appellant,  v.  DOUGLAS  COUNTY. 
Appeal  from  Douglas  County. 

Fibs. — MiiiBA.aE. — Construction  given  to  sees.  14,  p.  738;  15.  p.  739;  33,  p. 

903;  and  35,  p.  905,  with  reference  to  fees  and  constmctiye  mileage. 
Idxic. —Single  mileage  for  each  precinct,  only  allowed  for  serving  notices  upon 

the  judges  of  election. 
FsES. — What  mileage  allowed  in  serving  the  panel  of  jurors  with  notices. 
Fees. — Notices. — No  mileage  allowed  for  posting  notices]for  collection  of 

taxes. 

Shbbiff's  Mileage. — Sheriff's  mileage  commences  at  his  offioe  at  the  comity 
seat. 

The  plaintiff,  appellant,  as  sheriff  of  Douglas  Comitjr, 
from  August  1st,  1866,  to  July  1st,  1868,  averred  that  he 
performed  certain  services  for  which  that  county  were 
liable  to  pay  him,  and  set  forth  his  claims  thus: 

Writing  84  notices  for  collection  in  each  precinct,  for  the  years  1866-7 

$2100 

Posting  the  same 42  00 

Mileage  to  and  from,  posting  the  same 445  20 

Mileage  to  and  from  each  precinct,  to  collect  taxes  for  the  years 

1866-7 142  00 

Serving  venire  of  the  3  panels  of  jurors  for  May  term  C.  C.  1868 45  00 

Writing  notices  of  same 7  75 

Mileage  on  same 67  60 

Betum  on  same 7  75 

Mileage  for  serving  subpenas  on  32  witness  before  grand  jury 83  40 

Mileage  in  serving  42  notices  on  judges  of  election,  at  the  June  elec- 
tion, 1868 33100 

Mileage  in  posting  42  notices  of  election  for  June  election,  1868 '331  80 

Total $1536  00 

And  admitted  a  payment  of, 291  60 

The  answer  denied  any  services  for  the  county,  except  as 
stated  in  answer,  thus  putting  in  issue  each  averment  of  the 
complaint.  It  admitted  service  of  venire  of  one  panel  of 
jurors  and  alleged  payment  therefor  in  the  sum  of  $15. 
For  serving  said  venire  for  May  term  of  court,  1868,  writing 
notices  of  same,  return  and  mileage,  the  defendant  paid 
plaintiff  all  he  was  entitled  to,  150.25.    For'  subpenaing  32 
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witness  for  grand  jnry  foU  payment  is  averred  in  the  sum 
of  $43.  For  serving  42  notices  upon  judges  for  June  eleo 
tion,  1868,  a  payment  is  averred  in  the  sum  'of  198.80, 
which  defendant  alleges  "  was  accepted  in  satisfaction  of 
service"  by  plaintiff. 

For  serving  42  notices  of  election,  a  similar  payment, 
98.80,  and  acceptance  is  averred,  and  the  defendant  declared 
that  all  the  mileage  for  serving  said  notice  of  election,  and 
upon  jndges,  did  not  exceed  1,976  miles,  and  that  the 
amount  paid  therefor,  fully  discharged  the  same. 

No  replication  was  filed. 

Upon  the  trial,  the  issues  tried  were  submitted  to  the  jury, 
for  special  findings,  and  their  verdict  was  as  follows : 

We,  the  jury,  find  that  the  plaintiff  actually  traveled  as 
follows: 

MUes. 

For  collecting  taxes  for  1867 315 

For  serving  notices  upon  judges  of  election  (total) -  307 

For  serving  notices  on  one  panel  jury,  May  term,  1858 204 

Posting  notices  (tax)  1867 309 

Total  number  of  miles  actually  traveled  in  performing  all  the  above 

mentioned  services 1,134 

We,  the  jury,  find  that  the  plaintiff  traveled,  actually  and 
constructively,  as  follows: 

For  collecting  taxes  for  the  year  1867,  and  serving  notices  on  judges  of 

election  for  1868 4,484 

Serving  notices  on  one  panel  of  jury  for  May  term,  1868 1,412 

Posting  tax  notices  for  1867  4,420 

Total  number  of  miles  as  actually  and  constructively  traveled  in  per- 
forming the  above  service ....  10,316 

(Signed)  Wm.  Vicxxbs,  Foreman. 

Upon  this  verdict,  the  court  found  the  law  to  be  with  the 
defendant,  and  gav«  judgment  against  the  plaintiffs  for 
costs,  etc. 

Plaintiff  appealed  from  that  judgment,  setting  forth  as  the 
ground  of  error,  in  his  notice  of  appeal: 

"1.  The  court  erred  in  refusing  to  admit  the  evidence 
offered  by  the  jftaintiff  as  to  the  writing  and  posting  of 
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notices  for  the  collection  of  taxes,  as  appears  by  the  bill  of 
exceptions  filed  and  made  a  part  of  the  record  iji  said 
cause. 

"2  The  court  erred  in  rendering  a  judgment  against 
plaintiff,  in  favor  of  defendant,  for  its  costs  and  disburse- 
ments. 

^'3.  The  court  erred  in  not  rendering  a  judgment  in  favor 
of  plaintiff,  against  defendant,  for  the  sum  of  $740.60.'* 

WiUis  &  Watson,  for  appellant. 

Strdhan  &  Burnett,  for  respondent. 

WUiSON,  J.  As  the  appellant  filed  no  bill  of  exceptions, 
we  must  confine  our  examination  of  this  case  to  the  second 
and  third  grounds  alleged  to  have  been  error;  and,  in  fact, 
from  the  verdict  of  the  juiy,  it  seems  that  the  only  issue 
tried  was  whether  the  appellant  was  or  was  not  entitled  to 
constructive  mileage  for  certain  alleged  services.  As  in  the 
case  of  Crawford  v.  Abrahaniy  2  Oregon,  163,  this  court  is 
to  give  a  construction  to  certain  sections  in  the  code,  and 
thus  establish  a  certain  rule,  which  shall  operate  alike  in 
the  different  counties  of  this  state.  We  are  aware  that 
great  differences  of  opinion  exist  as  to  the  true  meaning  and 
operation  of  such  sections,  and  that  the  different  county 
courts  have  applied  the  law  in  their  varying  discretions. 

This  case  exhibits  but  a  few  of  the  questions  that  have 
arisen  in  the  different  districts  under  the  fee  bill,  and  we 
regret  that  we  cannot  now  give  a  full  construction  to  that 
law,  which  should  cover  all  those  matters.  The  sections 
mainly  calling  for  construction  here  are  these : 

Sec.  14,  p.  738:  ''Every  oflScer  or  person  whose  fees  are 
prescribed  in  this  act,  who  shall  be  required  to  travel  in 
order  to  execute  or  perform  any  public  duty,  in  addition  to 
the  fees  hereinbefore  prescribed,  shall  be  entitied  to  mileage 
at  the  rate  of  ten  cents  per  mile,  in  going  to  and  retoming 
from  the  place  where  the  service  is  performed." 

Sec.  15,  p.  739.  Mileage  for  any  service  by  sherifiB, 
shall  in  all  cases  be  computed  from  the  county  seat  or  place 
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of  holding  court  in  the  county  in  which  the  officer  perform- 
ing the  service  resides,  etc. 

Sec.  31,  p.  903.  That  the  sheriff  of  each  county  shall  be 
tax  collector  thereof. 

Sec.  32,  p.  904 — Proviso.  The  sheriff,  before  entering 
upon  the  duties  of  collector  of  taxes,  shall  execute  an 
additional  bond  in  such  sum  as  the  county  court  of  the 
county  may  direct. 

Sec.  33,  p.  905.  It  shall  be  the  duty  of  the  sheriff  upon 
receipt  of  the  tax  roll  from  the  county  clerk,  immediately 
thereafter  to  give  notice  by  posting  up  written  or  printed 
handbills,  three  in  each  precinct  within  his  county,  to  the 
effect  that  he,  or  his  deputy,  will  attend  at  the  usual  ^lace 
of  voting  in  each  election  precinct  in  his  county,  for  the 
purpose  of  collecting  taxes,  etc. 

Sec.  35,  p.  905.  The  sheriff  shall  be  allowed  three  per 
centum  on  all  taxes  collected  by  him,  etc.,  which  percentage 
shall  be  paid  by  the  county. 

It  will  be  seen  that  sections  14  and  15  cited,  undertake  to 
declare  the  persons  to  whom  mileage  shall  be  allowed  and 
the  rate  thereof,  and  the  manner  of  compensation  thereof 
as  to  the  beginning  and  ending  of  travel.  There  is  no  gen- 
eral provision  found  elsewhere  in  the  Code  applicable  to 
the  mileage  of  a  person  whose  fees  are  not  named  and  fixed 
by  chap.  18,  in  which  these  two  sections  are  found.  Other 
laws  either  provide  specially  for  such  compensation,  or  by 
their  silence,  lead  to  the  conclusion  that  none  was  to  be 
given. 

By  section  31,  cited,  a  new  duty  is  imposed  on  the  person 
who  may  happen  to  be  sheriff;  he  is  made  tax  collector — ^is 
compelled  to  give  a  new  bond,  wholly  different  fi-om  his 
official  bond  as  sheriff — and  nothing  is  said  in  chap.  18, 
commonly  called  the  fee  bill,  as  to  any  fees  as  such  tax  col- 
lector. His  office  was  created  at  the  same  time  with  the 
passage  of  the  fee  bill,  but  made  no  reference  to  it,  and 
under  said  section  31,  he  has  to  perform  certain  duties  in- 
voking the  necessity  of  traveling.  That  duty,  however, 
abridges  the  necessity  for  far  more  extended  joi^imeyings,  in 
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that,  by  posting  such  notices, as  are  required,  the  taxpayers 
are  obliged  to  wait  upon  him  in  paying  their  taxes,  instead 
of  his  waiting  upon  them.  Section  35,  as  cited,  provides 
the  compensation  which  the  tax  collector  is  to  have,  and  the 
act  of  which  it  is  a  part  undertakes  to  fully  define  the  duties 
and  liabilities  of  such  officer.  We  think  it  was  intended  by 
the  Legislature  that  the  allowance  of  compensation  should 
coyer  all  the  expenses  and  labor  he  might  incur  or  perform 
in  collecting  taxes.  He  is  not  in  such  capacity  a  person  in- 
cluded in  and  provided  for  in  sec.  14  of  chap.  18.  The 
Legislature  provided  that  by  a  less  amount  of  travel,  he 
could  obviate  the  necessity  of  a  greater,  and  by  a  gross 
amount  of  percentage  indicated  their  intention  of  making 
that  a  full  compensation.  Upon  the  first  and  last  points  in 
the  special  verdict,  we  think  the  court  below  found  cor- 
rectly as  to  the  law. 

The  question  as  to  posting  notices  of  election  does  not 
seem  to  have  been  submitted  to  the  jury,  probably  from 
inadvertance;  for,  if  the  duty  of  serving  notices  of  ap- 
pointment upon  judges  of  the  election,  could  carry  mileage, 
certainly  that  of  posting  notices  of  the  election  iu  each  pre- 
cinct is  equally  meritorious.  Our  decision,  however,  of  the 
one,  will  be  an  indication  of  the  construction  on  that  point, 
upon  which  county  courts  may  hereafter  act. 

Sec.  14,  giving  the  right  to  mileage,  applies  its  privileges 
to  witnesses  and  sheriffs  alike.  Their  fees  are  contained  in 
the  same  act,  and  in  similar  cases,  should  have  similar 
allowances.  This  court  held  in  Craivford  v.  ^frraAam, oorrule 
to  be  thus:  '*  The  claim  for  disbursements  must  be  for  the 
number  of  miles  actually  traveled,  and  in  the  number  of 
days  in  actual  attendance  as  a  witness  only,**  and  as  a  role 
still  further  delineating  the  rights  of  a  witness,  that  ''in  two 
or  more  cases  between  the  same  parties,  at  the  same  term, 
a  witness  would  be  allowed  but  single  mileage  and  attend- 
ance, etc."  The  fuU  force  of  those  rules  does  not  apply 
here,  but  the  intention  there  manifested  is  plain,  that  the 
claim  must  be  for  the  number  of  miles  actually  traveled, 
and  serves  some  purpose  in  guiding  our  findings  here. 
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Sec.  14  we  think  means  this,  if  in  executing  a  public  duty 
an  officer,  of  that  class  of  persons  provided  for,  must  neces- 
sarily travel  any  distance,  he  is  to  be  allowed  ten  cents  per 
mile  for  his  actual  going  to  and  returning  from  the  place 
where  he  executes  that  duty.  And  we  think  that  section 
15,  read  in  connection  with  section  14,  provides  in  the  case 
of  the  sheriff,  that  no  matter  where  he  may  be  when  a  pro- 
cess is  put  into  his  hands,  he*  may  in  estimating  his  mileage 
count  from  the  county  seat.  This  evidently  arises  from  the 
fact  his  office  is  there  by  law,  and  he  is  supposed  to  be 
present  there  ready  for  'b.ny  business  connected  with  that 
office.  T^t  is  his  official  home  and  the  Legislature  intended 
his  official  travel  should  begin  there. 

Applying  this  construction  to  the  case  under  considera- 
tion, the  notice  to  the  judges  in  each  precinct  is  required. 
It  is  one  act  in  which  the  county  is  the  sole  party  made 
liable.  In  fact  the  notice  to  be  served  is  but  a  single 
paper  on  which  the  returns  must  be  made.  While  in  the 
precinct  the  sheriff  is  where  the  three  persons  live  who  are 
to  be  served,  and  it  is  supposed  he  executes  his  duty 
speedily  and  carefully.  He  travels  but  once,  with  a  single 
paper  in  his  possession,  sent  by  but  one  party,  and  follow- 
ing the  spirit  of  our  ruling,  as  cited,  we  think  the'  law  does 
not  intend  to  pay  him  for  labor  which  he  does  not  perform. 
The  services  of  no  one  can  be  required  without  just  com- 
pensation, but  unless  plainly  provided  for,  that  which  re- 
quires no  service,  no  outlay  of  labor  or  expense,  is  not  a 
claim  upon  which  we  ought  to  give  an  unusual  construction 
to  the  law.  We  think  the  sheriff  could  claim  his  mileage 
for  serving  the  notice  belonging  to,  or  necessary  to  be  served 
in  each  precinct  from  the  county  seat,  to  the  residence  of 
the  farthest  one  named  in  such  notice,  to  be  served.  No 
evidence  is  here  to  show  other  than  the  truth  of  the  finding 
of  the  jury,  as  to  the  actual  number  of  miles  traveled  by 
appellant,  and  certainly  the  amount  alleged  to  have  been 
paid  him  by  respondent,  more  than  covers  the  claim  due 
upon  verdipt. 
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The  jury  very  properly  found  that  the  appellant  served  a 
venire  of  but  one  p^el  of  jurors,  and  found  the  miles 
actually  traveled  in  executing  that  service,  and  from  that 
finding  we  think  the  court  paid  appellant  all  he  should  be 
entitled  to  receive.  The  constitution  of  the  statute  must  be 
made  in  subordination  to  the  rules  so  long  known  and  weU 
established,  and  to  that  construction  the  court  must  bring 
an  exercise  of  common  sense  and  reason.  Suppose  the 
sheriff  has  a  venire  for  a  panel  of  jurors,  in  a  single  process 
of  paper,  and  it  turns  out,  as  may  happen,  that  ten  jurors 
live  in  the  same  part  of  the  county,'  say  fifty  miles  from  the 
county  seat.  At  furthest,  three  days  are  sufficient  to  serve 
them  and  make  return.  He  may  travel  enough  additional 
miles  in  going  to  each  juror  to  make  the  whole  distance 
traveled  120  miles.  For  this  he  receives  an  allowance  under 
our  construction,  of  twelve  dollars,  besides  the  serving  of 
venire  on  each  juror.  If  he  were  entitled  to  have  a  mileage 
for  each  man  served,  as  is  claimed  in  this  case,  the  number 
of  miles  so  claimed,  could  not  be  less  than  1,000;  and  then 
his  three  days'  labor  would  realize  him  about  $35  per 
day.  We  know  hardships  may  arise  on  either  hand;  but 
we  find  no  analogous  case  in  the  statutes  in  which  any  other 
officer  or  person  has  such  extensive  rights  as  are  claimed  by 
appellant.  On  the  contrary,  the  constitution  of  Oregon  and 
the  Legislature,  have  sought  to  obtain  services  in  almost 
every  other  office  at  low  rates  therefor.  Were  we  to  giye 
the  construction  claimed  by  appellant,  the  counties  of  large 
territory  in  this  state  would  become  hopelessly  involved, 
and  such  result  is  manifest  in  this  case. 

The  jury  found  that  the  sheriff  actually  traveled,  in  exe- 
cuting the  duties  specified  in  items  two  and  three,  511  miles, 
which,at  ordinary  rates, would  call  for  an  allowance  of  $51.10, 
exclusive  of  the  fee  for  serving.  We  may  fairly  presnme 
that  those  services  could  have  been  made  within  nine  days. 
Under  the  second  part  of  the  verdict,  upon  the  same  claims 
and  the  number  of  miles  i^  6,896,  calling  for  an  allowance 
of  $589.60,  exclusive  of  service;  in*  the  one  case  about  six 
dollars  per  day,  and  in  the  other  about  sixty-six. 
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The  Legislature  has  left  it  to  some  extent  uncertain  as  to 
the  proper  constmotion  of  sections  fourteen  and  fifteen  taken 
together;  but  we  incline  to  that  view  which  is  most  in  con- 
sonance with  equality  and  right,  and  with  the  intention 
manifested  in  the  economical  character  of  our  constitution 
and  laws.  If  the  Legislature  had  expressly  provided  for, 
or  made  it  apparent,  that  the  better  construction  should 
have  been  in  favor  of  the  constructive  mileage  claimed  by 
appellant,  we  should  then  have  been  constrained  to  hold 
differently. 

Under  our  construction,  we  think  the  court  below  was 
correct  in  its  holding  the  law  to  be  with  the  defendant,  and 
we  affirm  this  judgment. 


T.    GROSSMAN,    Respondent,    v.    HENRY    LANDER,   Ap- 

PELLAKT. 

Ap2>eal  from  Douglas  County. 

Costs. — The  plendingB  show  a  charge  and  a  denial  of  wrongful  entry  upon 
premises  in  order  to  remove  a  house,  a  claim  and  denial  that  the  house 
was  built  upon  lands  to  which  at  that  time,  the  parties  were  conflicting 
claimants  under  the  homestead  law:  Heldy  that  these  allegations  put 
the  question  of  title  directly  in  issue,  and  under  sec.  531,  subdivision  1. 
of  the  Code,  would  give  costs  to  the  plaintiff.. though  he  recovered  less 
than  fifty  dollars  by  the  judgment. 

Idem. — If  the  house  was  not  real  property,  the  defendant  should  have  made 
such  a  case  in  his  pleading. 

Cbossman  brought  this  action  to  recover  damages  from 
Lander,  for  an  alleged  trespass,  averring  that  Lander  en- 
tered upon  respondent's  premises  wrongfully,  and  removed 
therefrom  a  house.  The  appellant's  answer  admitting  the 
entry,  denies  its  wrongful  character,  and  claimed  property  in 
the  house,  averring  that  he  built  the  house  upon  premises,  to 
which  these  parties  were  contesting  claimants  under  the 
land  laws  of  the  United  States.    The  replication  denied 
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a  contest,  and  averred  that  appellant  never  was  a  claimant 
of  those  premises. 

Upon  trial  below,  the  plaintiflf  had  a  verdict  for  120.  The 
court  gave  judgment  therefor,  and  for  costs  and  disburse- 
ments of  $^.70  for  plaintiff.  Appellant  claims  that  he  was 
entitled  to  judgment  for  costs,  etc.,  and  that  there  was  eiror 
in  this  respect. 

W.  B,  Willis,  for  appellant. 

Chadwick  &  Webster,  for  respondent. 

Wilson,  J.  The  law  applicable  to  this  case,  and  under 
which  each  of  these  parties  claim  to  be  right,  is  found  in 
section  539,  subdivision  1,  of  the  Code.  "  In  an  action 
for  the  recovery  of  the  possession  of  real  property,  or 
where  a  claim  of  title  or  interest  in  real  property,  or  right 
to  the  possession  thereof  arises  upon  the  pleadings,  or  is 
certified  by  the  court  to  have  come  in  question  upon  the 
trial."  K  a  case  exhibits  either  of  these  conditions,  the 
plaintiff  is  entitled  to  costs,  and  this  would  carry  a  recoveiy 
of  disbursements. 

The  single  issue  raised  by  appellant  is,  that  no  claim  of 
title  or  interest  in  real  property,  or  right  to  the  possession 
thereof,  arises  on  the  pleadings.  The  answer  admits  an 
entry  upon  the  premises,  but  denies  that  the  same  was 
wrongful,  and  the  issue  of  the  right  to  enter  upon  real 
estate  is  clearly  maie.  The  answer  further  avers  that  the 
house  in  question  was  built  upon  the  land  by  defendant,  at 
a  time  when  the  two  parties  were  conflicting  claimants  to 
the  same  parcel  of  land  under  the  homestead  law. 

The  reply  puts  this  question  of  title  to  the  land  as  con- 
flicting claimants  in  direct  issue,  and  cariying  with  that 
question  all  matters  properly  connected  with  the  land. 
Whatever  is  annexed  to  the  freehold  is  real  estate,  and  a 
controversy  concerning  any  such  article  involves  a  question 
of  title  under  the  Code. 

Title  embraces  the  right  to  the  possession,   and  every 
thing  but  the  mere  naked  possession,  8  Barb.  569.    If  the 
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defendant  was  not  a  conflicting  claimant  of  the  title  to  the 
land,  then  the  claim  he  made  to  the  house  had  no  pre- 
tended existence,  and  was  not  even  a  shadow  of  bne.  So 
far  as  the  pleadings  show,  the  house  in  question  must  be 
supposed  a  part  of  the  premises,  and  if  defendant  sought  to 
make  the  question  turn  upon  the  quality  of  property, 
whether  personal  or  real,  the  answer  should  have  made  a 
case,  showing  that  the  building  was  one  which  did  not  be- 
long to  the  premises  as  a  part  thereof.  An  outgoing  tenant 
by  law  may  rem9ye  certain  buildings  and  appurtenances, 
but  to  entitle  him  to  a  defense  when  sued  in  trespass  for 
their  removal,  he  should  show  his  right.  Evidently,  there 
is  nothing  in  the  pleadings  separating  the  house  from  the 
lands,  but  in  reality  a  distinct  setting  up  of  a  title  to  the 
house,  and  a  right  to  enter  upon  another's  real  estate,  and  a 
question,  to  some  extent,  of  a  title  to  the  land  itself.  Under 
a  like  law  in  New  York,  the  court  held  that  sirch  cases  are 
within  the  section.  (8  Barb.  569;  6  Wend.  539.) 
We  affirm  the  judgment  below. 


STATE  OF    OEEGON,  Respondent,  v.  WILLIAM    ELLIS, 

Appellant. 

Appeal  from   Clatsop  County. 

From  the  judgment  and  sentence  passed  u|>on  appellant,  in 
the  court  below,  on  a  verdict  of  guilty  of  an  attempt  to  com- 
mit rape,  he  appealed  to  this  court,  and  the  notice  of  appeal 
contains  no  specification  or  assignment  of  error.  Appellant 
moves  the  court  to  dismiss  the  appeal  for  that  reason. 

HiU  &  Mulky,  for  appellant. 

E,  D.  SAattucky  for  respondent.  • 

Wilson,  J.    The  requisitions  of  the  Code  in  reference  to 

appeals  in  criminal,  materially  differ  from  those  in  regard  to 
33 
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civil  caaBBS.  On  the  part  of  the  state,  the  f^otrnds  for  ap- 
peal are  limited  to  two  causeB.  Notices  are  to  be  served 
differeotly.  No  bond  in  appeal  other  than  a  bail  bond  is 
required.  The  effect  of  the  appeal  is  changed  in  some 
respects.  And  the  reasons  for  dismissal  are  limited,  and 
nowhere  does  it  require  that  the  notice  of  appeal  Bhall  con- 
tain an  assigument  of  errors.  The  Legislature  evidently  in- 
tended to  provide  all  necessary  regulations  in  appeals  in 
criminal  matters  in  the  enactment  of  the  Chapter  XXUI  of 
the  Criminal  Code;  and  when  a  party  has  complied  with  all 
necessary  provisions  fonnd  there,  we  think  he  has  a  right 
to  be  heard  here.  In  order  that  certainty  may  be  obtained 
in  this  class  of  oases,  ander  the  authority  of  the  statutes, 
this  court  will  order  as  a  rule,  that,  after  the  appealed  case 
is  in  this  court,  the  appellant  shall,  if  required  by  respond- 
ent, make  and  file  here  an  assignment  of  the  errors  relied 
upon,  within  such  time  as  the  court  may  indicate.  The 
motion  is  denied. 


HENBY   FAIUNG    and    others,  Eespondbkts,  v.  A.  M.  OS- 
BOENE,  Appellant. 

Appeal  from  Lane   Couuty. 

CoNDiTiOKAi.  AoBiEMr.HT.— The  partial  having  entered  ioU)  an  exprcsa  agree- 
ipeut,  to  be  liable  in  <i  certaiu  coDlingeoc?,  do  agreement  to  asanma 
other  similar  liabilities  can  be  impUed.  The  specification  of  a  parttcnlu 
coDtiDgency.  eiclndee  all  ideas  of  liability  upon  a  different  contingency. 

CoTEHAnr  OF  WiBKANTr.—'The  plaintiffs  stipDlated  oa  the  sale  of  land,  to  n- 
fnudthe  purchase  money,  "jfitshonld  be  adjudged  that  the;  had  no 
legal  right  to  sell,  and  if  said  defendant  by  reason  thereof,  be  legally  com- 
pelled to  give  up  poBsesitioD  of  said  premises;"  iftld,  that  the  defendant 
borne  had  no  greatei  right  nnder  this  contract,  than  one  vho  takes  ondei 
a  covenant  of  general  warranty.  That  there  mnst  be  an  ouster;  eilbn 
actual  or  conBtmctiTe,  before  a  canae  of  action  ariaea. 

EqniTABi.g  Belie7  OH  Suft  or  Livn.— The  cases  in  whichcourta  of  egoity  in- 
terfere to  give  relief,  where  the  loud  eioeeds  or  falls  short  of  thai  wbiiJi 
is  specified  in  the  deed  or  contract  of  sale,  are  those  in  which  the  sale 
of  land  bss  been  made  by  the  acre  or  foot,  or  where  there  has  been  franil 
or  wilful  misrepresentation. 
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This  action  was  to  recover  $1,000,  upon  a  promissory 
note  made  by  the  defendant  on  the  twenty-first  of  Decem- 
ber, 1866,  payable  to  the  plaintiffs.  The  defendant  answered 
that  the  plaintiffs,  haying  judgment  against  one  J.  L.  Brum- 
ley,  had  caused  execution  to  issue  and  to  be  levied  .on  a 
tract  of  land  in  Lane  County,  known  as  **  Brumley'a Ranch;" 
which  tract  was  offered  for  sale  on  the  execution,  on  the 
fifth  of  December,  1866,  and  was  by  the  sheriff  struck  off 
to  one  Woodward,  who  failed  to  complete  the  purchase;  that 
the  defendant,  at  the  plaintiff's  request,  took  the  place  of 
Woodward,  and  completed  the  purchase  undertaken  by 
Woodward,  taking  the  land  at  $4,000,  payipg  $2,000,  and 
giving  his  two  promissory  notes  of  $1,000  each,  one  note 
payable  April  1,  1868,  and  the  other  April  1,  1869,  that 
the  plaintiffs  knew  that  the  title  to  a  part  of  the  land  was 
not  good,  but  represented  to  the  defendant,  that  the  title 
was  good,  and  represents  that  the  tract  contained  1,200 
acres,  that  through  the  plaintiff's  representations  the 
defendant  was  induced  to  take  a  title  under  said  sheriff's 
sale,  by  an  assignment  from  Woodward,  of  the  sheriff's  cer- 
tificate of  sale,  under  said  judgment;  that  the  tract  con- 
tained only  1,040  acres,  and  that  the  title  to  §,  large  part  of 
that  failed,  to  defendant's  damage,  in  the  sum  of  $2,500. 
The  defendant  asks  to  have  the  same  off-set  against  this  note, 
and  asks  that  the  other  note,  due  April  1,  1869,  be  delivered 
up  to  be  clmcelled.  The  replication  denied  the  affirmative 
allegations  in  the  answer. 

The  transcript  contains  the  evidence  taken  on  the  trial  of 
the  cause.  The  evidence,  which  is  somewhat  voluminous, 
relates  to  several  disputed  questions  of  fact;  some  of  which, 
under  the  view  taken  of  the  case  by  this  court,  are  not 
material.  Among  other  things,  it  was  shown  on  the  trial, 
that  at  the  time  of  the  execution  of  the  two  promissory  notes, 
one  of  which  is  the  basis  of  this  action,  and  at  the  time  of 
transferring  to  the  defendant,  the  sheriff's  certificate,  origin- 
ally intended  for  Woodward,  the  plaintiffs  made  a  written 
promise  or  agreement  to  the  defendant  Osborne,  which  was 
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subscribed  by  their  attorney,  and  accepted  and  offered  in  evi- 
dence in  this  case  by  the  defendant,  in  the  words  following, 
viz. :  "Iq  consideration  of  a  sale  of  lands,  say  about  1,200 
acres  in  Lane  County,  made  December  5th,  1866,  by  virtue  of 
sundry  executions  against  J.  L.  Brumley,  and  the  certificate 
of  sale  having  been,  this  twenty-first  December,  1866,  as- 
signed by  Woodward,  the  purchaser,  to  A.  M.  Osborne,  and 
inasmuch,  as  since  said  sheriff's  sale,  and  before  the  assign- 
ment, a  rumor  has  come  into  circulation,  that  the  legality 
of  said  sheriff's  sale  may  be  contested,  and  the  said  Osborne 
having  given  his  notes  for  $4,000,  purchase  money.  Now 
it  is  agreed  by  H.  W.  Gorbett,  Henry  Failing,  Smith  & 
Davis,  Oanfield,  Pierson  &  Co.,  S.  A.  Wood,  and  Jones, 
Tobin  &  Co.,  the  creditors,  at  whose  instance  said  execu- 
tions were  issued,  in  consideration  of  the  foregoing,  that  if 
it  shall  be  adjudged  that  said  creditors  had  no  legal  right 
to  sell  said  premises,  and  that,  if  said  Osborne  shall,  by 
reason  thereof,  be  legally  compelled  to  give  up  possession 
of  said  premises,  then  said  creditoi;s  shall  refund  the  pur- 
chase money  paid  by  him,  with  interest  from  the  date  of 

being  so  compelled. 

"S.  Ellswobth, 

•  "  Att'y  for  said  credifors." 

"  Dated  December  21,  1866. 

The  court  below  rendered  a  judgment  for  plaintiffs,  and 
defendant  appealed. 

Williams  dk  Willis,  for  appellant,  claims  that  by  said  instru- 
ment, plaintiffs  agreed  that  they  had  good  right  to  sell  said 
land  to  Osborne,  and  that  he  should  hold  and  quietly  enjoy 
the  same.  (Bawle  on  Covenants,  529,  30,  32,  33;  3  Gushing, 
419;  18  Cal.  660,  and  very  many  other  authorities  cited.) 

If  the  legal  title  to  the  land  was  not  in  Brumley,  no  exe- 
cution obtained  by  any  of  his  creditors,  could  be  levied 
upon  it.  They  could  not  claim  lawfully  what  was  never 
vested  in  him.     (15  Mass.  215,  note  "a.") 

Flaintifib  fraudulently  procured  defendant  to  accept  that 
title  by  sheriff's  sale,  knowing  that  the  title  to  the  land  was 
not  good. 
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Judge  ShaUuck  and  8.  Ellsworth,  for  respondents,  claims 
neither  the  plaintiffs  or  their  attorney,  made  any  misrepre- 
sentation as  to  title  or  quantity  of  land  of  their  debtor,  but 
if  they  had,  no  liability  would  attach  to  them.  Caveat 
emptor  applies  with  full  and  peculiar  force  to  judicial  sales. 
(Story  on  Sales,  sec.  169;  5  John.  Ch.  84;  23  Pick.  265;  3 
N.  Y.  79,  etc.) 

There  was  a  special  agreement  in  writing,  which  includes 
all  the  terms  of  the  agreement  between  the  parties. 

Lands  were  sold  in  bulk;  and  vendor,  even  if  owner,  is  not 
liable  for  deficiency  in  quantity.  (3  Selden,  210;  26  Wend. 
169;  6  Cow.  481,  etc.;  8  Allen,  334  as  to  representations  of 
price  or  value.) 

Upton,  J.  The  defense  relied  upon  in  this  case,  is  sub- 
stantially, that  the  plaintiffs  being  interested  in  procuring  a 
responsible  bidder  for  the  premises  levied  upon,  falsely 
represented  the  title  to  be  good,  when  they  knew  it  to  be 
bad  as  to  part  of  the  land,  and  that  they  represented  the 
parcels  constituting  the  tract,  as  containing  1,200  acres, 
when,  in  fact,  they  contained  but  1,040  acres.  The  written 
agreement  offered  in  evidence  by  the  defendant,  as  made  at 
the  time  of,  and  as  part  of  the  transaction,  contains  a  recital 
that  ''  a  rumor  has  come  into  circulation,  that  the  legality  of 
said  sheriff's  sale  may  be  contested."  The  defendant  was 
put  upon  inquiry  whether  the  sheriff  had  a  *  *  legal  right  to  sell 
said  premises."  Under  this  state  of  facts,  the  parties  entered 
into  an  express  agreement  that,  upon  certain  contingencies, 
the  plaintiffs  would  "refund  the  purchase  money,"  then 
about  to  be  paid  by  the  defendant.  If  the  property  did  not 
belong  to  Brumley,  the  creditors  had  no  legal  right  to  sell. 
A  rumor  had  arisen,  and  come  to  the  knowledge  of  the  con- 
tracij^ig  parties,  that  that  question  might  be  contested,  and 
they  stipulated  that  ''  if  it  should  be  adjudged  that  said 
creditors  had  no  legal  right  to  sell,  and  if  said  Osborne,  by 
reason  thereof,  be  legally  compelled  to  give  up  possession  of 
said  premises,"  they  would  refund,  with  interest.  It  seems 
to  have  been  distinctly  settled  what  risk  each  party  would  take 
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The  defendant  Osborne,  assumed  the  responsibility  in 
case  of  a  contest  to  defend  until  judgment  should  be  had, 
and  until  he  should  be  legally  compelled  to  surrender  pos- 
session. If  he  could  defend  successfully,  he  could  claim 
nothing  from  the  plaintiffs.  If  unsuccessful,  he  had  re- 
course upon  them  for  the  purchase  money  and  interest,  but 
not  for  the  costs  of  the  action.  The  parties  having  entered 
into  an  express  agreement  to  be  liable  to  a  certain  extent, 
or  upon  a  certain  contingency,  no  other  agreement  in  r^ard 
to  the  same  matter,  can  be  implied,  and  the  particulars 
being  expressed,  excludes  all  ideas  of  liability  upon  the 
contract  to  a  greater  extent,  or  upon  a  different  contingency. 
The  recitals  show  that  the  risk  of  title  was  a  subject  under 
consideration,  and  it  was  settled  by  express  agreement, 
what,  and  how  much,  liability  each  party  undertook  to 
assume.  The  liability  assumed  by  the  plaintiffs,  was  similar 
to  that  assumed  by  a  grantor,  who  enters  into  a  covenant  of 
general  warranty,  in  those  states  where  the  purchase  money 
and  interest  is  held  to  be  the  measure  of  damages.  The 
legal  effect  given  by  construction,  to  the  formal  words  of 
general  warranty  in  those  states,  is  precisely  what  the  par- 
ties have  expressed  in  .words  in  this  instrument.  The  evi- 
dence does  not  tend  to  show  that  the  plaintiffs  resorted  to 
artifice  or  intentional  deception,  and  it  is  shown  that  tiie 
plaintiffs  had  peculiar  means  of  knowing  the  condition  of 
the  title,  not  equally  open  to  the  defendant.  It  cannot 
reasonably  be  contended,  that,  under  the  terms  of  this 
instrument,  the  defendant  had  any  greater  rights  than  those 
of  a  grantor  under  a  deed  of  general  warranty.  He  claims 
to  recover  $2,500  damages,  and  to  have  the  damages  set  off 
to  that  extent,  against  the  promissory  note.  The  time  has 
not  arrived,  when  he  can  claim  damages  on  account  of  failure 
of  title,  because  by  the  terms  of  the  agreement,  no  such 
right  accrues  to  him,  until  he  is  turned  out  of  possession. 
There  must  be  an  ouster,  either  actual,  by  being  put  out, 
or  constructive,  by  surrendering  to  the  paramount  title, 
before  the  purchase  money  can  be  claimed.  (AbboUY, 
Allen,  2  John.  Ch.  519.)    The  point  in  regard  to  the  alleged 
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mistake^  in  the  number  of  acres,  is  settled  by  authority  too 
firmly,  to  be  open  to  argument  at  the  present  day.  It  is 
not  alleged  that  any  deception  was  practiced  in  regard  to  the 
quantity,  but  simply  that  the  tract  was  represented  as  1,200 
acres,  when  in  fact,  it  contained  but  1,040  acres,  that  is,  the 
tract  contained  but  thirteen  fifteenths  of  what  the  parties  sup- 
posed at  the  time  of  the  contract.  '  *The  cases  in  which  courts 
of  equity  interfere  to  give  relief,  when  the  land  exceeds  or 
falls  short  of  that  which  is  specified  in  the  deed  or  contract  of 
sale,  are  those  in  which  the  sale  of  the  land  has  been  made  by 
the  acre  or  foot,  or  where  there  has  been  fraud  or  wilful  mis- 
representation, on  the  part  of  the  party  against  whom  relief 
is  sought,  to  induce  the  other  party  to  believe  the  quantity 
of  land  conveyed,  was  diiferent  from  what  it  really  was." 
(Morris  Canal  Co.  v.  EmmeU,  9  Paige,  168.)  In  this  case, 
several  different  donation  claims  make  up  the  one  tract  sold, 
and  there  is  nothing  in  the  allegations  or  proof,  to  show 
that  any  of  these  were  sold  by  the  acre. 
Judgment  s&ould  be  affirmed. 


JAMES  H.  FISKE  and  CLEMENTIA  V.  FISKE,  PLAiuTiprs 
AND  Eespondenis,  V.  JAMES  KELLOGG  and  W.  J.  BRAD- 
BURY, Defendants  and  Appellants. 

Appeal  from  Clackamas  County. 

Pbobatb  Sale. — Infant  Heib  a  Necessabt  Pabtt. — Bdd,  That  a  sale  of  a 
decedent's  real  estate  to  pay  debts  by  virtue  of  an  orc^er  of  the  probate 
court,  under  the  statute  (1855),  is  void  as  to  an  infaiit  hair  not  made  a 
party  to  the  proceeding,  and  for  whom  no  guardian  was  appointed. 
Such  proceedings  are  hostile  to  the  heirSt  who  are  necessary  parties^  and 
the  probate  court  must  have  jurisdiction  of  the  persons  (as  well  as  the 
subject  matter)  in  the  manner  provided  for  in  the  statute,  or  the  sale 
will  be  void. 

Wm.  Strong  and  David  Logan,  for  appellants. 
MitcheU  &  Dolph  and  S.  EUaworth,  for  the  respondents. 
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Prim,  J.  This  was  an  action  to  recover  certain  real 
estate,  situate  in  Clackamas  County,  belonging  to  the  estate 
of  Lot  Whitcomb,  deceased.  The  respondents  are  husband 
and  wife,  and  dementia  Y.  Fiske,  the  daughter,  heir  and 
devisee  of  the  said  Whitcomb. 

The  executors  of  the  will  of  the  deceased  sold  the  land  in 
controversy  under  an  order  of  sale  made  by  the  probate 
court  of  Clackamas  County,  and  appropriated  the  proceeds 
thereof  in  payment  of  the  debts  of  the  decedent. 

At  the  time  this  order  of  sale  was  made,  dementia 
Fiske  was  a  minor,  had  no  guardian,  and  was  not  made  a 
party  to  the  proceeding.  Appellants  were  in  possession  of 
the  property  and  claim  title  under  the  sale  made  in  pursu- 
ance of  this  order. 

The  principal  question  arising  in  this  case  is,  as  to  the 
validity  of  the  order  of  the  court  authorizing  the  sale  of  the 
land.  It  is  claimed  by  respondents,  that  this  order  was 
void  as  to  them,  for  the  reason  that  dementia  Y.  Fiske, 
whose  interest  they  represent,  had  no  notice  and  was  not 
made  a  party  to  the  proceeding. 

Appellants  insist,  that  this  being  a  proceeding  in  the  pro- 
bate court  to  convert  realty  into  personalty,  for  the  pay- 
ment of  the  debts  of  the  decedent,  is  not  a  suit,  or  in  the 
nature  of  a  suit,  but  a  mere  proceeding  in  rem,  in  which  the 
executor  is  the  sole  repreaentaiive  of  the  estate,  and  therefore 
the  heirs  are  persona  interested  in  the  estate,  are  not  adversary 
parties  to  the  proceeding.  They  insist  that  this  position  is 
sustained  by  several  cases  cited  from  other  states,  and  one 
case  at  least,  decided  by  the  supreme  court  of  the  United 
States.  This  case  relied  on  is  the  case  of  GrignorCs  Lessee, 
V.  Astor,  reported  in  2  Howard,  p.  319.  That  case  arose 
under  a  statute  in  Michigan,  and  by  looking  into  it,  it  will 
be  seen  that  its  provisions  diflfer  very  materially  from  those 
contained  in  our  statute  of  1855,  under  which  the  proceed- 
ing now  under  consideration  was  had.  The  first  section  of 
the  Michigan  statute  provided,  "That  upon  representation 
of  the  insufficiency  of  the  goods  of  an  intestate  to  pay  his 
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debts,  the  same  being  made  to  appear  to  the  court,  the  said 
court  was  authorized  to  empower  and  license  the  adminis- 
trator to  make  sale  of  all  or  part  of  the  real  estate  of  the 
intestate;  and  the  administrator,  by  virtue  of  such  license, 
should  by  deed  convey  the  same  title  as  the  deceased  in  his 
lifetime  could  have  conveyed."  The  court  held,  that  the 
language  used^in  this  section  of  the  act  vested  in  the  court 
jurisdiction  to  make  the  order  of  sale,  upon  facts  stated  in  the 
petition  being  made  to  appear.  It  further  held,  that  the 
mode  of  proof' and  giving  notice  prescribed  by  a  subsequent 
section  pertained  to  the  exercise  of  jurisdiction  after  it  was 
acquired,  and  was  directory  merely. 

We  will  now  refer  to  a  few  sections  of  our  statute  of  1855, 
page  360 : 

Section  9.  *  *If  it  shall  appear,  by  such  petition,  that  there 
is  not  sufficient  personal  estate  in  the  hands  of  the  executor 
or  administrator  *  *  *  to  pay  the  debts  outstanding 
against  the  deceased,  ^  ^  ^  and  that  it  is  necessary  to 
sell  the  whole  or  some  portion  of  the  real  estate,  for  the 
payment  of  such  debts,  the  probate  judge  shall  therefore 
make  an  order  directing  all  persons  interested  to  appear  be- 
fore him  at  a  certain  place  and  time  therein  specified,  to 
show  cause  why  such  an  order  should  not  be  made." 

It  will  be  noticed  by  the  provisions  of  this  section  when 
a  petition  is  filed  by  the  executor  or  administrator  contain- 
ing the  facts  necessary  to  give  the  court  jurisdiction  of  the 
subject  matter,  the  probate  judge  is  required  to  make  an 
order,  directing  all  the  parties  interested  to  appear  and  show 
cause  why  an  order  to  sell  the  real  property  should  not  be 
made;  while  the  Michigan  statute  provides  that  when  such 
a  petition  is  filed,  and  the  facts  therein  made  to  appear  to 
the  court,  the  court  is  authorized  to  empower  and  license  the 
executor  or  administrator  to  sell  so  much  of  the  land  as  may 
be  necessary. 

Section  10.  "A  copy  of  such  order  to  show  cause,  shall 
be  personally  served  on  all  persons  interested  in  the  estate," 
*  *  *  or  shall  be  published  at  least  four  successive 
weeks,  etc.     This  notice  can  be  dispensed  with  by  all  per- 
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sons  interested  in  the  estate  signifying  in  writing  iheir  assent 
to  the  sale. 

Section  12.  "If  any  of  the  devisees  or  heirs  of  the  de- 
ceased are  minors,  and  have  a  general  guardian  in  the  cons- 
trj,  the  copy  of  the  Order  shall  be  served  on  the  guardian;  if 
thqy  have  no  goardian,  the  court  shall,  before  proceeding  to 
act  upon  the  petition,  appoint  some  disinterested  person  their 
guardian  for  the  sole  purpose  of  appearing  for  them,  and 
taking  care  of  their  interest  in  the  proceedings." 

Section  13.  ''The  executor  or  administrator  may  be  ex- 
amined under  oath,  and  witnesses  may  be  examined,  by 
either  party;  and  process  to  compel  their  attendance,  etc., 
may  be  issued  as  in  other  causes.'' 

Section  16.  ''If  the  probate  judge  shall  be  satisfied  after 
a  full  hearing  upon  the  petition,  and  on  examination  of  the 
proofs  and  allegations  of  the  parties  interested  that  a  sale 
*  *  *  of  the  real  estate  is  necessary  for  the  payment  of 
debts,  etc.,  *  *  *  he  shall  make  an  order  of  sale  au- 
thorizing the  executor  or  administrator  to  sell,  etc." 

We  apprehend  these  references  to  the  provisions  of  our 
statute  are  sufficient  to  show  that  there  is  an  obvious  dis- 
tinction between  our  statute  and  the  one  referred  to  in  the 
case  of  Chignon's  Lessee.  Our  statute  plainly  recognizes  an 
interest  in  the  infant  heir  or  devisee  in  the  land  sought  to 
be  sold  to  pay  debts;  and  plainly  provides  that  they  shall 
not  be  deprived  of  it  without  appearing  or  an  opportunity  of 
appearing  and  being  heard  by  their  guardian. 

The  statute  of  New  York,  passed  in  1813,  contained  pro- 
visions substantially  the  same  as  ours.  The  case  of  Schneider 
V.  McFarland,  2  Cowen,  462,  arose  under  that  statute,  and 
was  a  case  precisely  like  the  one  under  consideration.  The 
case  of  Grignon's  Lessee,  and  nearly  all  the  cases  cited  in  this 
case  by  appellants,  were  thoroughly  reviewed  by  the  court 
in  deciding  that  case.  The  learned  judge,  in  delivering  the 
opinion  of  the  court,  says:  "No  amount  of  proof  would 
justify  an  order  of  sale  until  the  necessary  measures  pro- 
vided by  law  were  adopted  to  secure  the  appearance  of  the 
infant  heirs  or  devisees,  and  to  bring  in  the  other  parties  in 
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interest.'*    «    *    *    He  further  says:  "The  administrator 
is  not  therefore  the  sole  representative  of  the  real  estate  of 
the  deceased  in  these  proceedings.      He  is  the  moving 
party  in  behalf  of  the  creditors.     His  object  is  by  a  specisd 
proceeding  before  a  conrt  of  limited  jurisdiction  to  turn  the 
real  estate  into  personalty  with  a  view  to  the  payment- of 
debts.     The  heir  has  a  right  to  contrast  his  allegations,  and 
show  that  no  such  necessity  exists.    The  right  is  a  most  im- 
portant one,  and  one  which  the  statute  effectually  secures  to 
him."    Again  he  very  properly  says:    '*It  is  a  proceeding 
by  which  the  infant  heir  may  be  deprived  of  his  inheritance, 
and  to  which  he  is  an  adversary  and  necessary  party,  with  a 
right  by  his  guardian  to  represent  and  defend  his  own  in- 
terest.     It  is  therefore  as  essential  that  the  surrogate  (here 
probate  court)  should  acquire  jurisdiction  of  the  person  of 
the  heir,  to  conclude  his  right  by  an  order  of  sale  as  it  is  of 
the  property  which  is  the  subject  of  it.     The  case  of  Bhom 
V.  Burdick,  1  Hill,  139,  is  to  the  same  effect,  and  is  refer- 
red to  and  approved  by  the  court  in  the  case  cited  above. 
(See  also  Biglow  v.  Siuima,  19  Johnson,  38;    33  Cal.  50.) 
Tn  this  case  we  hold  that  the  sale  of  the  real  estate  of  Lot 
Whitcomb  made  by  his  executors  under  the  order  of  the 
probate  court  was  void  as  to  respondents,  for  the  reason 
that  one  of  them,  dementia  Y.  Fiske,  was  a  minor,  with- 
out any  guardian  at  the  time,  and  was  not  made  a  party  to 
the  proceeding.     It  is  further  insisted  by  appellants,  that  as 
said  Clementia  Fiske  claimed  title  as  devisee,  she  can  only 
take  under  the  terms  and  restrictions  of  the  will.     The  lan- 
guage used  in  the  will  is:   ''After  all  my  lawful  debts  are 
paid  and  discharged  the  residue  of  my  estate,  real  and  per- 
sonal, I  give  and  bequeath,"  etc.     They  insist  this  language 
implies  a  devise  to  the  executors  of  the  land  in  trust  for  the 
payment  of  debts,  and  also  implies  authority  to  them  to  sell 
the  real  estate  for  that  purpose,  without  applying  to  the 
probate  court  for  an  order  of  sale.     We  think  the  language 
used  in  the  will,  will  not  bear  any  such  construction.     Sec- 
tion 29  of  the  act  of  1855,  p.  363,  provides  that:    "If  the 
testator  shall  make  provision  by  his  will,  or  designate  the 
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estate  to  be  appropriated  for  the  payment  of  his  debt6, 
*  *  *  they  shall  be  paid  according  to  the  provisions  of 
the  will,  and  out  of  the  estate  thus  appropriated."  And  bj 
section  30:  "When  such  provisions  has  been  made,  or  any 
property  directed  by  the  will  to  be  sold,  the  executor  or  ad- 
ministrator with  the  will  annexed  may  proceed  to  sell  without 
an  order  of  the  probate  court."  In  this  case,  the  will  does 
not  provide  or  designate  what  estate  shall  be  appropriated  for 
the  payment  of  debts,  nor  does  it  direct  any  property  to  be 
sold,  but  merely  provides  generally,  that  "after  all  of  his 
lawful  debts  are  paid  and  discharged,"  what  shall  be  done 
with  the  residue  of  his  estate,  both  real  and  personal.  We 
are  unable  to  see  how  this  provision  of  the  lyUl  could  make 
any  difference,  as  the  statute  then  in  force  required  all  the 
debts  of  the  decedent  to  be  paid  before  any  devisee  or  heir 
could  take  the  real  estate.  We  hold  the  executors  had  no 
authority  under  the  provisions  of  the  will  to  sell  the  real 
estate  of  the  decedent  for  the  payment  of  his  debts  without 
first  duly  obtaining  an  order  of  the  probate  court  for  that 
purpose,  and  any  sale  made  by  them  without  such  an  order 
was  void  as  to  respondents.  The  decree  of  the  circuit  court 
is  affirmed. 


ALEXANDEE  STEWART,  Respondent,  v.  RUFUS  PERKINS, 

Appellant. 

Appeal  from  Baker  County. 

Aqkmt. — P.  being  sned  for  the  rent  of  an  undivided  interest  in  a  water 
ditch,  answered  that  he  was  in  possession  only  as  the  agent  of  M.  The 
jury  found  a  general  verdict  for  the  plainti£f  but  also  found  a  special 
verdict  that  P.  was  in  possession  as  agent  of  M.  It  was  error  to  hold 
P.  personally  liable  to  the  plaintiff  for  rents  due  on  the  ditch. 

The  facts  are  stated  in  the  opinion. 

KeUy  &  Reedy  for  the  appellant. 

/.  D.  Haines  and  8.  Ellsworth,  for  the  respondent. 
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In  1865,  W.  H.  Packwood,  bj  a  written  lease,  demised  the 
fourteen  twenty-fourths  of  the  Clark  Creek  mining  ditches 
to  S.  B.  Morse  for  the  term  of  three  years,  and  afterwards 
sold  his  interest  in  the  ditches  to  Alexander  Stewart,  the 
plaintiff.  In  December  1867  Morse  employed  Eufus  Perk- 
ins the  defendant  to  manage  and  attend  to  the  ditches 
during  his  absence;  he  also  instructed  him  how  to  dispose 
of  the  proceeds  of  the  sales  of  water.  Stewart,  claiming 
that  the  proceeds  of  the  ilitches  had  not  been  paid  to  him 
in  accordance  with  the  terms  of  the  lease,  commenced  this 
action  against  Perkins,  as  the  person  in  possession  of  the 
demised  premises,  for  the  amount  alleged  to  be  due  him. 
The  defendant  denied  being  in  possession  of  the  ditches 
except  simply  as  the  agent  of  Morse  to  whom  he  claims  he 
is  accountable  for  all  moneys  received. 
•  The  issues  of  fact  were  submitted  to  a  jury  who  returned 
a  general  verdict  in  favor  of  plaintiff  and  assessed  his 
damages  at  $565iVir)  *^d  under  the  direction  of  the  court 
returned  certain  special  findings  of  fact;  and  among  the 
others  appears  the  following: 

"We  find  that  defendant  held  possession  of  said  ditches 
as  the  agent  of  S.  B.  Morse." 

!lf rom  thesS  findings  of  fact  the  court  found  as  a  matter  of 
law  that  the  defendant  was  liable  personally  to  the  plaintiff 
for  the  rent  of  the  ditches.  The  court  also  found  that  the 
general  verdict  for  the  plaintiff  was  inconsistent  with  the 
special  verdict  and  should  be  modified  to  $90  ^^^^  and  rendered 
judgment  for  the  plaintiff  for  that  amount  and  costs.  To 
all  of  which  rulings  of  the  court  the  defendant  then  and 
there  excepted. 

Prim,  J.  The  jury  in  this  case  to  whom  was  submitted 
the  issues  of  fact,  returned  a  general  verdict  in  favor  of  the 
plaintiff  and  returned  specially  at  the  same  time  that  '^the 
defendant  held  possession  of  said  ditches  as  the  agent  of 
S.  B.  Morse."  This  special  finding  is  inconsistent  with  the 
general  verdict  and  should  control  it.  The  code  provides 
that  "  when  a  special  finding  of  facts  shall  be  inconsistent 
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with  the  general  verdict,  the  former  shall  control  the  latter 
and  the  court  shall  give  judgment  accordingly."  (Code 
192,  sec.  213.)  The  court  found  as  a  conclusion  of  law  that 
the  defendants  possession  of  said  ditches  as  the  agent  of 
Morse  was  sufficient  under  the  statute  to  render  him 
accountable  and  liable  to  the  plaintiff  the  assignee  of  Pack- 
wood,  for  the  rent  of  the  ditches. 

Sections  31  and  32,  page  718,  of  the  general  laws  of  Ore- 
gon, are  relied  upon  to  sustain  this  view  of  the  case.  Sec- 
tion 31  provides  that  "  every  person  in  possession  of  land, 
out  of  which  any  rent  is  due,  whether  it  was  originally 
demised  in  fee,  or  for  any  other  estate  or  freehold,  or  for 
any  term  of  years,  shall  be  liable  for  the  amount  or  propor- 
tion of  rent  due  from  the  land  in  his  possession."  Section 
32  provides  that  "  such  rent  may  be  recovered  in  an  action 
at  law,  and  the  deed  of  demise,  or  other  instrument  in 
writing,  if  there  shall  be  any,  showing  the  provisions  of  the 
lease  may  be  used  in  evidence  by  either  party,  to  prove  the 
amount  due  from  the  defendant." 

The  old  common  law  doctrine  was  that  a  rent  charge 
could  not  be  apportioned  by  the  act  of  the  landlord,  on  the 
principle  that  the  contract  was  an  entirety,  and  could  not 
be  apportioned.  The  objection  was  '*  that  it* exposed  the 
tenant  to  several  processes  of  distress  for  a  thing  which  was 
originally  entire,  and  he  ought  not  to  be  obliged  to  pay  his 
rent  in  different  parcels,  and  to  several  landlords,  when  he 
contracted  to  pay  one  entire  sum  to  one  person." 

Sections  31  and  32  of  the  statute  heretofore  referred  to, 
were  copied  from  sections  22  and  23  of  chapter  60,  of  the 
Revised  Statutes  of  Massachusetts.  They  were  adopted 
there,  to  remedy  a  supposed  defect  in  the  old  law,  and  to 
authorize  an  apportionment  of  rent  in  certain  cases  where  a 
reversioner  wishes  to  sell  his  estate  in  different  parts,  to 
different  persons,  or  to  make  provision  for  his  children. 
The  Supreme  Court,  the  highest  judicial  tribunal  of  that 
state,  has  given  a  judicial  construction  to  the  two  sections 
contained  in  their  statute.  In  Campbell  v.  Stetson,  reported 
in  2  Metcalf,  504,  Shaw,  C.  J.,  in  delivering  the  opinion  of 
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the  court,  says:  "These  are  part  of  a  series  of  provisions 
respecting  long  terms,  where  a  rent  is  reserved,  and  where 
the  lands  out  of  which  such  rents  are  to  issue,  are  to  be 
treated  as  real  estate,  and  as  such  may  be  divided  and  sub- 
divided by  descent,  partition,  levy  of  execution  and  other- 
wise, with  various  detailed  provisions  in  regard  to  terms, 
and  the  apportionment  and  recovery  of  rents.  But  these 
statutes  do  not  declare  when,  and  by  what  acts,  a  right  to 
rent  shall  be  created,  vested,  and  transferred,  but  only 
declare  how  it  may  be  recovered  when  it  is  due;  that  is, 
apportioned  and  recovered  in  an  action  of  debt.  They  are 
intended  to  prescribe  remedies — not ^ to  establish  rights." 
We  think  it  is  very  clear  that  sections  31  and  32  had  no 
applicability  whatever,  to  such  possession  of  real  estate  as  ' 
Perkins  had  in  this  case.  He  was  not  in  the  possession  of 
the  ditches  in  his  own  right,  as  the  sub-lessee  or  assignee 
of  Morse,  the  original  lessee  of  Packwood,  but  was  simply 
there  as  Morse's  agent,  employed  by  him  to  manage  and 
control  them  during  his  absence.  The  possession  of  Per- 
kins was  the  possession  of  Morse,  his  principal,  and  under 
the  plain  rules  of  law,  applicable  to  the  relation  of  principal 
and  agent,  he  was  bound  to  account  to  him  for  the  proceeds 
of  the  sales  of  water.  To  hold  him  personally  liable  for  the 
rent  due  on  the  ditches  to  the  lessor  of  his  principal,  would 
be  contrary  to  every  rule  of  common  sense,  as  well  as 
justice. 

Therefore,  we  think  the  circuit  court  erred  in  holding  that 
defendant  was  personally  liable  to  plaintiff  for  the  rents  due 
him  on  the  ditches. 

Judgment  reversed. 
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-J-™  L.  BESSER,  Respondent,  *.  J.  C.  HAWTHORN,  CIXCIN- 

10  «8  NATUS  SHULTZ  AND  MARY  SHULTZ,  Appellants* 

80*600 

Appeal  from  MuUnomah  County. 

Paktie»— Subsequent  Incxtmbbancebs. — The  statutes  of  this  state  were  silent 
until  1862  as  to  whether  subsequent  incumbrancers  were  necessary  par- 
ties to  suits  of  foreclosure.  In  the  absence  of  any  statutoiy  proviidong 
on  the  subject,  the  general  equity  rule  laid  down  in  equity  pleadings  is 
applicable,  which  is,  that  all  incmnbrancer8,whether  prior  or  subsequent, 
are  proper  parties,  and  if  omitted,  the  decree  will  not  bind  their  rights. 

On  the  twentieth  jf  June,  1859,  one  of  the  defendants, 
Cincinnatas  Shultz,  for  a  valuable  consideration,  executed 
to  the  plaintiff  his  note  for  $500,  payable  in  two  years,  with 
interest  at  three  per  cent,  per  month.  To  secure  the  pay- 
ment of  the  note,  Shultz  and  Mary  his  wife  executed  a 
mortgage  upon  the  property  described  in  the  complaint,  of 
which  Shultz  was  then  the  owner  in  fee,  which  mortgage 
was  duly  recorded  on  the  twenty-second  day  June,  1869. 
Shultz  had  purchased  this  property  of  James  B.  Stephens, 
on  the  seventh  day  of  June,  1859,  for  $400,  for  which  he 
had  given  his  note,  and  to  secure  which,  he  had  executed  a 
mortgage  upon  the  same  property,  which  was  also  duly 
recorded  on  the  twentieth  of  Jjine,  1859.  The  wife  of 
Shultz  did  not  join  in  the  mortgage. 

In  October,  1859,  Stephens  commenced  a  suit  to  foreclose 
his  mortgage,  making  Shultz  a  defendant,  but  he  did  not 
make  the  said  Mary  or  this  plaintiff  parties.  On  the  twenty- 
third  of  November,  1859,  he  obtained  a  decree  of  foreclos- 
ure and  sale,  and  judgment  for  the  amount  of  his  note  and 
interest.  And  on  the  thirty-first  of  December,  1859,  he 
purchased  the  block  at  sheriff's  sale  under  said  decree,  for 
$620,  and  received  a  sheriff's  deed  on  the  twenty-second  of 
June,  1860.  Stephens  and  wife  conveyed  the  property  to 
Mary  White  on  tlie  twentieth  of  December,  1860,  and  Mary 


•    The  oplnlun  in  tliis  cMe  has  been  filed  since  the  insertion  of  the  note  on  the  pegs 
Ante. 
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White  and  her  husband  qonveyed  it  on  the  thirtieth  of  Oc- 
tober, 1866,  to  the  defendant,  J.  C.  Hawthorn. 

The  plaintiff  filed  his  bill  in  this  suit  on  the  thirtieth  of 
January,  186?,  against  ShuUz  and  wife  and  J.  C.  Hawthorn, 
to  foreclose  his  mortgage.  Shultz  and  wife  made  default, 
bat  Hawthorn  filed  his  answer,  setting  up  substantially, 
that  the  plaintiff  being  a  second  mortgagee,  was  barred  by 
the  foreclosure  of  the  first  mortgage,  he  haying  failed  to 
redeem  within  the  time  limited  by  statute.  At  the  hearing, 
the  court  below  decreed  a  sale  of  the  premises,  and  that  the 
proceeds  be  applied,  first,  to  the  payment  of  the  principal 
and  interest  of  the  defendant  Hawthorn,  the  note  given  to 
Stephens  for  $400;  second,  to  the  payment  of  principal  and 
interest  of  the  note  held  by  plaintiff;  third,  the  residue  to 
the  defendant  Hawthorn. 

J.  H.  Reed,  for  the  appellant. 

Mitchell,  Dolph  dk  Smith,  for  the  respondent. 

Pbim,  J.  The  principal  question  arising  in  this  case  re- 
sults from  the  omission  of  the  second  mortgagee  as  a  de- 
fendant in  the  foreclosure  of  the  first  mortgage.  The  stat- 
ute in  force  in  this  state  prior  to  1862  was  silent  upon  the 
necessity  of  making  subsequent  incimibrancers  parties  to 
suits  of  foreclosure.  The  general  rule,  as  stated  in  Story 
on  Equity  Pleadings,  sec.  193,  was,  "that  all  incumbrancers, 
as  weU  as  the  mortgagor,  should  be  made  parties,  if  not  as 
indispensable,  at  least  proper  parties  to  such  a  bill,  whether 
they  are  prior  or  subsequent  incumbrancers."  This  rule, 
we  think,  was  undoubtedly  applicable  in  the  absence  of  any 
statutory  provision  on  the  subject.  In  the  argument  of  the 
case,  counsel  seem  to  differ  very  radically  as  to  the  effect  of 
a  subsequent  incumbrancer  not  being  made  a  party  in  the 
foreclosure  of  a  first  mortgage.  It  is  claimed  by  respond- 
ent, that  if  he  should  be  omitted,  he  would  in  no  way  be 
bound  by  the  decree ;  while  it  is  insisted  by  appellani^that 
he  would  be  bound  by  it,  and  could  only  attack  the  pro- 

3i 
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ceedings  on  the  ground  of  fraud  or  colluBion.  The  rale 
seems  to  be  well  settled  and  uniformly  supported,  that  sub- 
sequent incumbrancers  must  be  made  parties,  and  if  omitted, 
the  decree  will  not  bind  their  rijghts. 

In  the  case  of  Haina  et  al.  y.  Beach  et  al.,  in  3 
Johnson's  Ch.  461,  the  .same  question  raised  in  this  case 
was  before  the  court  for  decision,  and  the  chancellor,  in 
delivering  his  opinion,  said:  **It  was  the  duty  of  Gardner 
[the  first  mortgagee]  to  have  made  the  younger  mortgagee 
a  party  to  his  bill;  and  all  incumbrancers  existing  at  tlie 
commencement  of  the  suit  are  entitled  to  be  parties,  for 
they  have  an  interest  to  be  affected,  and  ought  to  have  an 
opportunity  of  paying  off  the  prior  incumbrances.  The 
rule,  therefore,  has  been  well  settled  and  uniformly  sup- 
ported, that  the  subsequent  incumbrancens  must  be  parties, 
and  if  omitted,  the  decree  will  not  bind  their  rights."  The 
chancellor  then  proceeded  to  cite  a  large  number  of  EngHsh 
cases  sustaining  this  rule. 

Section  64  of  the  act  of  1854,  page  204,  in  ^providing  what 
shall  be  the  force  and  effect  of  deed  obtained  under  decrees 
of  foreclosure,  provides  that  "  such  deeds  shall  be  as  valid 
as  if  executed  by  the  mortgagor  and  mortgagee,  and  shall 
be  an  entire  bar  against  either  of  them,  and  against  all  par- 
ties to  the  suit  in  which  the  decree  for  such  sale  was  made, 
and  against  their  heirs  respectively,  or  all  persons  claiming 
under  such  heirs" 

By  this  section  of  the  statute,  the  deed  is  binding  mly 
upon  parties  to  the  suit  andifieir  heirs.  Then  we  think  it  may 
be  legitimately  inferred  from  this  provision,  that  it  is  not 
binding  on  persons  having  specific  liens  against  the  prop- 
erty at  the  time  of  the  commencement  of  suit,  and  not  made 
parties.  It  will  be  further  observed  that  this  section  pro- 
vides that  such  deeds  shall  vest  in  the  purchaser  the  same 
estate  and  no  other  or  greater  th&n  would  have  vested  in  the 
mortgagee,  if  the  equity  of  redemption  had  been  foreclosed; 
and  it  '*  shall  be  as  valid  as  if  executed  by  the  mortgagor 
and  mortgagee."  Then  in  this  case,  if  Shultz  and  Stephens 
had  conveyed  all  their  rights  without  foreclosure  to  Haw- 
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thorn,  who  now  claims  nnder  the  foreclosure  sale,  he  would 
in  that  event  become  the  owner  of  the  prior  mortgage,  and 
of  the  equitable  right  of  redemption,  subject  to  the  payment 
of  the  amount  due  on  the  second  mortgage  owned  by 
Besser,  the  plaintiff  in  this  suit.  Then  the  sale  u^der  the 
decree  in  the  foreclosure  suit,  brought  by  Stephens  upon 
the  first  mortgage  was  wholly  inoperative  as  to  the  rights  of 
Besser,  the  second  mortgagee,  for  the  reason  that  he  waa 
not  a  party  to  that  suit.  The  only  right  therefore,  which 
Hawthorn  acquired  under  that  sale,' as  against  Besser,  was 
the  right  to  the  prior  lien  upon  the  premises,  to  the  extent 
of  the  amount  of  money  due  on  the  Stephens  note  and  mort- 
gage, at  the  time  of  sale,  in  the  same  manner  as  if  Stephens 
had  assigned  that  mortgage  to  him  without  foreclosure. 
But  as  against  Shultz,  the  mortgagor,  he  acquired  the  right 
of  redemption,  subject  to  the  payment  of  the  amount  due 
on  Besser's  mortgage,  which  was  a  specific  lien  on  the 
property.  Therefore,  we  hold  that  Besser's  right  to  fore- 
close his  mortgage,  was  not  impaired,  and  that  his  mortgage 
remains  a  valid  and  subsisting  lien  on  the  premises,  it  being 
of  record.     (Fanderkemp  et  al,  v.  Shelton,  11  Paige,  28.) 

The  decree  of  the  circuit  court  was  correct,  and  therefore 
is  affirmed. 


DAVID  B.  SEVIPSON,  JESSE  DAVIS,  W.  C.  MOONEY  and 
LUCEEN  EVEETS,  Plaintippb  and  Appellants,  v.  G.  W. 
BAILEY,  O.  F.  CLARK,  H.  K.  SCHOOLING  and  O.  P. 
THOMPSON,  Dependants  and  Bespchtdents. 

Appeal  from  UmcUiUa  Coarvty, 

Gou»TT  Seat,  Location  of. — Constitutioxi. — Hetd^  that  the  act  of  tho  legis- 
lature changing  the  location  of  the  county  seat  of  Umatilla  connty,  is 
constitutional;  and  that'  the  proceedings  of  the  county  officers  in 
pursuance  of  said  act  valid.  The  subject  of  art.  4,  sec.  20,  ^f  the 
constitution  is  to  prevent  maUers  wholly  fortigny  and  disconnected  from 
the  subject  ea^'^ssed  in  the  title  of  the  act  from  being  inserted  in  the  body 
of  the  act. 
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This  is  a  sait  in  equity  to  restrain  the  defendants,  who 
are  the  county  officers  of  Umatilla  county,  from  teaiing 
down  the  old  county  building  at  Umatilla  landing;  and  from 
incurring  additional  debts  and  liabilities  in  behalf  of 
Umatilla  county;  because  the  indebtedness  of  said  county, 
already  exceeds  the  constitutional  limit.  Plaintiffs  also 
seek  in  this  suit  to  test  the  validity  of  the  act  of  the  leg- 
islative assembly,  approved  October  13,  1868,  authoriziiig 
the  removal  of  the  couniy  seat  of  Umatilla  county;  and  to 
compel  the  county  officers  of  said  county  to  remove  their 
offices  back  to  Umatilla  city. 

Section  1,  of  the  act  in  question  provides  for  an  election 
to  locate  the  county  seat  and  among  other  things  that  ''the 
present  location,  Umatilla  landing,  shall  be  one  candidate 
and  Upper  Umatilla  some  where  between  the  mouths  of 
Wild  Horse  and  Birch  creeks,  the  other  candidate  to  be 
voted  upon  at  said  election." 

Sec.  2  provides  that  'Hhe  county  clerk  shall  plainly 
write  the  above  named  candidates  upon  the  poll  books  of 
said  county,  as  in  other  cases  of  like  practice,"  and  the  candi- 
date receiving  the  majbrity  of  all  the  votes  cast  shall  be  th^ 
county  seat. 

Sec.  3  provides  that  the  county  court  shall  convene  within 
one  month  after  the  election,  and  appoint  'Hhree  competent 
persons  to  locate  the  site  for  the  erection  of  new  county 
buildings,  and  shall  immediately  select  some  point  between 
the  said  mouths  of  Wild  Horse  and  Birch  creeks  on  the 
Upper  Umatilla  as  in  their  judgment  shall  best  subserve 
the  interest  of  the  whole  county,  and  shall  give  an  appro- 
priate name  to  said  new  county  seat." 

Sec.  4,  provides  for  removal  within  a  year;  sec.  5,  for  ex- 
penses; sec.  6,  repeals  inconsistent  acts;  and  sec.  7,  that  the 
act  shall  take  effect  immediately. 

This  bill  came  on  for  hearing  before  the  circuit  court  and 
was  dismissed,  and  the  plaintiffs  appealed. 

MitcheUy  Dolph  &  Smith,  for  the  appellants. 
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Kelly  &  Ellsworth^  for  the  respondents. 

Prim,  J.  It  is  contended  that  the  act  of  the  legislatnre 
authorizing  the  removal  of  the  county  seat  of  Umatilla  coun^ 
ty  is  unconstitutional,  and  that  all  the  proceedings  under  it 
are  void,  for  the  reason,  it  is  claimed,  that  several  dis- 
tinct subjects  of  legislation  are  embraced  in  the  act,  and 
whereas  only  one  subject  is  expressed  in  the  title. 

Art.  4,  sec.  20,  of  the  constitution,  provides  that  "every 
act  shall  embrace  but  one  subject  and  matters  properly  con- 
nected therewith,  which  subject  shall  be  expressed  in  the 
title.  But  if  any  subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  in  the  title,  such  act  shall  be  void  only 
as  to  so  much  thereof  as  shall  not  be  expressed  in  the  title.'' 

The  title  of  this  act  is,  "an  act  to  change  the  location  of 
the  county  seat  of  Umatilla  county."  It  is  true  that  this  act 
provides  for  the  submission  of  the  question  of  the  change 
of  location  to  the  voters,  the  selection  of  the  new  site  and 
the  removal  of  the  county  buildings;  but  we  apprehend  that 
those  are  all  matters  properly  connected  with  the  "  change 
of  the  location,"  which  is  the  subject  expressed  in  the  title  of 
the  act.  If  the  construction  contended  for  by  appellants 
should  prevail,  the  title  of  a  bill  would  necessarily  be  nearly 
as  long  as  the  act  itself.  Such  a  construction  we  appre- 
hend was  never  contemplated  fSy  the  convention  in  adopting 
this  provision  of  the  constitution.  The  object  of  the  pro- 
vision evidently  was  to  prevent  matters  wholly  foreign  and 
disconnected  from  the  subject  expressed  in  the  title  from 
being  inserted  in  the  body  of  the  act.  This  restriction  is  a 
*  very  important  one,  and  well  calculated  to  prevent  imposition 
being  practiced  •  upon  unsuspecting  members,  by  pro- 
curing their  votes  for  bills  with  fair  titles,  which  contain 
objectional  matters  unconnected  with  the  subject  expressed 
in  the  title.  By  this  act,  the  change  of  location  of  the  coun- 
ty seat  was  made  to  depend  upon  the  vote  of  the  electors  of 
the  county.  This  act  was  authorized  by  art.  1,  sec.  21, 
which  provides  that  "laws  locating  couniy  may  take  eflfect 
or  not  upon  a  vote  of  the  electors  interested." 
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A  farther  objection  is  made  to  this  act  of  the  l^isktore, 
because  it  aulJiorizes  the  appointment  of  three  commis- 
sioners by  the  conntj  court,  to  select  the  particular  site 
upon  which  to  erect  the  conntj  bnildings.  This,  it  is 
claimed,  was  delegating  legislative  authority,  but  we  think 
this  point  is  not  well  taken;  for  it  had  already  been  decided 
by  the  electors  of  the  county,  that  the  county  seat  should 
be  located  at  a  point  on  the  upper  Umatilla,  somewhere  be- 
tween Wild  Horse  and  Birch  Creeks,  which  were  only  a  few 
miles  apart.  The  land  between  these  two  points  was  owned 
by  different  individuals,  and  the  business  of  the  commis- 
sioners was  to  select  the  particular  site  or  piece  of  land 
somewhere  between  these  points,  upon  which  to  erect  the 
county  buildings,  and  make  an  arrangement  with  the  owner 
thereof,  to  obtain  the  title.  Suppose  the  legislature  should 
pass  an  act,  locating  the  county  seat  of  Marion  County,  at 
the  city  of  Salem.  Salem  is  quite  a  large  place,  and  its 
corporate  limits  are  quite  extensive;  the  city  is  laid  off  into 
blocks  and  lots,  and  these  are  owned  by  different  persons. 
Would  it  be  necef^sary,  in  order  to  make  the  act  valid,  for 
the  legislature,  after  locating  the  county  seat  at  Salem,  to 
go  on  in  detail,  and  provide  that  the  county  buildings 
should  be  erected  upon  a  certain  block,  in  a  oertain  part 
of  the  city.  We  think  not.  In  such  case,  the  county  com- 
missioners would  be  authorised  to.  select  the  best  site  they 
could,  anywhere  within  the  oity  limits.  For  these  reasons, 
we  hold  that  the  act  of  the  legislature,  locating  the  county 
seat  of  Umatilla,  and  the  proceedings  of  the  defendants 
under  the  same,  were  valid.  The  decree  of  the  circuit 
court  dismissing  the  bill,  is  affirmed. 
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CANTON  KOAD  CO.,  Respondent,  v.  B.  F    LAWRENCE.  ~8"lt5 

8    486 

Appellant.  13  4m 


Appeal  from  Douglas  County. 

AppEAii. — An  undertaking  must  be  filed  within  the  time  prescribed,  to  wit, 
within  ten  days  after  the  serrice  of  the  notice  of  appeal  is  given,  or  the 
appeal  is  not  perfected,  and  will  be  dismissed  on  motion. 

A  MOTION  was  made  in  this  case  to  dismiss  the  appeal, 
for  the  reason  that  the  said  appeal  has  not  been  perfected, 
since  there  was  no  undertaking  filed,  as  was  reqnired  by 
law;  and  a  cross  application  to  file  an  undertaking,  sup- 
ported by  affidavit,  is  also  made.  The  record  discloses 
these  facts :  the  notice  of  appeal  and  the  accompanying  cer- 
tificate of  errors  was  filed  August  17,  1870,  and  service  ac- 
knowledged on  the  same  day,  and  the  undertaking  was 
filed  Sept.  3,  1870,  that  is,  a  greater  period  of  time  than 
ten  days  elapsed  between  the  service  of  the  notice  of  appeal 
and  the  filing  of  the  bond. 

Watson  &  Willis,  for  respondent. 

i.  F,  Mosher,  for  appellant. 

McAbthxtr,  J.  It  is  unnecessary  to  refer  directly  fco  the 
facts  in  the  affidavit.  Sec.  527  of  the  code  of  civil  pro- 
cedure, prescribes  the  manner  in  which  appeals  shall  be 
taken  and  perfected.  Subdivision  two  of  that  section  pro- 
vides, that  within  ten  days  from  the  service  of  the  notice  of 
appeal,  the  appellant  shall  file  with  the  clerk  the  required 
statutory  undertaking.  We  are  of  opinion  that  the  pro- 
visions of  the  statute  in  regard  to  the  time  within  which  the 
undertaking  on  appeal  is  required  to  be  filed,  should  in  all 
cases  be  strictly  complied  with.  The  true  construction  of 
subdivision  2  of  section  527  of  the  code  of  civil  procedure, 
is  that  the  appeal  shall  not  be  considered  as  perfected  or 
effectual  for  any  purpose,  unless  an  undertaking  be  filed 
within  ten  days  after  the  service  of  the  notice  of  appeal. 
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If  this  be  the  construction,  it  is  clear  that  the  failure  to  file 
the  undertaking  is  fatal  to  the  appeal.  The  consequence 
attached  to  the  failure  is,  that  the  appeal  shall  not  be 
effectual,  and  this  consequence  can  only  be  enforced  by 
giving  full  effect  to  the  provision  as  to  time.  This  mle  is 
laid  down  in  EUiot  v.  Chapman  et  al.^  15  Cal.  383. 

Appellant's  counsel  in  the  argument  of  this  motion  urged 
that,  by  virtue  of  subdivision  4  of  sec.  527  of  the  code, 
this  court  could  permit  the  undertaking  filed  to  stand,  upon 
imposing  terms,  and  thereby  remove  the  effect  of  the  stata- 
tory  provision,  limiting  the  time  within  which  an  under- 
taking on  appeal  should  be  filed,  and  in  support  of  this 
position,  refeiTod  to  a  decision  of  this  court,  which,  by 
virtue  of  subdivision  4  of  sec.  527,  permitted  a  party  to 
make  a  deposit  in  lieu  of  a  defective  undertaking,  filed 
within  the  time  limited  by  the  code.  We  are  of  opinion 
that  the  case  referred  to,  is  not  parallel  with  the  case  now 
under  consideration.  In  the  case  at  bar  there  is  no  ques- 
tion as  to  the  power  of  the  court  to  allow  an  amendment. 
No  undertaking  was  filed  within  the  time  limited  by  the 
statute,  and  the  consequence  is  that  there  is  nothing  to 
amend.  It  is  not  the  case  of  a  defective  undertaking,  but 
of  no  undertaking  at  all.  In  construing  the  statute,  we 
must  look  to  the  language  used,  and  endeavor  to  ascertain 
the  intention  of  the  legislature.  It  is  an  estab- 
lished principle  that  provisions  as  to  time  are  to  be  con- 
strued as  directory,  but  such  a  construction  is  improper 
where  a  consequence  is  attached  to  a  failure  to  comply.  In 
such  a  case,  the  consequence  can  be  avoided  only  by  strict 
compliance  with  the  statute.  In  considering  the  applica- 
tion imd  affidavit,  the  court  finds,  that  while  the  attorney 
observed  all  the  diligence  which  the  law  requires  in  this 
matter,  and  perhaps  more,  yet  the  facts  set  forth  in  that 
affidavit  conclusively  show  negligence  and  laches  on  the 
part  of  the  defendant  in  the  court  below,  who,  it  is  pre- 
sumed knew  the  law,  and  rested  under  sufficient  knowledge 
of  the  requirements  of  the  statute.  Every  presumption  of 
negligence,  laches,  or  mistake,  is  raised  against  the  actor 
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or  moving  party  in  any  proceeding  whatsoever,  and  when 
snch  party  has  been  guilty  of  either,  he  is  seldom,  if  ever, 
viewed  with  favor  by  the  law  or  the  courts.  Besides  this, 
there  are  many  cogent  reasons  why  the  court  should  adopt 
plain,  positive,  and  pointed  rules  in  relation  to  this  matter 
of  undertakings,  in  order  to  close  the  door  against  fraud. 
If  so,  after  a  judgment  is  obtained,  an  appeal  is  desired  for 
any  cause,  the  appellant  need  only  serve  his  notice  of  appeal 
in  order  to  effect  the  purposes  which  the  statute  declares 
shall  only  be  effected  by  filing  the  undertaking.  If  this 
court  adheres  to  loose  dicta  in  this  matter,  a  defendant  can, 
after  his  notice  of  appeal  is  served,  rest  perfectly  secure  in 
the  assurance  that,  upon  what  he  may  urge  as  a  mistake 
this  court  will  exercise  its- discretionary  powers,  and  permit 
an  original  undertaking  to  be  filed  during  the  term,  and  the 
party,  plaintiff  in  the  court  below,  who  has  taken  the  pains 
and  gone  to  the  expense  of  securing  a  judgmeht,  is  not  only 
subjected  to  unwarrantable  delay,  but,  in  many  cases,  may 
be  compelled  to  sit  quietly  by  and  behold  the  property, 
out  of  which  his  judgment  could  be  made,  rendered  value- 
less through  natural  causes,  or  placed  beyond  the  reach  of 
process  through  fraudulent  design.  Leave  to  file  the 
undertaking  cannot  be  granted,  and  the  appeal  must  be 
dismissed. 


DANIEL  S.  STIMSON,  Bespondent,  v.  ESTES  and  STIMSON, 

Appellants. 

Appeal  from  MuUnomah  County. 

Rbfsbse,  Powkb  of. — It  is  the  intentioii  of  the  'statute  that  trials  before  a 
referee  proceed  in  the  same  manner  as  trials  before  a  coort,  and  that 
referees  are  clothed  with  the  same  authority  in  directing  the  manner  of 
a  trial,  and  in  deciding  motions  which  may  arise  during  its  progress. 

The  facts  are  stated  in  the  opinion. 
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MUchdl  A  Dolphy  for  the  appellants. 

C.  A.  Dolph  and  W.  Lair  HiUy  for  the  respondents. 

Boise,  J.  This  is  an  action  to  recoyer  on  an  account  for 
labor  performed  for  the  defendants  of  the  reasonable  yalue 
as  alleged  of  one  hundred  and  eighiy-nine  and  ^^  dollars, 
and  for  superintending  the  performance  of  certain  street 
contracts  in  the  city  of  Portland,  under  an  agreement  with 
the  defendants,  by  the  terms  of  which  plaintiff  was  to 
receive  for  such  service  in  superintending  said  street  con- 
tracts, one-third  of  the  profits  accruing  from  street  con- 
tracts, which  profits  plaintiff  alleges  in  his  complaint  to  have 
been  two  thousand  eight  hundred  and  one  and  -^  dollars. 

In  their  answer  the  defendants  deny  plaintiff's  claim  for 
service,  but  admit  that  the  plaintiff  superintended  the  street 
contracts  as  alleged,  and  that  he  was  to  have  one-third  of 
the  profits  thereof  as  alleged,  but  defendant  says  that  the 
profits  of  such  contracts  were  only  six  hundred  and  eighiy 
dollars;  and  defendants  further  allege  that  they  bought  lot 
one  in  block  seven  with  a  part  of  the  proceeds  of  said  con- 
tracts for  the  joint  benefit  of  plaintiff  and  defendants,  and 
ask  to  have  the  purchase  price  thereof  allowed  in  settlement. 

Plaintiff  in  his  replication  denies  the  purchase  of  the  lot 
with  his  knowledge  or  consent. 

^The  case  being  at  issue  was  referred  to  Geo.  H.  Durham, 
Esq.,  and  he  directed  to  hoar  the  same  and  report  the  evi- 
dence and  his  findings  of  the  facts  and  conclusions  of  law. 

On  the  trial  before  the  referee  the  plaintiff  introduced 
his  evidence  and  rested,  ipefendants  then  introduced  their 
evidence  in  reply  to  plaintiff's  evidence,  and  also  evidence 
to  support  their  answer  and  rested. 

Plaintiff  was  then  recalled  and  examined  to  rebut  some  new 
matter  contained  in  the  testimony  of  the  defence,  after  de- 
fendants had  cross-examined  this  witness  the  plaintiff  rested 
his  case. 

Defendants'  counsel  then  stated  as  follows  (from  the  re- 
port):     "We    now   offer   Mr.    Pennoyer   as    a  witness." 
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PlaintifiTs  coonsel  objected  on  the  ground,  that  both  defend- 
ants and  plaintiff  had  rested  their  cases.  (Beferee  goes  on 
to  say);  ''  In  ruling  on  the  objection,  I  stated  that  if  defen- 
dants wished  to  introduce  testimony  to  impeach  the  rebutt- 
ing witness  of  plaintiff,  they  had  a  right  to  do  so,  and  the 
evidence  would  be  admitted;  or  if  they  would  show  that  by 
any  accident  or  mistake,  they  had  omitted  anything  neces- 
sary to  their  defense  it  would  be  admitted  on  sueh  showing, 
otherwise  it  would  not.  They  refused  to  state  what  they 
expected  or  wished  to  show,  merely  stating  that  they  wished 
to  ask  what  they  had  a  legal  right  to."  The  referee  than 
refused  to  open  the  case  on  this  statement. 

The  question  now  presented  to  this  court  is,  ought  the 
court  below  to  have  set  aside  the  report  of  the  referee  because 
he  refused  to  receive  and  reduce  to  writing  the  testimony 
so  offered  by  the  defendant's  counsel. 

The  counsel  for  the  defendants  rely  on  the  statute,  page 
194,  sec.  274,  which  provides  (on  trial  before  referee) :  **]i 
evidence  offered  by  either  party,  shall  not  be  admitted  on 
the  trial,  and  the  party  offering  the  same,  except  to  the  de- 
cision rejecting  such  evidence  at  the  time,  the  exception 
shall  be  noted  by  the  referees,  and  they  shall  take  and  re- 
ceive such  testimony  and  file  it  with  the  report." 

This  matter  involves  the  consideration  of  the  manner  of 
conducting  a  trial  before  a  referee,  as  to  his  discretion  in 
controlling  the  order  of  the  trial.  In  a  trial  before  a  court, 
the  rule  is  that  plaintiff  shall  first  introduce  his  proof,  and 
when  he  has  rested,  the  defendant  shall  introduce  his  proof, 
and  when  he  has  rested,  the  plaintiff  may  introduce  testi- 
mony to  rebut  any  new  matter  shown  by  the  defendant — 
and  when  plaintiff  has  closed  his  rebutting  testimony,  the 
defendant  cannot  open  his  case  again,  except  by  leave  of  the 
court,  and  if  the  court  allow  it,  it  is  a  matter  of  discretion, 
and  the  order  refusing  the  motion  to  reopen,  is  not  subject 
to  exception. 

If  during  a  trial,  while  a  party  is  producing  his  testimony, 
and  before  he  closes  his  case  offers  testimony  which  is 
refused  by  the  aourt,  such  party  may  except  to  such  refusal. 
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and  his  exception  must  be  allowed,  and  the  testimony 
offered  shotdd  be  embodied  in  a  bill  of  exception,  so  that 
the  superior  court  can  judge  of  its  competency,  on  an  ap- 
peal. And  I  think  it  was  only  the  intention  of  the  statute 
to  extend  this  practice  to  farials  before  referees,  so  that 
their  errors  might  be  brought  before  the  court  in  the  same 
manner  as  the  errors  of  an  inferior  court  are  brought  be- 
fore the  appellate  court ;  and  that  it  is  the  intention 
of  the  statute  that  trials  before  referees  shall  proceed 
in  the  same  manner  as  trials  before  a  court,  and  that 
they  are  clothed  with  the  same  authority  in  directing  the 
manner  of  the  trial,  and  deciding  matters  which  may  arise 
during  its  progress;  and  that  in  such  trials  the  order  (^  pro- 
ducing proof  is  the  same  as  in  trials  before  a  court.  In  fact, 
that  the  referee  sits  as  the  court  in  all  respects.  I  think 
this  is  clearly  indicated  by  section  223,  of  the  code,  where 
it  is  provided  that  "  The  trials  by  referees  shall  be  conduct- 
ed in  the  same  manner  as  a  trial  by  the  court.'* 

The  construction  contended  for  by  the  counsel  for  the  ap- 
pellants would  take  from  the  referee  all  control  of  the  trial 
in  respect  to  the  order  of  the  proofs  and  would  be  at  variance 
with  general  practice.  I  think  the  words  of  the  two  hun- 
dred and  twenty-fourth  section  of  the  statute,  "If  evidence 
offered  by  either  party  shall  not  be  admitted,"  only  refers 
to  evidence  offered  in  the  course  of  a  trial  conducted  as  a 
court  in  the  usual  and  established  mode — and  not  to  evi- 
dence offered  out  of  order,  and  which  it  is  in  the  discretion 
of  the  court  to  re/use. 

The  judgment  will  be  affirmed. 


STATE  OF  OREGON,  SEPTEMBER,  1869.  525 


O'Harra  v.  The  City  of  PorUand. 


WILLIAM   Aim  CATHARINE    O'HARRA,   Respondents,  v. 
THE  CITY  OP  PORTLAND,  Appellant. 

Appeal  from  MuUnomah  County. 

Nbouoencs. — Ltabtt.tiy  of  the  Grrr  of  Pobtland. — Hetd,  that  section  127  of 
the  charter  of  the  city  of  Portland,  exempts  the  city  from  liability  for 
any  injury  to  the  person,  growing  out  of  the  defective  condition  of  any 
street  or  sidewalk. 

The  facts  are  stated  in  the  opinion. 

Wm,  F.  TrimbU,  for  the  appellants. 

Stovi,  &  Reed  and  Caples  &  Moreland,  for  the  respondents. 

Prim,  J.  This  action  was  brought  in  the  circnit  court  of 
Multnomah  county  to  recoyer  damages  sustained  by  re- 
spondents on  account  of  an  alleged  defect  in  the  sidewalk 
of  a  certain  street  in  the  city  of  Portland.  The  complaint 
alleges  'Hhat  defendant  is  a  municipal  corporation  didy  or- 
ganized under  the  laws  of  this  state;  that  among  other  things, 
it  is  by  the  charter  of  said  city  made  its  duty  to  keep  the 
streets  and  sidewalks  of  said  city  in  good  order;  that  the 
people  of  said  city  accepted  said  charter  imposing  said  duty, 
and  undertook  the  performance  thereof  prior  to  the  year 
^  1868 ;  that  a  certain  street  in  said  city,  known  as  Fifth  street, 
was  and  is  much  used  and  traveled  by  the  citizens  and 
others,  so  much  so  that  the  said  duty  of  said  defendant,  as 
to  said  street,  became  at  the  time  hereinafter  mentioned  a 
matter  of  public  and  general  concern."  It  is  further  alleged 
that,  "on  or  about  the  eighth  day  of  July,  1868,  Catharine 
O'Harra,  one  of  plaintiffs,  while  travelings  over  the  sidewalk 
of  said  Fifth  street,  was,  on  account  of  a  defect  therein,  pre- 
cipitated through  said  sidewalk,  whereby  she  was  injured," 
etc. 

Each  and  every  allegation  of  the  complaint  is  denied  in 
the  answer,  except  that  defendant  is  a  municipal  corpora- 
tion, etc. 


8 

M 

,  9 

868 

22 

880 

22 

828 

2»*TOr 

20*800 

3 

525 

88 

570 

626  CA8EB  IN  THE  SUPKEME  COURT. 

O'Harra  v.  The  City  of  PorUand. 

The  trial  resulted  in  a  verdict  for  respondents  in  the  sum 
of  $2,000,  on  which  judgment  was  entered. 

A  number  of  questions  were  raised  and  discussed  in  the 
argument  of  this  case,  but  the  only  one  which  we  deem 
necessary  to  be  decided  by  this  court  at  present  is,  whether 
the  city  of  Portland  is  liable,  under  the  provisions  of  its 
charter,  to  any  one  for  injuries  to  the  person  growing  out  of 
the  defective  condition  of  its  streets. 

Section  347  of  the  code  provides,  that  "an  action  may  be 
maintained  against  a  municipal  corporation  *  *  *  *  for  an 
injury  to  the  rights  of  the  plaintiff,  arising  from  some  act  or 
omission  of  such  corporation."  This  section  of  the  code 
was  adopted  in  1862,  and  the  legislature,  in  adopting  it,  evi- 
dently intended  to  authorize  the  maintenance  of  such  actions 
as  this  against  municipal  corporations.  But  in  1864,  two 
years  afterwards,  and  prior  to  the  happening  of  the  injui; 
complained  of  in  this  action,  the .  legislature  amended  the 
charter  of  the  city  of  Portland,  by  the  adoption  of  section 
127,  which  provides,  that  **the  city  of  Portland  is  not  liatk 
to  any  one  for  any  injury  to  the  person  *  *  *  growing  out 
of  the  condition  of  any  streets."  (Special  laws  of  1864,  p. 
26.) 

This  provision  of  the  charter,  it  will  be  seen,  expressly 
exempts  the  city  from  any  liability  to  persons  for  injuries 
received  on  account  of  streets  being  defective  or  out  of  re- 
pairs. * 

But  it  is  urged,  that  this  provision  of  thje  charter  is  un- 
constitutional, and  therefore  void.  To  sustain  this  propo- 
sition, section  21  of  article  1  of  the  constitution  of  the  state 
is  cited,  which  provides,  among  other  things,  that  "no  law 
impairing  the  obligation  of  contracts  shall  ever  be  passed." 
How  this  amendment  of  the  charter  violates  this  provision 
of  the  constitution,  we  are  unable  to  see ;  for  it  is  not  con- 
tended that  there  is  any  express  contract  on  the  part  of  the 
city  to  be  responsible  for  the  defective  condition  of  its 
streets  and  sidewalks ;  and  it  certainly  cannot  be  claimed 
that  there  is  an  implied  contract  to  that  effect,  when  in  the 
very  act  of  the  legislature  under  which  the  city  is  incor- 
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porated  it  is  expressly  provided,  that  it  shall  not  be  liable 
for  injuries  to  the  person  growing  out  of  the  defective  con- 
dition of  its  streets  and  sidewalks. 

The  court  being  of  the  opinion  that  the  city  is  not  liable 
under  this  provision  of  its  charter  for  such  injuries  as  are 
set  out  in  the  complaint,  it  is  ordered  that  the  judgment  of 
the  circuit  court  be  reversed. 


DALLES  LUMBER  AND  MANUFACTURING  COMPANY 
r.  THE  WASCO  WOOLEN  MANUFACTURING  COM- 
PANY et  at. 

A  CoBPo»4TioN  CoOTTNKD  TO  SPECIFIED  BtrsnnEas.—A  corporation  organized 
for  the  poi'pose  of  **  manafocturing  and  selling  lumber,"  can  not  hold  s 
lien  for  labor  performed  in  the  construction  of  a  btiilding.  Where  such 
a  corporation  sued  to  enforce  a  lien  for  both  lumber  furnished  and  labor 
performed  in  the  constmction  of  a  building,  and  the  complaint  failed  to 
show  how  much  of  the  gross  amount  was  for  lumber  furnished,  the  judg- 
ment was  reversed. 

Mechanics*  Libn.— Buildinq. — The  defendants  occrupied  stiveral  buildings 
as  a  woolen  factory,  on  some  of  which  the  material  was  furnished  and 
the  labor  performed;  the  mechanic's  lien  does  not  extend  to  all  the 
buildings,  but  is  confined  to  the  building  for  which  the  material  was 
fuminhed  or  on  which  the  work  was  don£. 

Idem. — PLKADiNa. — It  should  appear  by  the  complaint  that  notice  of  the  lien 
was  filed  in  pursuance  of  the  statute. 

Appeal  from  Wasco  County. 
The  case  is  stated  in  the  opinion  of  the  court. 

Humaso^i  and  Williams  &  WilliSy  for  the  appellant.  It  is 
not  alleged  that  the  lumber  was  used  in  ^ny  particular 
buildiBg.  .  (25111.  349;  Code  p.  763,  sec.  1.) 

The  complaint  should  specifically  set  forth  the  amount 
furnished  for  the  particular  buildings.  (Houck  on  Liens,  pp. 
162,  164  and  139.) 

The  proceeding  is  in  rem.  (4  Abbot,  205;  2  E.  D.  Smith, 
662;    4  Id.  721.) 
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The  plaintifif's  articles  of  incorporation  do  not  authorize 
the  plaintiff  to  engage  in  building.  (2  Boberts,  278;  3 
Comst.  431;  2  Kent  298.) 

Kdly  &  Reed,  for  the  respondents.  It  appears  that  the 
buildings  were  all  connected  with  the  woolen  factory  to  be 
used  for  a  common  object.  (8  Barr,  437;  4  E.  D.  Smith, 
734;  1  Ogn.  170.) 

If  there  is  error  in  entering  the  decree  the  error  can  be 
corrected  in  this  court. 

Thayeb,  J.  This  is  a  suit  in  equity,  brought  to  foreclose 
a  mechanic's  lien,  in  the  circuit  court  for  Wasco  County. 

The  complaint  alleges  that  plaintiff  is  a  corporation  duly 
incorporated  under  the  laws  of  Oregon,  for  the  object  and 
purpose  of  manufacturing  and  selling  lumber.  And  that 
defendant  is  likewise  a  corporation,  that  between  the  six- 
teenth of  September  and  the  thirteenth  of  October,  1868, 
plaintiff  sold  and  delivered  lumber  to,  and  performed  labor 
for,  defendant,  in  constructing  its  dry  house,  dye  house, 
and  bleach  house,  amounting  to  the  sum  of  $1,368.05. 
That  between  the  twenty-sixth  day  of  June,  and  the  thirtieth 
day  of  October,  1868,  plaintiff  sold  and  delivered  lumber 
and  other  material  to,  and  performed  labor  for,  defendant, 
in  the  construction  of  its  woolen  factory,  dry  house,  dye 
house,  and  bleach  house,  amounting  to  the  sum  of  $619.89, 
for  which  said  several  sums  of  money,  defendant  executed 
his  promissory  notes.  That  on  or  about  the  tenth  day  of 
November,  1868,  said  buildings  were  completed.  That  on 
the  twenty-sixth  day  of  January,  1869,  plaintiff  filed  a  rwiiot 
of  its  intention  to  hold  a  lien  for  said  sums  of  money  due  it, 
for  said  lumber,  materials,  and  labor,  amounting  to  $1,987.94, 
and  that  said  defendants  Snipes,  Curtis  &  Marlin,  have 
incumbrances  on  said  premises,  subsequent  to  plaintiffs 
claim.  The  defendants  filed  a  motion  to  have  plaintiff  make 
its  complaint  more  definite,  as  to  the  amount  of  lumber  and 
materials  furnished  for  each  particular  building,  which 
motion  was  overruled  by  the  court,  to  which  ruling  defend- 
ant excepted. 
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Defendant  Benjamin  E.  Snipes,  filed  a  separate  answer, 
claiming,  among  other  things,  that  he  had  a  lien  upon  the 
premises  in  question,  extending  to  all  the  buildings  and 
machinery,  created  on  or  about  the  month  of  July,  1869, 
amounting  to  the  sum  of  $8,000.  None  of  the  other  defend- 
ants filed  answers.  The  cause  was  heard  before  the  said 
circuit  court,  sitting  as  a  court  of  equity.  And  it  was  ad- 
judged and  decreed  by  said  court,  that  the  plaintiff  recover 
of  the  defendant,  the  Woolen  Manufacturing  Company,  the 
sum  of  $2,246.32  in  United  States  gold  coin,  with  costs,  and 
the  same  be  adjudged  to  be  a  lien  upon  the  entire  premises, 
including  all  the  buildings,  and  the  lots  of  ground  upon  which 
the  said  buildings  were  situated,  including  one  half  acre  of 
ground  described,  and  that  the  said  lien  have  precedence  over 
all  liens  after  the  commencement  of  said  building  (except 
mechanics*  lien)  to  wit. :  since  about  the  thirtieth  day  of  June, 
1867,  and  that  said  premises  be  sold  to  satisfy  the  same. 

The  defendants  have  brought  appeal  from  the  judgment, 
but  it  appears  from  the  record  that  Snipes  is  the  only  de- 
fendant that  filed  an  answer,  and  consequently,  the  only  one 
entitled  to  appeal,  or  be  heard  in  this  court.  No  statement 
or  evidence  has  been  returned,  and  the  only  ground  of 
error  which  this  court  is  authorized  to  examine,  must  be 
shown  from  the  records  in  the  case.  Upon  the  argument, 
the  appellant  has  presented  two  grounds  of  error:  1st,  that 
the  circuit  court  erred  in  overruling  the  motion  to  make  the 
complaint  more  definite;  and  2d,  that  the  complaint  does 
not  state  facts  sujfficient  to  authorize  the  relief  granted 
herein,  as  against  the  defendant  Snipes.  The  record  dis- 
closes sufficient,  we  think,  to  permit  an  examination  of  both 
of  these  questions.  It  is  claimed  by  the  appellants  that  the 
plaintiff  being  a  corporation,  formed  for  the  purpose  of 
manufacturing  and  selling  lumber,  if  authorized  to  take  the 
benefit  of  the  lien  law  for  lumber  furnished,  cannot  take  the 
benefit  of  such  law  to  secure  a  debt  created  for  work  and 
labor  done  in  the  construction  of  a  building,  or  for  other 
materials  furnished,  the  same  not  being  within  the  objects 
of  its  incorporation. 
35 
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The  only  allegation  in  the  complaint  on  this  point  is  as 
follows:  ''That  the  plaintiff  is  a  corporation  duly  incorpor- 
ated under  the  laws  of  Oregon,  for  tlie  object  and  purpose 
of  manufacturing  and  selling  lumber." 

The  public  have  an  interest  in  the  creation  of  corpora- 
tions. 

The  object  of  every  grant  of  corporate  powers  is  to  obtain 
a  public  benefit.  The  powers  granted  are  the  consideration 
which  the  public  gives  for  the  benefit  received  or  expected. 
Every  application  of,  or  dealing  with  the  capital,  or  any 
funds  of  the  corporation,  in  any  manner  not  distinctly  au- 
thorized by  its  charter,  is  illegal  and  void.  Corporations 
are  created  for  public  reasons  alone,  and  the  legislature  is 
presumed  in  every  instance  to  have  carefully  considered  the 
public  interest,  and  to  have  granted  just  so  much  power  and 
so  many  peculiar  privileges  as  those  interests  are  supposed 
to  require.  It  will  not  be  contended  that  although  the  pub- 
lic have  an  interest  in  the  creation  of  corporations,  it  has 
none  in  the  precise  extent  of  the  powers  conferred,  and  that 
no  public  policy  is  concerned  in  their  being  strictly  confined 
to  the  exercise  of  such  chartered  powers.  To  speak  of  the 
powers  of  a  corporation  we  are  understood  to  refer  to  the 
privileges  and  franchises  which  are  created  in  the  charter, 
and  which  control  and  circumscribe  the  legal  acts  qI  the 
corporate  body.  Whenever  it  goes  beyond  the  privileges 
and  franchises  therein  mentioned,  its  acts  become  illegal 
and  void.  In  the  case  at  bar,  so  far  as  we  can  see  from  the 
complaint,  the  plaintiff  only  had  the  right  to  manufacture 
and  sell  lumber. 

What  portion  of  the  judgment  rendered  against  defendant 
was  for  work  and  labor  done  and  performed,  or  for  other 
materials  furnished  by  plaintiff,  is  unknown  to  the  court 

The  blending  of  them  together  and  taking  a  promissoiy       < 
note  for  the  whole  amount,  does  not  necessarily,  or  by  any       I 
means,  vitiate  plaintiff's  lien,  for  the  legal  part  thereof.   But 
as  the  case  now  stands,  and  as  it  is  presented  by  the  pro- 
i^eedings  before  the  court,  this  objection  by  appellant  ap- 
pears to  be  well  taken.     It  is  claimed  by  appellant  that 
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plamtifiTs  complaint  is  defectiye  in  not  stating  the  amount 
of  lumber  furnished  for  each  particular  building. 

That  the  buildings  being  separate  and  apart,  the  lien 
properly  is  on  each  building  for  the  particular  amount  of 
lumber  furnished  for  t|ie  same.  For  instance,  suppose  the 
main  factory  building  had  been  completed  before  the  dry 
house,  dye  house,  or  bleach  house  had  been  commenced- 
and  the  defendant  should  purchase  lumber  for  the  purpose 
of  constructing  the  three  last  mentioned  buildings,  and 
after  commencing  them,  the  defendant  should  mortgage  the 
main  factory  building,  would  it  be  right  to  allow  the  plaint- 
iff's lien  to  extend  to  the  main  factory  building  and  destroy 
the  lien  created  by  the  mortgage,  when  no  part  of  the  lum- 
ber was  used  on  that  building? 

This  would  be  contrary  to  the  spirit  and  meaning  of  the. 
lien  law.  It  was  only  intended  to  be  a  lien  on  the  particur 
lar  building  constructed  by  means  of  the  labor  or  materials 
furnished  for  that  purpose. 

Section  1,  page  763,  of  the  statute  provides,  ''that  any 
person  who  shall  hereafter,  by  virtue  of  any  contract  with 
the  owner  of  any  building,  or  with  the  agent  of  such 
owner,  perform  any  labor  upon,  or  furnish  any  materials^ 
engine  or  machinery  for  the  construction  or  repairing  such 
building,  shall,  upon  filing  the  notice  prescribed  in  the 
next  section,  have  a  lien  upon  such  building." 

The  above  section  confines  the  lien  to  the  building  con- 
structed or  repaired.  This  question  evidently  refers  to  the 
particular  building  upon  which  the  labor  was  performed,  or 
for  the  construction  or  repair  of  which  the  materials  were 
furnished,  and  to  no  other.  It  further  appears  by  that  sec-, 
tion,  that  the  labor  must  be  done  and  performed,  or  the 
materials  furnished  under  and  by  virtue  of  a  contract  with 
the  owner  of  the  building  ' '  or  with  his  agent. ''  This  contract 
may  be  either  verbal  or  written,  express  or  implied. 

It  is  claimed  by  the  respondent,  that  the  dry  house,  dye 
house  and  bleach  house  were  as  necessary  to  the  factory  as 
a  mill-dam  is  to  a  mill,  and  he  refers  to  1  Oregon  B.  170. 

The  defendants  B.  E.  Snipes,  in  his  answer,  alleges,  that 
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his  lien  is  on  the  main  factory  building  and  machinery 
therein,  as  well  as  the  other  property  and  buildings. 
Plaintiff's  complaint  shows  that  a  large  portion  of  its  de- 
mand was  for  labor,  lumber  and  other  materials  furnished 
for  constructing  the  other  buildingp,  aside  from  the  main 
factory  building.  Whether  those  out-buildings  are  as  neces- 
sary to  carry  on  the  business  of  a  factory,  as  a  mill-dam  is 
to  a  mill,  the  court  is  not  advised.  There  is  one  thing  cer- 
tain, which  appears  from  the  pleadings  in  this  case,  that 
these  out-buildings  are  separate  and  distinct  from  the  main 
factory  building. 

The  first  section  of  the  mechanic's  lien  law,  already  refer- 
red to,  only  gives  the  party  a  lien  on  »uch  building  as  he 
performs  labor  on,  or  furnishes  material  for  the  purpose  of 
constructing,  and  no  other;  there  is  nothing  in  the  lien  law 
in  this  state  which  raises  the  question  of  necessity.  We 
therefore  conclude  that  this  objection  is  also  well  taken. 

The  appellant  raises  a  question  also,  as  to  the  sufficiency 
of  the  complaint,  in  reference  to  the  allegation  of  the  filing 
of  the  notice.  The  complaint  alleges,  that  on  the  twenty- 
sixth  day  of  January,  1869,  plaintiff  filed  a  notice  of  its 
intention  to  hold  a  lien,  etc. 

Section  second,  page  764,  of  the  code,  provides,  that  "any 
person  wishing  to  avail  himself  of  the  provisions  of  this 
title,  whether  the  claim  be  due  or  not,  shall  file  in  the 
county  clerk's  office  of  the  county  in  which  such  building  is 
situated,  etc."  It  does  not  appear  where  the  plaintiff  in 
this  case  filed  his  notice.  The  section  above  referred  to  re- 
quires it  to  be  filed  in  the  county  clerk's  office  of  the  county 
where  the  building  is  situated.  This  not  having  been 
alleged  the  complaint  is  defective  for  that  reason.  The  rule 
of  construction  applied  to  the  statute  creating  this  hen,  is 
that  it  is  an  extraordinary  remedy,  created  by  statute  in 
derogation  of  the  common  law,  and  ought  to  be  strictly  con- 
strued.    See  Parker  v.  Anthony^  5  Grays,  289. 

For  these  reasons  the  judgment  of  the  circuit  court  must 
be  reversed  with  costs. 
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This  decision  being  made  upon  the  insufficiency  of  the 
complaint,  and  respondent's  counsel  having  made  applica- 
tion to  amend  the  same,  the  suit  is  remanded  to  the  circuit 
court  and  the  plaintiffs  have  leave  to  amend  accordingly. 


STATE  OF   OREGON  ex  rel.  J.  J.  WHITNEY,  Appellaut, 

V.  S.    A.    JOHNS,    BSSPONDENT, 

Appeal  from  Linn  County. 

Appohttment  to  Office. — ^The  appointee  of  the  Govemor  appointed  to  fill  a 
vacancy  in  office  occasioned  by  death  or  resignation,  only  holds  said 
office  until  thedhst  general  election  after  the  vacancy  occurs. 

SiTPPLTiNa  Idem. — At  that  time  the  people  may  supply  the  office  by  election. 

Tbbii.— The  term  of  an  office  attaches  to  the  person  of  the  individual  elected 
to  fiU  the  same. 

Idem. — ^Whenever  a  county  judge  is  elected  his  term  of  office  continues  for 
four  years,  unless  terminated  by  death  or  resignation. 

The  facts  are  sujBGiciently  set  forth  in  the  opinion  of  the 
court.  ^ 

N.   L.  BuUefty  District  Attorney,  Williams  &  WtUis  and 
Bellinger  dt  Burmester,  for  the  appellant. 

B.  S,  Strahan  and  N.  H.  Cranor^  for  respondent. 

McAbthtjb,  J.  In  June  1866  Burr  Morris  having 
received  a  majority  of  all  the  votes  cast^  was  duly  elected 
coimty  judge  of  the  county  of  Linn  in  this  state.  He  was 
qualified,  and  in  July  1866  entered  into  said  office  and  began 
to  exercise  the  functions  thereof.  In  September,  1866, 
Morris  died  and  the  Governor  of  the  state  of  Oregon 
appointed  E.  B.  Geary  to  fill  the  vacancy  occasioned  by  the 
decease  of  the  said  Morris.  In  June,  1868,  S.  A.  Johns, 
respondent  herein,  was  elected  county  judge  of  said  county 
and  being  duly  qualified  entered  upon  the  discharge  of  the 
duties  of  said  office  in  July  of  said  year.  On  June  6, 1870, 
J.  J.  Whitney  the  relator  and  appellant  having  received  a 
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majority  of  all  votes  cast  for  the  competitors  or  candidates 
for  the  said  office,  and  having  received  a  certificate  of  elec- 
tion from  the  clerk  of  said  county,  filed  in  the  office  of  said 
clerk  the  oath  of  office  required  by  law.  On  or  about  July 
4, 1870,  Whitney  demanded  of  Johns  the  possession  of  said 
office  together  with  the  books  and  papers  thereunto  belong- 
ing. To  this  demand  Johns  refused  to  yield.  Whitney 
thereupon  brought  an  action  in  the  circuit  court  of  the  state 
of  Oregon  for  the  county  of  Linn,  as  provided  by  law,  alleg- 
ing Johns  to  be  a  usurper  and  intruder,  and  invoking  the 
assistance  of  the  law  in  order  to  oust  Johns  from  said 
office,  at  the  same  time  praying  that  the  title,  franchises, 
etc.,  of  said  office  be  adjudged  to  be  in  and  belong  to  him. 
The  court  below,  after  due  consideration,  s^de  and  entered 
a  judgment  in  favor  of  Johns.  From  thai  judgment  Whit- 
ney appeals  te  this  court  alleging  error. 

The  first  question  that  arises  for  our  consideration  is  as 
to  the  legality  of  the  election  of  Johns  in  1868.  Section  14 
of  article  2  of  the  constitution  of  this  state,  declares,  that 
'<  general  elections  shall  be  held  on  the  first  Monday  in 
JoiiB,  biennially."  A  general  election  is  one  at  which  the 
people  may  fill  by  election  every  elective  office  in  the  state 
iiot  otherwise  distinctly  provided  for  by  the  constitution  or 
the  laws.  Those  offices  are  enumerated  and  set  forth  in 
section  3,  p.  697,  general  laws.  Section  11,  article  7,  of 
the  constitution,  fixes  the  time  when  such  election  shall  bt 
held.  Section  16,  article  6,  of  said  instrument  provides,  that 
"when,  during  a  recess  of  the  legislative  assembly,  a 
vacancy  shall  happen  in  any  office  the  appointment  of  which 
is  vested  in  the  legislative  assembly;  or  when  at  any  time  a 
vacancy  shall  have  occurred  in  any  other  state  office,  or  in 
the  office  of  judge  of  any  court,  the  governor  shall  fill  such 
vacancy  by  appointment  which  shall  expire  when  a  successor 
shall  have  been  elected  and  qualified."  After  the  decease  of 
Morris,  the  then  governor,  acting  within  the  scope  of  his 
constitutional  authority,  appointed  Geary  to  fill  the  vacancy. 
It  is  contended  that  by  virtue  of  this  appointment,  G^aiy 
had  a  right  to  continue  in  said  office  imtil  July,  1870,  the 
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term  of  the  office  of  county  judge  being  four  years,  and  he 
being  appointed  to  fill  the  unexpired  term  of  Morris.  It 
must,  in  this  connection,  be  borne  in  mind,  that  a  general 
election  occured  in  June  1868,  the  same  being  the  one  at 
which  Johns  was  elected.  As  has  before  been  stated,  the 
governor's  act  in  appointing  Geary  was  lawful  and  proper, 
but  we  are  of  opinion,  that  he  has  no  power  or  authority  to 
fill  any  vacancy  by  appointment,  which  appointment  shall 
extend  beyond  the  general  election  next  following.  The 
power  reposed  in  the  executive  by  section  16  of  article  5  of 
the  constitution  is  not  absolute,  but  limited  and  qualified, 
and  was  only  reposed  in  him  for  the  purpose  of  fiUing 
vacancies  in  office,  until  such  times  as  the  people,  the 
repository  of  all  power,  could  act  thereon  and  fill  them, 
as  at  the  recurrence  of  a  general  election.  The  persons  so 
appointed  merely  hold  office  temporarily,  so  that  public 
business  may  not  be  retarded  or  disturbed  by  the  death  or 
resignation  of  the  elected  incumbent.  As  to  the  appoint- 
ing power  of  the  governor;  it  appears  from  the  constitu- 
tion and  from  our  system  of  government,  that  it  was  the 
manifest  intention  of  the  framers  and  founders  thereof,  to 
restrict  the  same  within  the  narrowest  limits.  Indeed  the 
weight  of  authority  very  decidedly  supports  this  theory, 
(Vide  People  Y.  Langdan,  8  0al.  15;  People  y.  Mizner,  8  Cal. 
524r-6;  People  v.  Whitman,  10  Cal.  46;  People  v.  Filtoii,  37 
Cal.  621.)  To  hold  that  the  power  of  the  governor  is  so  great, 
that  he  can  prevent  thp  people  from  selecting  their  officers 
at  any  time,  when  in  so  doing  the  fundamental  law  is  not  in- 
fringed, would  be  contrary  to  the  spirit  of  our  form  o^f  govern- 
ment. The  court  below  (Boise  J.),  in  passing  upon  this 
branch  of  the  case  argued  as  follows:  "Section  11,  article  7, 
(of  the  constitution,)  provides  for  the  appointment  of  coun- 
ty judges  by  election.  Section  14,  article  2,  fixes  the  time 
when  such  election  shall  be  held.  And  when  any  officer  is 
elected  for  a  term  of  years,  which  term  extends  beyond  two 
ySars  (the  period  between  the  general  elections), and  the  office 
to  which  he  is  elected  becomes  vacant,  the  power  to  fill  such 
.vacancy  devolves  on  the  original  appointing   power,  (the 
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people,)  unless  they  have  delegated  that  power  to  some 
other  authority^  In  this  case  it  is  claimed  that  the  goyemor 
has  that  power  delegated  to  him,  by  section  16,  article  5, 
which  provides:  "The  governor  shall  fill  such  vacancy  by 
appointment,  whicli  shall  expire  when  a  successor  shall  have 
been  elected  and  qualified."  Why  are  the  words  used 
"  shall  expire  when  a  successor  shall  have  been  elected  and 
qualified?"  The  term  of  the  appointee  of  the  governor 
must,  on  the  theory  of  the  plaintiff,  expire  at  the  end  of  the 
term  of  four  years  from  the  time  the  deceased  incambeat 
was  elected,  and  they  were  not  used  to  prevent  an  inter- 
regnum after  the  expiration  of  such  term,  for  that  is  fuly 
provided  for  in  section  1,  article  15.  These  words  have  lo 
signification  in  this  place  in  the  constitution,  unless  they  are 
intended  to  limit  the  term  of  the  appointee  of  the  governor, 
to  such  a  time  as  the  vacancy  in  the  office  can  be  filled  ly 
election.  The  people  of  Oregon  by  their  constitution  male 
their  judiciary  elective,  and  only  gave  the  executive  powtr 
to  fill  temporary  vacancies,  which  should  occur  betweei 
elections.  If  the  people  had  intended  to  part  with  this 
power  of  appointing  county  judges,  they  would  have  ex- 
pressed it.  It  cannot  be  inferred.  No  inference  or  intend- 
ment is  ever  presumed  against  the  sovereign.  Such  is  the 
universal  rule  for  the  construction  of  statutes,  for  they 
emanate  from  the  sovereign  power  which,  in  this  state,  is 
the  people.  They  appoint  the  executive,  and  he  only  acts 
by  delegated  authority,  and  this  authoriiy  cannot  be  pre- 
sumed beyond  the  express  words  of  the  grant.  Andl!  think 
the.  power  in  this  case  only  extends  to  the  filling  a  vacancy 
until  the  next  general  election,  when  the  people  can  regular- 
ly exercise  their  authority  in  electing  officers.  I  think  it  is 
not  reasonable  to  presume  that,  where  the  people  have  re- 
served to  themselves  the  appointment  of  an  officer,  they 
would  confer  on  the  executive  the  filling  of  a  vacancy  in 
the  office,  which  would  extend  the  time  of  the  appointee  be- 
yond a  general  election,  and  deprive  the  whole  people  of  «a 
county  from  electing  their  own  local  officer,  when  they  could 
fill  it  as  conveniently  as  they  appointed  the  original  incum- 
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bent.  If  it  were  not  for  section  16,  of  article  5,  of  the  con- 
stitution, I  think,  there  would  be  no  pretense  but  what  in 
case  of  a  vacancy  in  the  office  of  the  county  judge,  it  could 
be  filled  at  the  next  general  election,  because  it  is  a  political 
axiom,  that  when  an  office  becomes  vacant  the  power  that 
made  the  office  can  fill  it  again.  If  the  people  have  sur- 
rendered that  power,  it  should  be  by  express  and  unequi- 
vocal words.  The  words  are:  "  The  governor  may  fill  the 
vacancy  until  a  successor  is  elected."  Vacancy  in  an  office 
means  the  want  of  an  incumbent  at  the  time.  It  has  no 
reference  to  duration  of  time,  and  the  appointment  of  a  person 
to  fill  a  vacancy  pro  tempore,  does  not  invest  him  with  a  full 
term,  unless  the  law  so  expressly  provides.  Vacancy  in 
an  office  is  one  thing,  and  term  is  another.  An  office  may 
be  vacant  and  filled  many  times  during' a  term  of  four  years. 

I  am,  therefore,  of  the  opinion  that  the  appointment  of 
Greary  continued  only  until  the  next  general  election  after 
bis  appointment,  and  until  his  successoi^  was  elected  and 
qualified.  In  the  arguments  and  conclusions  reached  by 
the  court  below  upon  this  branch  of  the  case  as  set  forth 
above,  we  fully  concur.  It  follows,  therefore,  that  the 
election  of  Johns  in  June,  1868,  was  legaL 

This  conclusion  being  reached,  the  next  question  which 
is  presented  is :  Eor  what  length  of  time  was  he  chosen  ? 
The  state  constitution,  section  11,  article  7,  provides,  that 
"There  shall  be  elected  in  each  county,  for  the  term  of  four 
years,  a  county  judge  who  shall  hold  the  county  court  at 
times  to  be  regulated  by  law."  We  have  already  seen  that 
in  case  of  a  vacancy  in  the  office  of  county  judge,  caused 
either  by  the  death  or  the  resignation  of  the  incumbent,  the 
office  may  be  filled  by  election  at  the  first  general  election 
following  the  death  of  the  resignation,  and  that  the  term  of 
the  appointed  incumbent,  the  locum  tenens,  then  expires.  It 
is  also  clear  that  in  newly  organized  counties  the  office  of 
coimty  judge,  as  well  as  each  and  every  other  county  office, 
is  filled  by  election  at  the  first  general  election  occurring 
after  the  act  of  the  legislature  erecting  and  organizing  a  new 
county.    The  appointees  in  no  instance  holding  over.    It 
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is  also  manifest  that  the  coimtj  judge  can  not  be  regolarly 
and  quadrienniallj  elected  in  each  county  throughout  the 
state.  In  some  counties  they  are  elected  at  one  general 
election,  and  in  others  at  the  next  general  election.  If  there 
was  such  a  thing  as  a  regular  term  of  office  disconnected 
from  the  person  of  the  incumbent,  the  elections  for  county 
judges  would  be  regular  throughout  the  state,  and  occur 
every  fourth  year  from  the  adoption  of  the  constitution. 
We  are  of  opinion  that  under  section  11  of  article  7,  just 
cited,  the  term  attaches  to  the  person.  It  is  in  the  nature 
of  a  personal  franchise  which  may  be  terminated  by  the 
act  of  the  party  himself.  He  may  exercise  it  fcTr  four  years. 
He  may  resign  it.  Then  he  yields  it  up  to  the  power  which 
conferred  it  upon  him,  and  the  people,  if  they  elect  a  suc- 
cessor, confer  a  like  franchise  upon  that  successor,  and 
there  is  no  constitutional  or  statutory  prohibition  to  that 
successor  holding  the  office  for  four  years,  and  though  such 
election  should  occur  before  the  expiration  of  four  years 
from  the  last  proceeding  election,  they  confer  the  office  for 
the  full  constitutional  term.  Hence  we  conclude  that  by 
yirtue  of  the  election  in  June,  1868,  Johns  became  entitled 
to  hold  the  office  of  couniy  judge  oi  Linn  County,  and 
enjoy  all  the  franchises  of  that  office  for  four  years  from 
the  time  of  said  election.  The  cases  of  Coutant  t.  TJie 
People,  11  Wend.  512;  The  People  ex  rel.  Gallup  v.  Green,  2 
Wend.  267;  The  People  ex  rd,  Ayleit  v.  Langdon,  8  Cal.  1; 
The  People  ex  rd.  IngersoU  v.  Garey,  6  Cowen,  642;  Ihe  People 
ex  rel,  Davies  v.  Cowles,  13  N.T.  350;  Tlie  People  y.  Keder,  17 
N.  T.  370;  Benton  y.  Watson,  4  Texas,  400;  Soman  y.  Moody, 
DuUam's  (Texas)  E.  512;  TexasDigest, 386;  ThePeople exrd. 
Brodie  v.  JVeUer,  11  Cal.  77,  though  not  directly  in  point,  are 
analagous  in  principle  and  fully  support  this  conclusion. 
Counsel  for  the  appellant  have  cited  some  very  respectable 
authorities  in  support  of  a  contrary  theory  to  which,  under 
some  circumstances,  we  would  defer,  but  in  this  case  we 
cannot,  for  we  are  fully  satisfied  that  the  conclusion  reached 
is  in  perfect  accord  with  the  spirit  of  our  constitution  and 
laws.    The  decision  of  the  court  below  is  therefore  affijrmed. 
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JOHN  MURRAY  et  al,  Appellants,  v.  SAMUEL  H.  OLIVER  21  » 

et  aL  RBSPONDEirrs.  *^ 

%  — 

Appeal  from  BerUon  County. 

Ue#Bious  CoNTBAcr. — ^An  agreement  tinder  the  statnte  of  1854  to  componnd 
interest  oftener  than  once  a  year,  cannot  be  enforced;  but  fields  that  it 
does  not  vitiate  the  contract  ab  to  the  principal  sum  secured  and  simple 
interest. 

The  facts  are  stated  in  the  opinion. 
Thayer  &  Burnett^  for  the  appellants. 

If  the  language,  is  ambiguous  the  plaintiff  is  entitled  to 
that  construction  of  the  contract  that  will  give  it  legal  effect. 
(3  Cowen,  290;  2  Parsons  on  Con.  pp.  12  and  500;  Ed- 
wards on  Bills,  360;  3  Story,  122;  25  Maine,  401.) 

The  statute  of  1854  fixes  no  penalty  for  contracting  for 
excessive  interest.  The  contract  is  not  void.  (12  How.  79; 
13  Maryland,  203;  9  Peters,  399.) 

An  agreement  to  pay  compound  interest  is  not  usurious.  , 

(3  Ohio,  17;  4 Id.  373;  22  Barb.  124;  29  N.  T.  337;  8  Mass. 
256.) 

Note  in  hand  of  innocent  purchaser  is  good  unless  the 
statute  declares  it  void.  (6  Wend.  615;  2  Hill,  499;  Chitty 
on  Bills,  104.) 

Severable  contract.     (10  Pet.  860;  1  Wallace,  222.) 

This  being  a  suit  in  equity  on  a  covenant  to  pay,  the  lim- 
ita,tion  of  six  years  does  not  apply.  (32  Miss.  224;  I  Cal. 
497.) 

Ghenoweth,  Stout  &  Kelsay,  for  the  respondent. 

I.  The  law  in  force  when  the  note  sued  on  was  made,  pro- 
hibited the  making  of  any  contract  whereby  the  interest 
should  be  compounded  oftener  than  once  a  year.  (Laws  of 
Oregon,  1856,  p.  532,  sees.  3-4.) 

II.  The  compound  interest  demanded  in  this  suit  is 
usuriouSi  being  prohibited  by  statute.    (3  Parsons  on  Cont. 
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p.  107;  6  Johns.  Ch.  R.  pp.  314-315;  2  Gushing  R.  p.  92; 
1  Wend.  R.  522;  23  Pick.  168;  1  Bovier  Ins.  300,  450-4;  3 
Parsons  on  Cont.  108,  note;  5  Abbott's  Digest,  p.  312,  sec. 
180.) 

m.  The  contract  sued  on  is  entire  and  not  diyisable, 
and  being  illegal,  is  yoid.  (See  1  Pars,  on  Cont.  456:  2 
Peters,  p.  541;  1  Wharton's  Law  Dictionary,  179;  2  Pars, 
on  Cont.  pp.  520-1-2, 

rV.  This  contract  not  being  apportionable  compound 
interest  cannot  be  collected.  (As  to  Statute  of  Limitation — 
18  Cal.  482;  9  Texas,  588.) 

Boise,  J.  This  is  a  suit  to  foreclose  a  mortgage  executed 
by  the  respondent,  Oliver,  July  26th,  1861,  to  one  ta  Bris- 
tol, and  by  him  assigned,  for  yalue,  to  the  appellants,  July 
15th,  1862. 

The  complaint  sets  forth  the  note  and  mortgage  upon 
which  this  suit  is  based,  and  the  respondent  Oliver  demurs, 
and  assigns  as  ground  of  demurrer,  that  the  said  note  is 
usurious  and  void.  The  court  below  sustained  the  demur- 
rer, and  gave  a  decree  for  the  defendants  for  costs. 

The  note  which  is  claimed  to  be  usurious  is  as  follows: 

**  1200.00. 

"  Benton  County,  Oregon,  July  26th,  1861. 
*'  One  year  after  date,  for  value  received,  I  promise  to  pay 
Ira  Bristol,  or  order,  two  hundred  dollars,  with  interest  at  the 
rate  of  thirty  per  cent,  per  annum  until  paid,  and  interest 
to  be  paid  semi-annually,  and  if  not  paid  when  due,  the 
interest  to  be  compoimded  at  the  same  rate. 

"L.  H.  Oliver." 

We  think  this  contract  divisible.  There  is  an  agreement 
to  pay  the  principal  and  interest  at  the  end  of  one  year  from 
date ;  then  it  is  stipulated  that  the  interest  shall  be  paid 
semi-annually,  and  if  not  paid  when  due,  the  unpaid  interest 
to  bear  interest  at  the  same  rate. 

The  statute  of  1854,  which  was  in  force  at  the  time  this 
note  was  made,  provided,  that  the  parties  to  any  note  might 
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stipulate,  that  if  the  interest  was  not  pnnctuallj  paid,  snch 
interest  should  draw  interest  and  become  a  part  of  the  prin- 
cipal, but  it  provided  that  the  interest  should  not  be  com- 
pounded oftener  than  once  a  year;  but  that  statute  did  not 
provide  any  penalty  or  forfeiture,  in  case  interest  should  be 
compounded  oftener.  It  would  therefore  result  in  render- 
ing void  the  contract  to  pay  interest  semi-annually,  and 
would  not  vitiate  the  contract  to  pay  the  principal  sum  with 
interest  at  thirty  per  cent.  It  has  been  held  in  England 
and  in  New  York,  that  an  agreement  to  pay  interest  upon 
interest  which  is  to  acme  subsequently,  cannot  be  legally 
enforced;  although  it  does  not  render  the  agreement  void, 
so  as  to  prevent  the  recovery  of  the  principal.  Edwards 
on  Bills  and  Notes,  page  358;  5  Paige  Gh.  B.  98;  1  Barb. 
632.)  It  would  seem,  then,  that  if  in  cases  where  the  law 
does  not  allow  the  reservation  of  compound  interest,  in  the 
original  contract,  that  such  reservation  in  the  contract  does 
not  render  the  contract  void,  so  as  to  prevent  the  recovery 
of  the  principal  and  simple  interest;  the  contract,  in  this 
case,  reserving  interest  to  be  compounded  semi-annually. 
Where  the  statute  provides  that  it  shall  be  compounded  but 
once  a  year,  does  not  render  void  the  note,  so  as  to  prevent 
the  recovery  of  the  principal  and  simple  interest.  It  seems 
to  me  that  the  cases  are  parallel. 

In  many  of  the  states,  the  rule  in  the  English  law  has 
been  relaxed,  and  compound  interest  can  be  reserved  on 
the  original  contract.  (Pierce  v.  Bowe^  1  N.  Hamp.  179 ; 
Kennon  v.  Dickens,  Com.  and  Nor.  Kep.  357 ;  Greenlea/  v. 
Kellogg,  2  Mass.  Bep.  568.) 

It  has  been  held  in  Ohio,  that  where  there  was  an  agree- 
ment to  pay  annual  interest  upon  the  original  sum  due,  and 
afterwards  the  parties  computed  the  interest  upon  the  an- 
nual interest  from  the  time  such  interest  became  due,  and 
included  the  same  amount  in  a  new  security,  such  interest 
was  not  usurious. 

In  the  case  of  Motvry  v.  BisJiop  et  al.  (5  Paige  Ch.  Eep.), 
the  chancellor  says:  "In  this  state"  (New  York)  "it  ap- 
pears to  be  settled,  that  an  agreement  to  pay  interest  upon 
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interest  which  may  accrue  after  the  making  of  such  agree- 
ment, cannot  be  legally  enforced^  although  it  does  not  ren- 
der the  agreement  usurious." 

And  I  think  the  rule  in  this  state,  under  the  statute  of 
1854,  should  be,  that  an  agreement  to  compound  interest 
oftener  than  once  a  year,  cannot  be  enforced,  but  does  not 
render  the  agreement  void  as  to  the  principal  sum  secured, 
and  simple  interest  is  stipulated  by  the  parties. 

Judgment  reversed. 


8    542 

|g  Ig  HENRY  HILL,  Appellant,  v.  JAMES  AND  JOHN  MELLON, 

Bespondents. 

Appeal  from  P^  County. 

YASiijYOK. — Variance  to  be  material,  mast  have  misled  the  adverse  party 

to  bis  prejudice. 
Idem. — When  misled,  proof  thereof  must  be  mode  to  the  court  below  in 

order  for  a  party  to  avail  Jiimself  of  the  provisions  of  section  94  of  the 

Code. 

This  action  was  originally  brought  in  justices'  court, 
Multnomah  precinct,  in  Polk  County,  by  Hill,  to  recoTer 
$160,  the  value  of  a  horse  from  the  Mellons.  The  defendant 
James  answered,  admitting  an  indebtedness,  but  claimed 
an  indebtedness  from  plaintiff  on  open  mutual  account  of 
$214.80,  over  and  above  the  $150,  claimed  by  plaintiff.  The 
cause  was  only  tried  upon  the  issues  presented,  and  judg- 
^  ment  rendered  for  defendants. 

Plaintiff  appealed  to  the  circuit  court,  when  referee  was 
appointed  to  take  the  testimony  and  report  the  law  and  the 
facts.  Eeport  submitted  at  the  April  term,  1870,  with 
judgment  for  defendant,  in  the  sum  of  $31.33.  Objections 
were  filed,  and  after  argument,  the  court  below  modified 
*  the  judgment  of  the  referee,  and  reduced  the  same  to  $11.23. 

Plaintiff  c^ppeals  to  this  court. 

P.  C.  Sullivan^  for  appellants.    No  appearance  for  re* 
spondents. 
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McAbthub,  J.  It  is  insisted  by  appellant's  counsel,  that 
there  was  a  total  failure  of  proof  in  this  cause  in  the  court 
below,  or,  at  least,  that  there  was  a  fatal  variance  between 
the  allegations  in  the  answer,  and  the  proofs  submitted. 
The  facts  are  here  in  the  shape  of  a  statement  annexed  to 
the  record  of  the  judgment.  Section  96  of  the  Code,  sets 
forth  what  is  deemed  to  be  a  failure  of  proof,  and  the  evi- 
dent meaning  of  the  section  is,  that,  if  the  proof  falls  within 
the  scope  and  meaning  of  the  allegations,  variance  in  some 
particulars  only  is  not  to  be  regarded  as  fatal. 

It  requires  no  very  critical  or  careful  examination  of  the 
record  and  the  statement  to  ascertain  that  the  charge  of 
total  failure  of  proof  cannot  be  maintained.  There  may, 
however,  have  been  a  variance  between  the  allegations  and 
the  proofs,  though  whether  that  variance  can  be  considered 
fatal,  or  even  material^  is  questionable.  The  first  clause  of 
section  94  of  the  Code,  provides,  that  **  no  variance  between 
the  allegations  in  a  pleading,  and  the  proof  shall  be  deemed 
material,  unless  it  have  actually  misled  the  adverse  party  to 
his  prejudice  in  maintaining  his  action  or  defense  upon  the 
merits. "  And  the  same  section  further  provides  that  *  *  when- 
ever it  shall  be  alleged  that  the  party  has  been  so  misled, 
that  fact  shall  be  proved  to  the  satisfaction  of  the  court, 
and  in  what  respect  he  has  been  misled,  and  thereupon, 
the  court  may  order  the  pleadings  to  be  amended  upon  such 
terms  as  shall  be  just."  A  parity  failing  to  take  advantage 
of  the  law  in  these  particulars  at  the  proper  time  and  in  the 
proper  place  in  the  court  below,  is  himself  at  fault.  The 
appellant  made  no  application  to  the  ccrurt  below  to  enforce 
the  statutory  provisions  existing  in  his  favor,  and  it  would 
certainly  be  a  very  novel  position  to  assume  it  to  be  the  duty 
of  the  court  to  apply  these  provisions,  unless  moved  so  to 
do  by  the  party  to  whose  advantage  they  would  inure.  Had 
an  application  been  made  and  improperly  refused,  it  would 
have  been  error;  such,  however,  was  not  the  case.  We  are 
clearly  of  the  opinion  that  over  this  matter  as  presented  in 
this  case,  this  court  cannot  exercise  supervisory  control. 
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HENRY    BECKLEY,    Appellant-,    v:    M.    M.    LEARN, 

Respondent. 

Febbt  License. — Under  the  statute  in  relation  to  feny  license,  no  peiaon 
other  than  the  owner  of  the  land  can  secure  a  license,  unless  the  owner 
of  the  land  neglects  to  apply;  and  then  only  upon  proof  of  service  of 
notice.  The  same  rule  govems  a  case  whpre  the  application  is  for  the 
renewal  of  a  license. 

The  facts  are  stated  in  the  opinion. 
J.  F.  Watson,  for  appellant. 
Wm.  B.  WUlis,  for  respondent. 

Thayeb,  J.  This  is  an  appeal  from  the  judgment  of  the 
circuit  court  for  Douglas  County,  affirming  the  decision  of 
the  county  court  upon  writ  of  review. 

The  appellant  applied  to  the  county  court  of  Douglas 
County,  at  the  February  term,  1869,  for  a  ferry  license  over 
the  Umpqua  river,  at  a  point  where  the  road  leading  from 
Oakland  to  Scottsburg  crosses  the  same  known  as  Trenton 
Ferry. 

The  respondent  applied  at  the  same  term  of  court  for  the 
renewal  of  a  license  formerly  granted  to  him  by  the  said 
county  court,  and  which  at  the  time  of  said  application  was 
about  to  jexpire. 

The  appellant  stated  in  his  petition  for  the  license  that 
he  was  the  owner  in  fee  simple  of  the  land  on  both  sides  of 
the  river  at  the  place  where  the  ferry  was  established;  which 
fact  was  conceded,  and  also  that  both  parties  were  qualified 
to  receive  the  license. 

The  county  court  considered  the  two  applications  together, 
and  awarded  the  license  to  the  respondents,  and  the  circuit 
court  affirmed  its  action  thereon. 

The  appellant  claims  that  as  he  is  the  owner  of  the  land 
before  mentioned,  he  is  entitled,  as  a  matter  of  law,  to  be 
preferred  in  his  application  for  the  license;  while  the  re- 
spondent claims  that  his  application  being  for  the  renewal 
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of  a  license,  the  appellant's  ownership  of  the  land  gives 
him  no  right  of  preference  under  the  statute. 

That  such  preference  can  only  be  claimed  upon  original 
application  for  a  ferry  license. 

These  are  the  only  questions  to  be  determined  by  the 
court. 

The  statutes  of  Oregon  regulate  the  granting  of  such 
licenses,  and  the  decision  of  this  case  depends  mainly  upon 
the  proper  construction  of  the  statutes  referred  to. 

Section  42,  page  869,  of  the  laws  of  Oregon,  provides: 
**  That  unless  otherwise  providfed  by  law,  no  such  license 
shall  be  granted  to  any  other  person  than  the  owner  of  the 
land  embracing  or  adjoining  such  lake  or  stream  where  the 
ferry  is  proposed  to  be  kept,  unless  such  owner  neglect  to 
apply  for  such  license. 

"  And  whenever  application  shall  be  made  for  a  license  by 
any  person  other  than  such  owner,  the  county  court  shall 
not  grant  the  same  unless  proof  shall  be  made,  that  the  ap- 
plicant caused  notice  in  writing  of  his  intention  to  make  such 
application,  to  be  given  to  such  owner  if  residing  in  tiie 
coanty,  at  least  ten  days  before  the  term  of  the  court  at 
which  application  is  made.'' 

It  will  be  readily  seen  from  the  above  section,  that  no 
person  other  than  the  owner  of  the  land,  can  secure  a  ferry 
license,  unless  the  owner  neglects  to  apply  therefor,  and 
then  only  upon  proof  of  service  of  notice  in  writing  at  least 
ten  days,  &c.  &c. 

It  evidently  was  the  intention  of  the  legislature  to  give 
such  owner  of  the  land  decided  preference,  if  he  should  de- 
sire the  privilege,  and  it  has  been  held  by  reputable  authori- 
ty that  he  would  be  entitled  to  such  privilege,  independent 
of  statutory  provision,  though  the  supreme  court  under  our 
territorial  organization  decided  in  the  case  of  Grant  v.  Drew 
(1  Oregon,  36),  that  the  right  of  preference  in  favor  of  the 
owner  of  the  land  in  such  case,  was  derived  wholly  from  ihe 
statute,  and  that  decision  has  since  been  affirmed  in  this 
court  in  the  case  of  MiUa  v.  Learn  (2  Oregon,  215) — while 
we  feel  bound  by  these  decisions,  whatever  views  we  might 

36 
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otherwise  entertain,  yet,  we  are  satisfied  that  there  are 
strong  equitable  claims  of  preference  in  such  cases,  in  faTor 
of  the  owners  of  the  land,  and  that  the  right  to  be  preferred, 
in  their  applications  for  license  was  not  intended  by  the 
legislature  as  a  mere  gratuity. 

In  the  case  of  MiUs  v.  LearUy  supra,  the  learned  justice  who 
announced  the  opinion  of  the  court,  attempted  to  demonstrate 
that  the  riparian  rights  of  owners  of  the  land,  in  such  cases, 
had  been  extinguished.  That  they  had  received  just  com- 
.pensation  for  such  rights,  in  the  laying  out  and  opening  the 
road  landing  across  the  stream,  <fec.,  upon  which  the  fenr 
was  proposed  to  be  established. 

This  reasoning  njay  be  entirely  correct,  although  some- 
what speculative  in  adopting  it.  However,  we  are  neces- 
sarily obliged  to  assume,  that  the  right  of  preference  re- 
served by  that  statute  in  favor  of  such  land  owner,  consti- 
tuted a  material  part  of  the  "just  compensation"  received 
by  them,  for  that  would  very  naturally  be  taken  into  Con- 
sideration in  the  adjustment  of  their  riparian  rights. 

Again,  the  court,  in  the  case  of  Knott  v.  Frush  (2  Oregon, 
237),  directly  held  that  there  was  a  distinction  between  the 
ownership  of  lands  embracing  or  adjoining  streams  to  which 
ferry  rights  attach  and  a  license  to  keep  a  ferry  granted  un- 
der the  statute  to  a  person  other  than  the  riparian  owner. 
That  in  the  former  case  the  right  descended  to  the  heirs-at- 
law  as  incident  to  the  land,  in  the  latter  case,  the  license 
was  a  mere  personal  trust,  and  terminated  with  the  death  of 
the  licensee. 

The  respondent's  counsel  urges  that  as  a  ferry  license  may 
be  renewed  without  notice  or  petition  as  provided  in  section 
43,  page  869,  Laws  of  Oregon,  therefore  the  owner  of  the 
land,  upon  application  for  such  renewal,  is  not  entitled  to 
the  right  of  preference.  Should  such  owner  neglect  to  apply, 
the  county  court  would  no  doubt  have  the  right  to  renew  the 
license,  as  the  owner  would  be  presumed  to  know  the  time 
of  its  expiration,  and  his  failure  to  present  an  application 
would  be  deemed  a  neglect. 

Although  not  notified  as  provided  in  said  section  42,  we 


STATE  OP  OREGON,  SEPTEMBER.  1869.  547 

Beckley  v.  Learn. 

cannot  see  that  the  proyision  in  said  section  43  extends  fur- 
ther than  this.  We  deny  that  because  a  person  other  than  the 
owner  of  the  land,  has  enjoyed  the  privilege  of  a  ferry  license 
during  a  specific  period,  he  can  claim  a  higher  right  to  its 
continuance  for  another  specific  period  as  against  such 
owner — such  fact  may  dispense  with  notice  and  other  form- 
ality for  iiie  reason  that  the  same  would  in  such  case  be  un- 
necessary, but  it  certainly  was  not  intended  to  have  any 
greater  effect  than  that.  The  licensee  receives  all  he  bar- 
gains for,  in  the  enjoyment  of  the  grant  during  the  term 
specified  in  his  license,  and  cannot  claim  any  greater  piivi- 
lege  on  that  account. 

He  accepted  the  grant  upon  the  terms  imposed  by  the 
county  court.  The  tenure  was  limited,  and  according  to  the 
decision  in  KnoU  v.  Frush,  rather  precarious,  but  the  accept- 
ance was  his  own  voluntary  act,  and  he  has  no  right  to  com- 
plain so  long  as  he  has  enjoyed  the  full  benefit  of  it.  The 
proprietor  of  the  land  may  have  been  willing  that  such 
licensee  possess  the  right  for  a  limited  time.  But  we  can- 
not presume  that  he  ever  has  consented  to  his  perpetual  use 
of  it.  We  conclude,  therefore,  that  the  riparian  owner  of 
the  land  to  which  ferry  rights  attach,  may  assert  a  right  of 
preference  whenever  the  county  court  is  free  to  grant  a  ferry 
license,  whether  it  be  an  original  application  to  establish  a 
ferry  or  a  renewal  of  a  license  before  granted. 

For  these  reasons  the  judgments  of  the  circuit  and  county 
courts  are  reversed. 
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ANNA  NEWTON,  Appellant,  v.  LUCINDA  SPENCER  d  d.. 

Bespondentb. 

Appeal  from  Benton  County. 

'  Donation  Law. — Heibs  of  Settlebs. — The  heirs  of  those  settlers  who  died 
prior  to  Sept.  27,  1850,  cannot,  under  the  donation  act,  inherit  bj  virtue 
of  the  residence  and  caltivation  of  their  ancestors. 

The  facts  are  stated  in  the  opinion. 

John  Burnett,  W.  TV.  Thayer  and  E.  8.  Strahan,  for  the 
appellants. 

WtUiams  &  WUlis,  Jos.  F.  WaJtson  and  L.  F.  Lame,  for  the 
respondents. 

Boise,  J.  The  complaint  in  this  case  alleges  that  the 
plaintiffs^are  the  heirs-at^law  of  Hiram  and  Nancy  Allen, 
deceased.  That  Hiram  and  Nancy  Allen  were  married 
about  the  year  1838;  that  in  1847  they  settled  on  said  land 
under  the  laws  of  the  late  provisional  goyemment  of  Oregon; 
and  from  that  time  continued  to  reside  thereon  until 
January,  1849,  when  said  Nancy  Allen  died;  that  said  Hiram 
Allen  continued  to  reside  on  the  land  with  these  plaintiffs, 
who  were  then  minors,  until  1863,  when  he  made  proofs  in 
the  name  of  Nancy  Allen,  his  deceased  wife,  and  her  children 
(the  plaintiSs),  of  residence  and  cultivation  under  the  dona- 
tion law,  and  then  alleges  tliat  through  fraud,  the  said  patent 
was  afterwards  issued  to  said  Hiram  Allen  and  Lacinda 
Spencer,  who  married  said  Hiram  in  July,  1850,  and  was 
his  wife  at  the  time  of  the  passage  of  the  donation  law  and 
until  after  the  year  1853;  and  during  the  whole  period, 
during  which  the  residence  and  cultivation  was  completed 
on  said  land  after  the  passage  of  said  donation  law.  And 
plaintiffs  ask  to  have  said  patent  set  aside  so  far  as  the  same 
conveys  a  title  to  said  Lucinda  Spencer,  and  that  the  court 
decree  to  the  plaintiffs  the  full  possession  and  control  of  said 
premises. 
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To  this  complaint  the  defendants  demnr  on  the  ground  that 
the  court  has  not  jurisdiction  of  this  suit;  and  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  principal  question  discussed  In  the  argument  was,  as 
to  the  capacity  of  the  heirs  of  a  person  who  died  prior  to 
the  passage  of  the  donation  law  (Sept.  27,  1850),  and  who 
died  on  the  land,  claiming  it  under  the  late  provisional  gov- 
ernment, to  hold  the  land  by  virtue  of  the  ancestors  resi- 
dence. The  language  of  the  fourth  section  of  the  donation 
law  (under  which  the  plaintiflfs  claim)  is,  that  there  shall  be 
and  hereby  is  granted  to  every  white  settler  or  occupant 
of  the  public  lands,  etc.,  ''now  residing  in  said  territory, 
or  who  shall  become  resident  thereof,  etc."  "Now  resid- 
ing," means,  living  in  said  territory.  It  cannot  be  said  that 
a  person  who  is  dead  is  residing.  The  grant  was  to  persons 
in  being,  and  in  case  they  die  before  their  title  has  become 
complete  under  this  law,  it  provides  how  the  survivor  of 
married  persons,  one  of  whom  is  deceased,  and  the  heirs 
of  such  persons  may  perfect  the  title  of  the  deceased 
married  person,  or  ancestor,  so  as  to  perfect  the  title  in 
themselves.  But  there  is  nothing  in  the  law  which  provides 
for  perfecting  the  title  in  the  heirs  of  persons  who  died 
prior  to  the  27th  of  September,  1850,  and  claiming  the  land 
under  the  laws  of  the  late  provisional  government  of 
Oregon. 

All  there  is  in  the  act  touching  this  subject,  is  the  provis- 
ion in  the  said  4th  section:  ''  And  in  all  cases  where  such 
married  persons  have  complied  with  the  provisions  of  this 
acty  so  as  to  entitle  them  to  a  grant,  as  above  provided, 
whether  under  the  late  provisional  government  or  since, 
and  either  shall  have  died  before  patent  issues."  The 
words,  ''shall  have  died  before  patent  issues,"  refer  to 
that  period  of  time  which  may  intervene  between  the  com- 
pletion of  the  four  years'  residence  and  cultivation,  ere  the 
time  of  the  issuing  of  the  patent;  and  being  a  reference  to 
the  future,  must  have  referred  to  a  time  subsequent  to  the 
passage  of  the  donation  law,  in  which  the  language  was 
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written.  I  think  the  words,  "  whether  under  the  late  pro- 
visional government  of  Oregon,  or  since,"  have  reference  to 
residence  and  cultivation,  under  the  laws  of  that  govern- 
ment, and  were  inserted  to  enable  the  settler  who  had  been 
on  his  claim  under  that  government,  to  count  the  time  of 
such  occupation  as  a  part  of  the  four  years  continued  resi- 
dence, required  to  perfect  his  grant.  Without  this  provision, 
the  old  settler,  who  was  on  his  claim  at  the  passage  of  this 
law,  would  have  had  to  commence  his  time  of  residence 
after  the  27  th  of  September,  1850;  and  I  do  not  think  it  iii- 
tended  to  revive  the  claims  of  dead  persons,  who  were  once 
claiming  the  land  without  the  authority  of  the  United 
States;  for,  all  the  laws  of  the  ^provisional  government 
relative  to  the  disposal  of  the  lands  were  void,  and  conld 
only  have  vitality  by  direct  act  of  congress. 

This  question  was  before  the  court  in  the  case  of  Fordy. 
Kennedy,  where  it  was  held  that  the  heirs  of  settlers,  in 
Oregon,  who  died  prior  to  September  27th,  1850,  cannot 
inherit  by  virtue  of  the  residence  and  cultivation  of  iiieir 
ancestors.  (1  Oregon,  166.) 

Judgment  affirmed. 


JOHN  H.  HAYDEN  et  al,  Respondent,  v.  RICHARD  STEAD- 
MAN,  Appellant. 

Appeal  from  MuUixomah  Countt/. 

CoiiLATEBAii  Undbbtaking. — Plkading. — Ih  case  of  a  coUateral  nndertakiog 
ander  the  statute  of  frauds,  the  plaintiff  should  declare  speciallT. 

Id£m. — The  complaint  must  show  that  a  contract  was  made  between  the 
parties,  and  that  it  was  upon  a  consideration. 

The  facts  appear  in  the  opinion. 
John  W,  Whalley,  for  the  appellant. 
Aaron  E.  Wait,  for  the  respondent. 
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Boise,  J.  The  complaint  in  this  case  after  designating 
the  parties,  says :  That  the  said  defendant  is  indebted  to 
the  said  plaintiffs  over  and  above  all  payments  and  offsets, 
in  the  sum  of  three  hundred  and  ninety-two  dollars  and 
seventy-one  cents,  and  interest  thereon  from  October  20th, 
1869,  by  balance  due  upon  an  account  for  bill  of  James 
Doherty,  to  the  plaintiff  aforesaid  by  said  defendant;  and 
for  lumber  sold  and  delivered  by  the  said  plaintiffs  to  the 
said  defendant,  at  his  special  instance  and  request;  then 
follows  a  list  of  items,  among  which  items  is  the  followicg, 
to  wit: 

*'Oct.  31. 
"For  James  Doherty's  bill  assumed  by  defendant.  $216.24 
**  To  interest  on  James  Doherty's  bill 22.00." 

The  complaint  then  proceeds,  '*  That  the  said  defendant 
has  paid  upon  the  foregoing  account,  at  currency  rates,  the 
sum  of  nine  hundred  and  seventy-eight  and  -^(^  dollars,  in- 
cluding fifty  dollars  paid  upon  said  bill  of  James  Doherty, 
and  no  more,  etc,"  concluding  that  there  is  still  due,  etc. 
The  defendant  demurred  to  this  complaint,  and  as  a  special 
ground  of  demurrer  says,  that  he  demurs  to  so  much  of 
«aid  complaint  as  relates  to  the  pretended  cause  of  action 
as  set  up  for  a  balance  due  upon  an  account  for  bill  of  James 
Doherty,  to  plaintiff,  and  says  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.^ 

*It  was  held  in  the  circuit  court,  that  there  being  a  general  demnrrer  to  the 
whole  complaint,  the  defendant  could  not  at  the  same  time  demur  to  a  par. 
ticular  part  for  the  same  cause,  i.  e.,  to  one  of  two  or  more  causes  of  action 
in  the  same  complaint.  That  there  being  a  cause  of  action,  as  to  the  lumber, 
well  plead,  the  demurrer  being  to  the  whole  complaint  must  be  oyerruled  ; 
the  court  intimating  the  opinion  that  without  amendment  the  plaintiff  was 
entitlted  under  the  pleading  to  recover  for  the  lumber  only.  The  defendant's 
counsel  appeared  no  further  in  the  cause,  and  the  plaintiff's  counsel,  at  his 
own  risk,  took  judgment  for  the  amount  named  in  the  prayer.  The  appel- 
lant relied  in  this  court  on  the  position  that  his  objection  to  the  complaint 
could  be  raised  at  any  time,  after  as  well  as  before  judgment,  and  the  question 
whether  he  could  demur  to  the  whole  complaint  as  not  stating  sufficient  factK, 
and  at  the  same  time  to  a  particular  part  of  it  on  the  same  ground,  was  not 
raised  in  this  court. 
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To  this  question  the  attention  of  this  court  was  particu- 
larly directed  in  the  argument,  and  the  other  points  were 
abandoned.  The  court  below  overruled  the  demurrer,  and 
gaye  judgment  for  the  whole  amount,  including  this  item. 

It  appears  from  the  complaint  that  this  bill  was  originallj 
a  debt  due  from  James  Dohertj  to  the  plaintiffs,  which  thej 
say  the  defendant  assumed  to  pay.  It  was  then  an  under- 
taking on  the  part  of  the  defendant  to  pay  the  debt  of  a 
third  person,  and  the  action  must,  therefore,  rest  on  a  con- 
tract made  by  defendant  with  plaintiffs  to  pay  it,  which  con- 
tract must  be  got  out  in  substance  in  the  complaint;  and  it 
must  be  shown  that  the  contract  was  for  a  good  considera- 
tion, not  mere  nudum  pactum.     (1  Chitiy's  Pleading,  297.) 

The  plaintiff  must  set  forth  CTerything  that  is  essential  to 
the  gist  of  the  action.  (1  Jacob  Law  Die.  166.)  He  must 
show  that  a  contract  was  made  between  the  parties,  and 
that  it  was  for  a  good  consideration.  In' this  case  it  does 
not  appear  that  there  ever  was  any  mutual  agreement 
between  the  plaintiff  and  defendant,  by  which  the  de- 
fendant agreed  to  pay  this  bill  to  the  plaintiffs,  and  that  the 
plaintiffs  agreed  to  receive  him  as  their  debtor  instead  of 
Doherty.  In  cases  of  collateral  undertaking  under  the 
statute  of  frauds,  the  plaintiff  should  declare  specially. 
(Oliver's  precedents  236,  note.) 

In  this  case  the  plaintiff's  complaint  does  not  come  up  to 
these  requirements,  and  we  think  the  demurrer  was  well 
taken. 

Judgment  modified. 
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WM.   M.   PITTMAN,  Appellant  v.  EMILE  C.   PITTMAN,         J  m 

Bespondent. 

,   Appeal  from  Benton  County. 

DiBCBETioN. — In  all  matters  of  discretion  the  general  doctrine  is,  that  nothing 
bnt  an  abuse  of  discretion  by  the  court  below,  will  warrant  the  inter- 
ference of  an  appellate  court. 

Custody  of  Intamts. — The  law  confers  upon  the  court  which  pronounces 
the  decree  of  divorce,  the  power  to  make  such  order  for  the  care  and 
custody  of  the  infants,  if  any,  as  shall  best  subserve  their  interests. 

Pbksumption. — ^The  mere  fact  of  awarding  the  care  and  custody  of  the  in- 
fants to  the  party  in  fault,  raises  no  presumption  of  error. 

ABuax  OF  DiscBBTioN. — If  error  has  been  committed  or  discretion  abused,  it 
must  appear  affirmatively.    It  will  not  be  presumed. 

TfflS  is  an  appeal  from  the  decree  of  the  court  below, 
dissolving  the  bonds  of  matrimony  between  plaintiff  and 
defendant,  and  awarding  the  custody  of  the  two  minor 
children  to  the  defendant.  The  plaintiff  appeals  to  this 
court,  and  relies  upon  two  assignments  of  error  for  reversal 
of  the  decree. 

I.  That  the  court  below  erred  in  not  finding  the  defend- 
ant (respondent),  guilty  of  adultery. 

II.  That  the  court  erred  in  awarding  the  custody  of  the 
two  infants  to  the  defendant  (respondent). 

F.  A,  ChenowcUh  and  B.  Williams,  for  appellant,  cited  code 
section  497,  subdivision  1,  also  sec.  535;  B,  Monroe,  164; 
Paige  Ch.  202;  7  Barbour,  640;  Dayton  on  Surrogates,  680. 

John  Barnett,  for  respondent,  cited  14  Cal.  512;  28 
Missouri,  91;  Code  sees.  497,  498;  10  Georgia,  77;  13  U.  S. 
Digest,  402;  14  Id.  358;  and  4  Nevada,  416. 

McArthub,  J.  In  passing  upon  the  points  presented  in 
this  case,,  it  must  be  borne  in  mind,  that  it  was  heretofore 
decided  that  the  statement  of  facts  annexed  to  the  record  of 
the  judgment  herein,  did  not  Ineet  with  the  requirei£ents 
of  the  law,  consequently,  it  will  hot  be  considered.  The 
case  will  be  determined  upon  the  record;  and,  as  there  is 
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nothing  disclosed  by  the  record  to  warrant  the  first  assign- 
ment of  en'6r,  we  will  pass  to  the  consideration  of  the 
second. 

It  is  assumed  by  appellant's  counsel,  that  inasmuch  as 
the  record  shows  that  the  defendant  was  the  party  at  fault, 
the  court  erred  in  awarding  the  care  and  custody  of  the  in- 
fants to  said  defendant.  And  it  is  sought  to  base  this  as- 
sumption upon  what  appears  to  be  a  finding  of  fact  recited 
in  the  judgment  entry.  It  is  claimed  also  that  the  court 
below,  having  grarted  the  decree  of  divorce,  upon  plaintiffs 
complaint  and  at  plaintiff's  instance,  was  bound,  as  a  matter 
of  law,  to  award  to  plaintiff  (appellant),  the  care  and  custody 
of  the  infants.  We  do  not  think  that  these  assumptions 
are  warranted  by  law.  Subdivision  1  of  section  497,  page 
271,  of  the  code,  vests  in  the  court  the  power  to  make  such 
decree  *'  for  the  future  care  and  custody  of  the  minor  chil- 
dren of  the  marriage,  as  it  naay  deem  just  and  proper,  hav- 
ing due  regard  to  the  age  and  sex  of  such  children,  and  unless 
otherwise  manifestly  improper,  giving  the  preference  to  the 
party  not  in  fault."  In  carrying  out  this  provision  of  the 
code,  the  court  is  called  upon  to  exercise  its  sound  discre- 
tion. In  all  matters  of  discretion,  the  general  doctrine  is, 
that  nothing  but  an  abuse  of  that  discretion  by  the  court 
below,  will  warrant  the  interference  of  an  appellate  court. 
The  record  herein  discloses  no  such  abuse.  It  must  appear 
affirmatively,  it  cannot  be  presumed;  for  all  legal  presump- 
tion is  in  favor  of  the  correctness  of  the  findings  and  dis- 
cretion of  the  court  below.  The  presumption  also  lies  that 
the  court  below  discharged  its  duty ;  that  its  proceedings 
were  regular,  alnd  its  action  founded  upon  proper  proof. 

After  the  decree  of  divorce  was  granted  the  infants  be- 
came, as  it  were,  the  wards  of  the  court,  and  it  was  the  duty 
of  the  court  to  make  such  disposition  of  them  as  would  be 
just  and  proper,  taking  into  consideration  their  age  and  sex, 
and  having  in  view  their  general  welfare.  With  regard  to 
the  care  and  custody  of  the  children,  after  a  final  decree  for 
a  divorce  or  separation,  the  object  is  not  to  gratify  the 
wishes  of  the  parents  merely,  but  to  protect  and  provide 
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for  the  children  of  the  marriage,  whose  condition  cannot 
fail  to  awaken  the  sympathy  of  the  court.  (Willard's  Equity, 
670.)  The  law  confers  upon  the  court  which  pronounces 
the  decree  of  divorce,  the  power  to  make  such  order  for  the 
care  and  custody  of  the  infants,  as  shall  best  suit  their  cir- 
cumstances and  best  subserve  their  interests,  and  it  would 
certainly  be  acting  within  the  scope  of  its  equity  powers,  to 
thereafter  annul,  or  vary,  or  modify  such  order,  upon 
proper  application  and  for  sufficient  reasons.  The  mere 
fact  of  awarding  the  care  and  custody  of  the  infants  to  the 
party  in  fault  raises  no  presumption  of  error  or  of  abuse  of 
discretion.  In  some  cases  it  would  be  both,  in  others 
neither.  As  has  been  before  observed,  there  is  no  error 
discoverable  in  the  record  of  this  suit  which  this  court  can 
consider.  The  presumption  is,  that  the  court  below  ex- 
amined into  all  the  facts  in  relation  to  the  fitness  and  qual- 
ifications of  the  pai:ties  for  the  purpose  of  making  proper 
disposition  of  the  infants,  and  acted  accordingly;  and  as 
nothing  appears  which  tends  in  the  least  to  overcome  the 
force  of  this  presumption,  or  of  the  others  above  set  forth, 
the  decree  will  be  affirmed. 


JOSEPH  KAFKA,  Respondent,  v.  DAVID  SIMON,  Appellant. 

Appeal  from  Mtdtnomah  County.  ^ 

Seim)ff. — Flea  of  fobmeb  Action. — The  action  was  for  merchandise  Bold 
to  the  value  of  $432.40,  and  money  advanced  to  the  amoont  of  $107.80. 
The  defendant  answered,  denying  the  allegations  of  the  complaint,  and 
stating  that  he  had,  in  an  action  against  the  present  plaintifl^  given  him 
credit  for  $343  of  the  claim  now  made:  Held,  that  it  was  error  to  in. 
stmct  the  jury  that  the  complaint  in  the  former  case  did  not  allege  that 
the  then  defendant  had  consented  to  the  set-off;  and  that  if  there  was  no 
other  defense  than  the  former  action,  the  plaintiff  in  this  action  was  en- 
titled to  recover  the  valne  of  the  goods  sold  and  delivered  by  hinu 

MUchell  dh  Dolph,  for  the  appellant. 
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The  complaint  alleges,  in  substance,  that  the  plaintiff 
daring  the  years  1867  and  1868,  sold  the  defendant  produce 
and  goods  of  the  yalue  of  $432.40;  and  adyanced  him  $80.50 
coin,  no  part  of  which  has  been  paid. 

The  answer  denies  the  allegations  of  the  complaint,  and 
alleges  as  separate  defenses : 

1st.  That  defendant,  during  the  years  1867  and  1868,  sold 
plaintiff  merchandise  of  the  yalue  of  $565;  and  that  during  the 
same  years,  plaintiff  paid  the  defendant,  partly  in  produce  and 
partly  in  money,  $343,  and  no  more;  and  that  said  produce 
and  money  so  paid  defendant,  is  the  same  produce  and 
money  mentioned  in  the  complaint  in  this  action. 

2d.  That  before  the  bringing  of  this  action,  the  defendant 
had  commenced  an  action  against  the  plaintiff  for  the 
unpaid  balance  of  his  said  account,  in  justice's  court  for 
Central  Portland  Precinct,  Multnomah  county;  and  in  his 
complaint  in  that  action,  had  giyen  plaintiff  credit  for  said 
sum  of  $343  in  currency,  so  paid  in  produce  and  money; 
and  that  plaintiff  had  filed  his  answer  in  said  action,  admit- 
ting such  payment,  and  claiming  a  greater  payment — (copies 
of  the  pleadings  in  the  former  action  being  attached  to  the 
answer) — and  that  judgment  had  been  rendered  in  said  court 
in  f ayor  of  plaintiff  in  said  action,  the  defendant  herein,  for 
the  sifm  of  $166.50  damages,  and  $14.50  costs.  That  said 
produce  so  credited  is  the  identical  merchandise  sued  for  in 
this  action. 

It  is  eyident  from  the  pleadings  in  the  former  suit,  that 
this  plaintiff  receiyed  credit  in  that  action  for  $343  claimed 
m  this;  that  it  was  credited  with  his  consent,  because  he 
filed  an  answer,  in  which  he  admitted  that  that  amount 
had  been  paid  in  produce  by  him. 

The. court  erred  in  refusing  to  instruct  the  jury,  as  re- 
quested, in  writing,  by  the  defendant: 

**  1st.  That  if  the  jury  are  satisfied  that  any  portion  of 
the  plaintiff's  account,  set  up  in  the  complaint,  was  allowed 
the  plaintiff  as  a  credit  in  the  complaint  in  the  former  ac- 
tion, the  plaintiff  cannot  recoyer  in  this  action  for  the  same 
items. 
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''2d.  That  if  plaiiitiff  and  defendant,  during  the  times 
mentioned  (in  the  pleadings)  had  mutual  accounts,  and  the 
items  set  up  in  the  complaint  were  receiyed  by  Simon  to 
apply  on  account,  then,  so  far  as  the  same  were  allowed 
Kafka  in  the  former  action,  the  plaintiff  cannot  recoyer  for 
them  in  this  action. 

''3d.  That  the  former  action  set  up  in  this  action  is  a 
bar  to  any  recovery  in  this  action." 

"4th.  If  the  produce  furnished  the  defendant  by  the 
plaintiff  was  placed  to  his  credit  on  account,  with  plaintiff's 
consent,  and  aUowed  in  the  former  suit,  plaintiff  cannot 
recover  for  the  same  items  in  this  action." 

5th.  The  court  erred  in  instructing  the  jury  "  that  there 
was  no  question  raised  by  the  pleadings  as  to  whether  the 
produce  received  by  the  defendant  was  received  upon  ac- 
count of  goods  sold  by  defendant  to  plaintiff,  and  allowed 
plaintiff  in  the  former  action;  and  that  the  jury  had  nothing 
to  do  with  that  question."  To  which  charge,  defendant, 
by  his  counsel,  duly  excepted. 

6th.  The  court  erred  in  instructing  the  jury  as  follows: 
The  effect  of  .withdrawing  the  answer  was  to  leave  the  same 
matters  to  be  determined  in  that  case,  as  if  no  answer  had 
been  filed.  It  is  not  alleged  in  £he  complaint  that  a  balance 
between  the  parties  had  been  struck,  or  sLgreed  upon,  and 
it  is  not  alleged  that  Kafka  had  agreed  to  set  off  his  de- 
mand. But  the  record  in  that  case  does  not  show  that  the 
question  was  adjudged  and  determined  in  that  action.  If 
Kafka  had  a  valid  and  subsisting  claim  aigainst  Simon 
for  produce  sold  and  delivered,  he  could  either  ple^d 
it  as  a  set  off,  or  keep  it  as  a  foundation  for  a  new  action. 
If  he  had  such  a  claim,  he  is  not  barred  by  that  record 
from  recovering  for  the  produce  so  sold  to  Simon." 

An  agreement  that  goods  furnished  by  the  debtor  shall 
go  in  satisfaction  of  the  debt  is  equivalent  to  an  actual  pay- 
ment to  that  extent.  (Smith's  Mercantile  Law,  657,  n.  2; 
Hooper  v.  Stephens,  4  Ad.  &  E.  71;  Hart  v.  Noah,  2  0.  M,  A 
R.  337.) 

The  appellate  court  had  no  power  to  allow  the  answer  in 
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the  former  action  to  be  withdrawn;  and  the  withdrawal  of 
said  answer  could  have  no  other  effect  than  abandoning  the 
appeal,  leaving  the  judgment  of  the  court  below  to  be 
affirmed  r 

The  statute  (page  597,  sec.  77)  contemplates  that  an 
action  appealed  from  justice's  court,  shall  be  tried  in  the 
appellate  court  upon  the  same  issues  made  in  the  couiH;  be- 
low; and  it  must  be  too  apparent  to  require  argument,  that 
the  judgment  of  the  appellate  court  must  be  a  final  deter- 
mination of  all  the  issues  made  and  tried  in  the  justice's 
court.  Neither  party  can  make  new  issues;  neither  party, 
it  appears  to  us,  can  avoid  the  effect  of  the  former  adjudica- 
tion upon  the  issues  already  made,  except  by  a  reversal  of 
the  former  judgment^upon  the  appeal  in  the  same  action. 

So  far  as  the  subject  matter  in  controversy  has  been  once 
adjudicated  upon,  the  parties  are  concluded  by  it.  {Gard- 
ver  V.  Buckbee,  3  Cowen,  120;  Wright  v.  Butler^  6  Wend. 
289;  Etkeridgey.  Osbom,  12  Wend.  399;  Grayy.  Dougherty, 
25  Cal.  266;  Feoph  v.  Supervisors,  27  Oal.  665.) 

J.  G,  Wilson,  for  the  respondent.  To  sustain  a  plea  of  a 
former  adjudication,  it  must  appear  that  the  actual  point  in 
issue  between  the  parties*  had  already  been  determined, 
and  such  determination  must  have  been  on  the  merits.  (15 
Iowa,  30;  14  Id.  379.) 

It  is  immaterial  whether  parol  evidence  may  or  may  not 
be  admitted  in  a  proper  case,  to  show  what  transpired  on  a 
former  trial,  when  the  former  pleadings  are  insufficient  to 
embrace  the  matter  in  question. 

The  record  shows  that  this  cause  of  action  was  not 
a  matter  that  could  be  determined  in  that  action  after  the 
answer  was  withdrawn  by  leave  of  the  court.  Had  the 
former  action  been  for  a  balance  alleged  to  have  been  agreed 
upon,  the  appellant's  argument  would  hold  good,  and  a 
judgment  by  default  would  be  a  bar. 

But  there  is  no  allegation  in  the  pleadings,  in  either 
action,  that  the  parties  had  accounted  together,  or  agreed 
upon  a  balance;  nor  that  there  ever  was  any  agreement  that 
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the  n^erchandise  sold  by  this  plaintiff  should  be  applied  on 
account,  or  in  payment. 

The  present  action  is  an  independent  claim  for  goods 
sold,  which  Kafka  had  a  right  to  plead  as  a  set-off  in  the 
former  action,  or  to  reserve  for  the  foundation  of  this  action. 
(Code,  sees.  71  and  72.) 

Kafka*s  answer  being  withdrawn,  there  is  not  a  statement 
in  the  pleadings  in  either  action  to  indicate  an  intention  of 
either  party  to  apply  these  goods  in  payment,  oronaccount,  or 
as  a  set-off.    And  it  is  not  in  the  power  of  a  plaintiff  to  compel 
a  defendant  to  plead  his  set-off  in  sach  a  case,  or  to  plead  it 
for  him.     T6  embrace  the  matter  in  his  complaint,  he  should 
have  alleged  that  the  defendant  had  agreed  upon  a  balance, 
or  he  should  have  shown  by  his  pleading  that  there  was  an 
agreement  that  the  goods  sold  should  be  applied  on  account. 
The  statement  in  the  answer  which  was  withdrawn,  may 
be  an  admission  that  would  be  evidence  in  a  proper  case,  but 
after  the  answer  was  withdrawn  by  leave,  it  was  no  longer  a 
pleading  in  the  case,  and  it  is  not  alleged  in  any  pleading 
in  either  case  that  the  goods  were  applied  in  payment.    The 
motion  for  leave  to   withdraw  the  answer  was  addressed  to 
the  discretion  of  the  court.     The  record  shows  that  Kafka's 
motion  for  a  continuance  had  been  denied,  and  the  pre- 
sumption in  favor  of  the  record  is,    that  the  leave   was 
granted  for  good  cause. 

To  hold  that  the  then  defendant  could  be  compelled  to  liti- 
gate his  set-off  in  that  action,  when  he  had  obtained  leave  of 
the  court,  and  had  withdrawn  his  answer,  and  had  allowed 
judgment  to  go  against  him  for  want  of  answer,  would  make 
the  granting  of  leave  a  nullify,  and  would  establish  the 
doctrine  that  the  parties  can  make  a  record  without  pleadings. 
There  is  no  issue  in  the  present  case  which  would  warrant 
any  evidence  as  to  goods  sold  by  Simon  to  Kafka,  or  aijy 
instructions  asked  with  reference  thereto. 

The  charge  of  the  court  below  fully  covered  all  questions 
arising  on  the  subject  of  application  of  accounts  or  money, 
in  payments  of  indebtedness,  in  the  first  instructions  given, 
and  it  was  not  error  to  refuse  to  re-give  them. 
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It  is  tme  that  in  the  former  action  Simon  made  no  alle- 
gation that  there  had  been  an  accounting,  or  that  the  goods 
were  sold  to  him  on  account,  or  that  Kafka  had  consented 
that  they  should  be  applied  on  account,  or  should  be  set 
off.  It  is  simply  a  complaint  for  goods  sold  and  delivered, 
containing  naked  admission  of  part  payment.  It  was  not 
error  to  instruct  that  under  that  complaint  the  judgment 
was  not  a  bar  to  this  action. 

Thayer,  J.    This  was  an  appeal  from  a  judgment  recov- 
ered in  the  circuit  court  for  Multnomah  county,  in  which 
the  respondent,  Kafka,  was  plaintiff,  and  the  appellant, 
Simon,  was  defendant.     Plaintiff  alleged  in  the  complaint^ 
that  during  the  years  1867  and  1868  he  sold  to  the  defend- 
ant goods,  wares  and  merchandise,  amounting  in  the  aggre- 
gate to  $432.40  in  United  States  currency,  and  during  the 
same  time  advanced  to  the  defendant  $107.80  currency,  no 
part  of  which  had  been  paid.     The  defendant  in  his  answer 
denied  the  allegations  in  the  complaint  and  averred,  that 
during  said  time,  he  sold  to  the  plaintiff  goods,  wares  and 
merchandise  to  the  value  of  $565;  that  plaintiff  had  paid 
to  apply  thereon  in  money  and  produce  the  equivalent  of  $343 
currency;  also,  that  the  defendant,  before  the  commencement 
of  this  action,  commenced  an  action  against  the  plaintiff  for 
the  unpaid  balance  of  his  said  account,  in  a  justice's  court 
in  Multnomah  county,  and  that  in  his  complaint  therein  he 
gave  credit  for  the  said  sum  of  $343  currency,  the  amount 
so  paid,  and  in  the  action  in  said  justice's  court,  recov- 
ered judgment  for  the  sum  of  $166.50,  besides  costs.    That 
said  Kafka  appealed  to  the  circuit  court  of  Multnomah  county. 
That  when  the  appeal  was  perfected,  Kafka  obtained  leave 
from  the  court  to  withdraw  his  answer,  whereupon  Simon 
obtained  judgment  for  the  sum  of  $222  and  costs.    That  the 
merchandise,  produce  and  money  for  which  this  action  was 
brought  by  Kafka  was  the  same  which  was  credited  him  by 
Simon  in  the  justice's  court,  and  on  appeal  to  the  circuit 
court,  where  the  answer  was  withdrawn,  and  the  defendant 
Simon  claims  that  the  same  was  a  bar. 
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Plaintiff,  Kafka,  in  his  reply,  admitted  the  recoyery  of  the 
judgment  in  the  justice's  and  circuit  courts,  and  claimed 
that  he  had  paid  Simon  more  than  $343.  That  he  had  sold 
and  advanced  to  him  in  goods  and  cash  to  the  amount  of 
$542.20  currency.  There  was  no  denial  in  the  reply  of  the 
allegation  in  the  answer  that  the  credit  given  by  Simon  in 
his  complaint  for  merchandise,  produce  and  money,  was  the 
same  for  which  this  action  was  brought,  and  it  appeared 
that  the  only  issue  between  the  parties,  in  the  justice's  court, 
upon  that  point,  was  whether  Kafka  was  entitled  to  be  credi- 
ted for  more  than  $343. 

Simon  claimed  that  he  should  be  allowed  in  this  action 
the  amount  he  had  credited  Kafka  in  the  former  action  in 
the  justice's  court,  and  on  appeal  to  the  circuit  court.  Several 
questions  were  raised  upon  the  trial  by  Simon's  counsel, 
which  are  presented  by  the  bill  of  exceptions.  The  court 
has  not  deemed  it  necessary  to  examine  any  more  than  the 
following.  After  the  jury  retired  they  came  in  for  further 
instructions,  and  the  foreman  asked  the  court  as  follows : 

''If  I  am  satisfied  that  the  plaintiff  has  been  allowed  by 
Simon  in  the  first  suit  for  the  produce,  should  the  jury  give 
the  plaintiff  a  verdict  for  the  same  produce?" 

The  judge,  in  reply,  charged  the  jury,  that  they  had 
nothing  te  do  with  what  Simon  undertook  to  set  off  in  the 
former  case ;  that  the  complaint  in  that  case  did  not  allege 
that  Kafka  had  consented  to  set  off  his  claim,  and  that  if 
there  was  no  other  defense  than  the  former  judgment,  all 
they  had  to  do,  was  to  ascertain  whether  the  plaintiff  had 
sold  and  delivered  to  defendant  produce,  and  if  any,  how 
much  and  what  was  its  value,  and  to  render  a  verdict  ac- 
cordingly. This  charge  was  duly  excepted  to  by  Simon's 
counsel. 

The  jury  returned  a  verdict  for  $155.98  in  favor  of  Kafka. 

We  think  this  charge  was  erroneous ;  that  under  the  cir- 
cumstances of  this  case,  Kafka  would  have  no  right  to  re- 
cover upon  a  claim  which  had  already  been  allowed  him  and 

of  which  he  had  received  the  full  benefit.    The  circuit  court 
37 
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seems  to  have  gone  upon  the  theory,  that  unless  the  mer- 
chandise and  produce  for  which  this  action  was  brought 
had  been  received  by  Simon  under  an  agreement,  that  it 
should  be  received,  in  payment  of  the  merchandise, 
etc.,  he  had  let  Kafka  have,  it  would  be  no  defense,  al- 
though Simon  had  actually  allowed  Kafka  therefor  in  the 
former  action.  This  is  evident,  from  the  fact  that  the  court 
was  requested  to  charge,  that  if  the  jury  was  satisfied,  that 
any  portion  of  Kafka's  account,  had  been  allowed  by  Simon 
as  a  credit  in  the  complaint  in  the  former  action,  that 
Kafka  could  not  recover  in  this  action  for  the  same  items, 
and  refused  to  do  so.  It  is  true,  no  doubt,  that  when  there 
are  mutual  independent  claims  between  two  parties,  that 
neither  can  sue  the  other  and  compel  him  to  bring  in  his 
claims  as  a  set-off  or  counter  claim.  But  by  examining  the 
pleadings  in  the  case  in  the  justice's  court,  which  were 
made  an  exhibit  in  Simon's  answer  herein,  it  will  be  seen 
that  Kafka  clearly  admits  that  the  produce,  etc.,  was  re- 
ceived by  Simon  in  payment  of  his  claim  against  Kafka. 

The  language  of  Kafka's  answer  in  the  former  case  in  the 
justice's  court  is,  that  he  denies  that  he  has  paid,  on  account 
of  the  merchandise,  etc.,  no  more  than  $343,  in  currency;  but 
says  he  has  paid  plaintiff  Simon,  in  merchandise,  produce  and 
cash  $500,  currency.  This  presents  the  following  state  of 
facts:  Simon  sues  Kafka  for  a  balance  upon  merchandise 
sold,  admitting  in  his  complaint  that  Kafka  has  paid  him,  to 
apply  thereon  in  a  certain  manner,  $343.  Kafka  says,  by  his 
sworn  answer,  that  he  has  not  only  paid  him  that  amount, 
but  more — to  wit,  $500.  The  issue  is  tried ;  Simon  gets  a 
judgment  for  the  balance,  of  his  account,  after  allowing  the 
$343.  Kafka  appeals,  and  after  the  case  reaches  the  ap- 
pellate court,  obtains  leave  to  withdraw  his  answer,  and 
Simon  takes  judgment  for  such  balance.  After  all  this  has 
occurred,  Kafka  claims  the  right  to  recover,  in  another 
action  against  Simon,  the  same  amount  allowed  him  in  the 
former,  and  not  allow  Simon  to  claim  the  same  as  any  de- 
fense. It  is  the  opinion  of  this  court,  that  Kafka,  under  the 
circumstances  mentioned,  is  precluded  from  saying  that  the 
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merchandise,  produce  and  money  for  which  this  action  is 
brought,  was  not  received  by  Simon  to  apply  as  payment 
upon  the  merchandise,  etc.,  that  he  sold  to  Kafka. 

For  these  reasons,  the  judgment  of  the  circuit  court  is 
reversed  and  the  cause  remanded  to  the  court  below  for  a 
new  trial. 


^'  A.    SEELEY,    Appellant,    v.     DANIEL    SABASTIAN, 

Bespondent. 

Appeal  from  Olackamaa  County. 

RsTURif . — The  return  of  service  of  notice  of  appeal  being  imperfect  may  be 
amended  so  as  to  conform  to  the  facts. 

Obdsb  Emlaboxng  Time. — ^An  order  enlarging  the  time  within  which  the 
statement  of  facts  is  required  to  be  made  and  served,  must  be  made 
within  the  time  prescribed  by  law  for  the  performance  of  these  require- 
ments. 

Bespondent's  attorney  filed  a  motion  to  dismiss  this  appeal, 
for  the  reason,  that  there  had  been  no  proper  and  sufficient 
service  of  the  notice  of  appeal.  Pending  the  argument 
upon  said  motion,  appellant's  attorney  asked  and  obtained 
leave  of  court  to  file  a  cross  motion,  requesting  permission 
to  amend  the  return  on  said  notice  so  as  to  conform  to  certain 
facts  presented.  Bespondent's  attorney  also  filed  a  motion 
to  strike  from  the  files  the  statement  of  facts  accompany- 
ing the  record,  for  the  reason  that  the  same  was  not  served 
within  the  time  prescribed  by  lam 

J.  H.  Stinson,  for  appellant. 

BefUon  KiUen,  for  respondent. 

McAbthub,  J.  It  was  ruled  in  Dolph  v.  Nickum  (2  Ogn. 
202),  that  this  court  could  and  would,  in  furtherance  of 
justice,  allow  the  return  of  service  of  notice  of  appeal  to  be 
amended  so  as  to  conform  to  the  facts. 
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In  this  case  the  return  is  to  some  extent  imperfect,  but  it 
appears  that  it  can  be  amended  so  as  to  meet  the  fullest 
requirements   of  the  law,    and  at  the   same  time  conform 
strictly  to  the  facts.     From  an  examination  of  the  record  we 
are  satisfied  that  by  denying  the  motion,   we  would  hinder 
rather  that  further  justice,  and  as  no  sufficient  reasons  are 
urged  to  warrant  a  departure  from  the  rule  in  the  ease 
cited,  we  will  allow  the  motion.  The  return  may  be  amended. 
Allowing    this    amendment,   necessarily    disposes  of  the 
respondent's  motion  to  dismiss,  therefore  we  proceed  to  the 
consideration  of  the  motion  to  strike  from  the  files  the 
statement  of  facts.     The  record  discloses  that  the  decree  in 
the  court  below  was  entered  on  Thursday,  March  30, 1870; 
also  that  on  May  10,  1870,  the  judge  made  an  order  enlarg- 
ing the  time  for  making,  filing  and  serving  the  statement  of 
facts  until  May  20, 1870,  and  also  that  service  thereof  was 
made  May  19,  1870.     Section  526  page  280  of  the  code  as 
amended  in  1866  (see  law  of  Oregon  1868  p.  159),  declares, 
that  when  a  party  * 'wishes  a  statement  of  the  case  to  be 
annexed  to  the  record  of  the  judgment,  decree  or  order,  he 
shall  within  twenty  days  after  the  entry  of  such  judgment  or 
order  prepare  such  statement,"  and  he  * 'shall  serve  a  copy 
thereof  upon  the  adverse  party."    In  this  case   it  appears 
that  after  the  expiration  of  the  twenty  days,  within  which 
the  statement  of  facts  is  required  to  be  made  and  served,  an 
order  was  granted  enlarging  the  time  for  making  and  serv- 
ing the  same,  such  order  falling  within  the  scope  and  mean- 
ing of  that  part  of  the  section  of  the   code  above  cited, 
which  provides,  that  "the   several   periods   of  time  above 
limited  may  be  enlarged,*  upon  good  cause  shown  by  the 
judge  before  whom   the  cause  was   tried."    Inasmuch  as 
the  time  prescribed   by  statute  had   expired  before  the 
enlarging  order  was  made,  it  is  insisted  that  the  said  order 
was  ipso  facto  void,  and  that  the  statement  of  facts  accom- 
panying the  transcript,  should  be  considered  a  nulliiy  and 
stricken  from  the  files.     A  similar  provision  to  the  one 
cited  exists  in  the  laws  of  California  (see  section  340,  Civil 
Practice  Act),  and  the  supreme  court  of  that  state  in  the 
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case  of  Leach  v.  liUen  (2  Cal.  95),  upon  a  point  similar  to 
the  one  presented  in  this  case  said:  ''If  the  appellant  allow 
the  twenty  days  to  expire  after  taking  the  appeal,  without 
framing  a  case,  he  waives  his  right  to  have  the  case  stated, 
and  a  subsequent  order  of  the  court  made  without  notice  to 
the  respondent  allowing  further  time  to  make  up  the  state- 
ment, is  a  nullity."  In  the  case  under  consideration,  no 
notice  of  the  application  for  an  order  enlarging  the  time, 
was  served.  Under  the  practice  in  this  state,  it  is  ques- 
tionable whether  such  notice  would  have  had  any  legal 
force  whatever,  although  upon  this  point  we  do  not  pass. 
Bryan  v.  Maume  (28  Cal.  238)  is  an  analogous  case,  and  the 
same  conclusion  is  substantially  reached  as  in  the  case 
above.  In  LiruUey  v.  Wdllia  (2  Ogn.  204)  it  was  held  by 
this  court,  "that  the  application  for  extension  of  time  for 
completing  and  filing  the  transcript  must  be  made  ivUhin 
the  time  prescribed  for  the  performance  of  these  require- 
ments." The  analogy  between  that  case  and  the  one  now 
before  the  court  is  perfect,  and  by  a  parity  of  reasoning,  the 
only  conclusion  that  can  be  logically  reached  is,  that 
the  order  enlarging  the  time  within  which  the  law  required 
the  statement  to  be  made  and  served,  must  be  made  within 
the  time  prescribed  for  the  performance  of  sa^  acts,  that  is 
to  say,  before  the  twenty  days  have  expired.  It  follows 
therefore,  that  the  motion  to  strike  the  statement  of  facta 
from  the  files  should  prevail.    It  is  so  ordered. 


THOMAS    HOWAED    and    WIFE,   Appellants,  v,  E.  M. 

BAMFOBD,  Kespondent. 

OuTBTANDiNO  Warbants. — How  Patable. — Where  there  are  outstaading  war- 
rants against  a  school  district,  the  clerk  may  pay  those  first  presented. 
It  is  not  necessary  tiiat  the  money  of  each  year  be  exclusively  applied 
to  pay  for  schools  taught  dming  the  year  in  which  it  was  levied. 

Mandamus.— Where  the  clerk  has  money  in  his  hands  applicable  to  the  pay- 
ment of  a  warrant,  which  upon  presentation  he  refuses  to  pay,  the 
proper  remedy  is  by  mandamus. 
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The  facts  are  stated  in  the  opinion  of  tli^  court. 
Baldwin  &  Hyde^  for  the  appellants. 

The  person  legally  liable  is  the  person  to  be  made  de- 
fendant. (1  Chitty  on  PL  pp.  34,  39,  123,  352,  353;  1 
Smith's  Leading  Cases,  416,  719;  3  Barb.  475,  480.) 

The  answer  is  insufficient.  (32  Cal.  450;  14  Id.  258;  23 
Id.  338;  9  Id.  33;  21  Id.  215;  see  Code,  p.  335,  sec.  349.) 

0.  Humason,  for  the  respondent. 

Boise,  J. .  The  facts  in  this  case,  as  shown  by  the  plead- 
ings, are  as  follows : 

The  respondent,  E.  M.  Bamford,  was  clerk  of  school  dis- 
trict No.  1,  in  Grant  county,  in  the  year  1869.  In  that 
year  the  directors  of  said  district  employed  one  of  the 
plaintiffs,  Martha  J.  Howard,  to  teach  a  school  in  said  dis- 
trict, for  three  months,  agreeing  to  pay  her  therefor  the 
sum  of  three  hundred  dollars,  and  she  taught  said  school, 
and  on  the  ninth  day  of  July,  1869,  the  directors  of  the  dis- 
trict, executed  and  delivered  to  her  an  order  for  three  hun- 
dred dollars,  on  the  said  clerk,  which  order  was  for  said 
services  as  te%cher. 

About  the  eighth  of  March,  1870,  the  respondent,  as  such 
clerk,  drew  from  the  county  treasury,  upon  the  order  of  the 
county  superintendent  of  common  schools,  the  sum  of  ninety 
dollars  in  coin  and  one  hundred  and  seven  dollars  in  legal 
tenders,  and  on  that  day  another  order  in  favor  of  B.  B. 
Owens,  issued  in  1868,  by  said  school  directors,  on  the  clerk 
of  said  district,  was  presented  to  the  respondent,  and  the 
money  in  his  hands  belonging  to  said  district,  was  paid 
thereon,  which  was  prior  to  the  presentation  of  the  order 
to  him  of  said  Martha  J.  Howard — which  last  order  was 
refused  to  be  paid  for  want  of  funds. 

We  think  that  under  this  state  of  facts  the  clerk  would 
not  be  responsible  in  this  form  of  action.  He  would  not 
be  called  on  to  pay  out  money  which  he  did  not  have,  and  we 
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think  that  were  there  any  out-standing  warrants  against  a 
school  district,  the  clerk  may  pay  those  first  presented;  and 
that  it  is  not  necessary  that  the  money  of  each  year  be  ex- 
clusively applied  to  pay  for  schools  taught  during  the  year 
in  which  it  was  levied. 

Second :  We  think  that  had  there  been  money  in  the  hands 
of  the  clerk  applicable  to  the  warrant  of  the  plaintiffs,  and 
he  had  refused  to  pay  it  to  them  on  the  presentation  of  the 
warrant,  their  remedy  would  be  by  mandamus,  and  not  in 
this  form  of  action.  The  funds  in  the  hands  of  the  clerk 
are  the  property  of  the  district,  and  do  not,  by  the  drawing 
and  presentation  of  an  order,  become  money  in  his  hands, 
had  and  received  to  the  use  of  the  holder  of  the  warrant. 
They  remain  public  funds  in  his  hands  until  he  parts  with 
the  custody,  or  sets  them  apart  to  the  use  of  another  and 
becomes  his  voluntary  agent.  The  clerk  of  a  school  district 
is  an  ofiicer,  and  the  same  rules  must  apply  to  and  govern 
his  conduct,  as  those  which  apply  to  county  treasurers  and 
the  treasurer  of  state. 

To  hold  that  those  officers  were  liable  to  an  action  for 
money  had  and  received  in  every  case  where  questions  of 
doubtful  appropriations  arise,  and  from  uncertainty  they 
refuse  to  pay  a  warrant,  would,  we  think,  be  a  bad  practice; 
that  the  usual  and  better  mode  is  to  proceed  by  mandamus. 

Judgment  affirmed. 
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I  jf  WOOD,  RESPONDEirr,  v.  FITZGERALD  and  WINGATE,  Ap- 

pellants; AND  MAYS,  Respondent,  v,  FITZGERALD  and 
WINGATE,  Appellants. 

Appeal  frotn  Wasco  Circuit  Court,* 

Limit  to  Inqttibt. — In  contested  election  cases  the  law  limits  jadicial  in- 
quiry to  the  votes  returned  upon  the  poll  books. 

BiaiDKNCB. — Though  an  employee  of  the  United  States  or  state  goremment 
cannot  "gain  or  lose  a  residence  by  reason  of  his  presence  or  absence 
while  employed  in  the  serrice,'*  yet  he  can  establish  his  domicile,  and 
gain  a  residence,  at  such  a  point  as  he  may  desire,  by  taking  the  proper 
and  appropriate  steps  to  do  so,  independently  of  his  employment. 

Pardon. — A  general,  absolute  pardon,  relieves  the  person  to  whom  it  is 
granted,  not  only  from  imprisonment,  but  from  all  the  consequentiaidis- 
abilities  of  the  judgment  of  conviction,  and  restores  such  person  to  the 
full  enjoyment  of  his  civil  rights. 

Idem. — ^Article  II,  section  3,  of  the  state  constitution,  does  not  operate  as  a 
restriction  or  limitation  upon  the  effect  of  a  pardon. 

XY  Amendment  to  CoNSTrrnnoN  of  United  States. — ^The  fifteenth  amend- 
ment to  the  federal  constitution  is  a  part  of  the  supreme  law  of  the  land, 
and  its  effect  is  to  annul  those  provisions  of  the  state  constitution,  and 
those  enactments  of  the  state  legislature,  which  restrict  the  exercise  of 
the  right  of  suffrage  to  white  persons. 

Besidence. — Pbbcinct. — Where  an  individual  has  established  for  himself  a 
settled  residence  and  a  fixed  domicile  in  any  precinct  in  a  county,  there 
he  must  vote;  where,  however,  an  individual  is  a  bona  fide  resident  of  a 
county,  but  has  no  fixed  residence  or  domicile  in  any  particular  precinct 
therein,  he  may  vote  in  any  precinct  in  which  he  may  find  himself  on 
the  day  of  election. 

Natubalization.  — By  being  naturalized  an  alien  becomes  instantly  a  citi- 
zen of  the  United  States,  and  of  this  state,  and  as  such  has  a  right  to 
vote  for  county  officers  at  any  election,  at  which  such  officers  are  to  be 
chosen,  occurring  after  his  naturalization,  if  he  has  the  necessary  quali- 
fication as  to  residence  in  the  state  and  county. 

Costs. — In  cases  of  contest  of  election  under  title  Y  of  jchapter  13  of  the 
general  laws,  costs  and  disbursements  cannot  be  recovered. 

*  Darragh,  appellant,  y.  Bird,  respondent;  MeFarland,  appellant,  v.  Holland,  reipondent; 
(Tram,  appellant,  v.  Jhtcft,  respondent;  Wood^  respondent,  y.  FitzgeraJd  and  WingtUe,  appel- 
lants; and  May»t  respondent,  y.  FiUgerald  and  WingaUt  appellants,  were  all  contested  elec- 
tion cases  appealed  firom  Wasco  county.  The  ease  of  Darragh  y.  Bird,  was  withdrawn. 
That  of  Orant  y.  Ruck,  dismissed.  The  other  cases  were  argued  at  length.  For  conveni- 
ence the  cases  of  Wood  v.  Fitzgerald  and  Wingate,  and  Jfay«  y.  Fittgerald  and  Wingate.  were 
considered  at  the  same  time,  and  are  reported  together.  In  the  case  of  McFarlajid  y.  Hol- 
land, the  respondent  prevailed.  No  report  of  this  last  named  case  is  deemed  necessary,  ss 
the  points  passed  upon  therein  are  embraced  in  the  cases  reported. 


STATE  OF  OREGON.  SEPTEMBEE.  1870.  569 

Wood  V,  Fitzgerald. 

The  facts  are  suflScientlj  set  forth  in  the  opinion. 

0.  Humason  and  N.  H.  Gates,  for  appellants. 

J.  G.   Wilson,  for  respondents. 

Counsel  joined  in  one  brief,  citing  constitution  of  Oregon, 
sections  2,  3,  4,  5,  6,  p.  101;  sec.  17,  p.  103,  and  sec.  14,  p. 
110;  Laws  of  Oregon,  p.  696,  707,  708;  sec.  13,  p.  700;  sec. 
11,  p.  699;  sec.  18,  p.  701;  sec.  354,  p.  237;  4  Cal.  175;  28 
Cal.  123;  4  Barb.  504;  1  Kent,  86;  2  Kent,  431;  10  Iowa, 
308;  19  Wend.  11;  XV  Amendment;  Constitution  IX  and 
X  Amendments;  Reconstruction  Act;  McPherson's  Manual, 

1869,  p.  448  and  457. 

McArthur,  J.  At  the  regular  biennial  election,  held 
June  6th,  1870,  E.  Wingate  and  E.  P.  Fitzgerald;  and  Ed- 
win Wood  and  Eobert  Mays,  were  candidates  for  the  offices 
of  county  commissioners  of  Wasco  County.     On  June  14th, 

1870,  the  board  of  canvassers,  as  provided  by  law,  canvassed 
the  votes  polled  at  said  election,  and  found  that  Wingate  had 
received  314  votes;  Fitzgerald,  316;  Wood,  311,  and  Mays 
303.  Thereupon  Fitzgerald  and  Wingate  were  declared  to 
be  elected,  and  certificates  of  election  were  accordingly  is- 
sued by  the  clerk  of  Wasco  County.  On  June  28,  1870, 
Wood  and  Mays  commenced  proceedings  to  contest  the 
election  of  said  parties,  in  the  manner  prescribed  in  title  5, 
of  chapter  13  of  the  general  laws.  The  cases  were  sub- 
mitted at  the  same  time,  and  the  court  below,  after  casting 
out  what  it  adjudged  to  be  the  illegal  votes  polled  and 
counted  for  each  of  the  said  parties,  arrived  at  the  conclu- 
sion that  of  the  legal  votes  cast.  Woods  had  received  311, 
Mays  303;  Fitzgeral<J  301,  and  Wingate  298/  Wood  and 
Mays  were  accordingly  adjudged  to  have  been  duly  and 
legally  elected,  and  to  be  entitled  to  the  offices  of  commis- 
sioners of  Wasco  county.  From  this  judgment  Fitzgerald 
and  Wingate  appeal. 

The  first  point  presented  is  one  of  interest.  On  the  trial 
of  these  causes  it  was  insisted  by  appellants'  counsel  that 
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the  votes  of  J.  Eoss,  D.  Lynch  and  William  Snllivan  shoiild 
be  added  to  the  number  polled  for  appellants;  and  it  was  as 
strenuously  insisted  by  respondents'  counsel  that  the  votes 
of  R.  Graham,  D.  L.  Reynolds,  J.  A!  Foot,  J.  S.  Morgan, 
P.  Runey,  A.  Biddle,  J.  S.  Paddleford,  Wm.  McKay  and 
others — in  all  nineteen — should  be  added  to  the  number 
polled  for  respondents.  The  names  of  these  parties  do  not 
appear  upon  the  poll  books ;  but  it  is  claimed  that  their 
votes  were  illegally  rejected  by  the  judges  of  election.  The 
court  below  refused  to  count  them,  and  as  a  reason  for  such 
refusal  declared,  in  substance,  that  in  its  opinion  the  late 
limited  judicial  inquiry  to  the  votes  returned  upon  the  poll 
books.  And  this  ruling  it  is  charged  was  erroneous.  An 
examination  into  the  duties  of  the  judges  of  election,  and 
the  rights  of  electors  is  necessary,  in  order  to'irrive  at  cor- 
rect conclusions  on  this  point.  It  is  the  duty  of  judges  of 
election  to  receive  all  votes  offered  and  cause  them  to  be  en- 
tered upon  the  poll  books  by  the  clerks.  If  a  challenge  is 
interposed  and  insisted  upon,  it  becomes  the  duty  of  said 
judges  to  tender  to  all  persons  offering  to  vote  the  oath  pre- 
scribed and  set  forth  in  sec.  13,  p.  700,  general  laws.  If 
the  person  so  challenged  fails  or  refuses  to  take  the  pre- 
scribed oath,  the  same  section  declares  that  his  vote  shall 
be  rejected.  By  sec.  14,  p.  700,  it  is  enacted  that  even  if 
the  person  challenged  takes  the' prescribed  oath,  further  in- 
quiry may  be  made  into  his  qualifications,  and  if  a  majority 
of  the  judges  are  of  opinion  that  he  does  not  possess  the 
qualifications  of  an  elector,  his  vote  shall  be  rejected. 
Though  such  an  one  is  rejected  and  excluded  from  voting, 
sec.  18,  p.  701,  requires  his  name  to  be  entered  on  the  poll 
books  as  a  rejected  voter.  It  is  also  provided  that  the 
names  of  the  persons  for  whom  he  intended  to  vote  shall  be 
taken  down,  'the  evident  intention  of  the  law  being  to  have 
preserved  a  complete  record  of  all  rejected  as  well  as  all  ac- 
cepted votes.  The  wisdom  and  policy  of  this  enactment  is 
very  apparent.  Proper  compliance  with  it  facilitates  judi- 
cial inquiry  when  necessary  into  the  rights  and  qualifications 
of  the  voter,  and  at  the  same  time  tends  to  prevent  improper 
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action  on  the  part  of  judges  of  election.     In  refusing  to 
record  the  votes  of  the  persons  named,  the  judges  acted  in 
direct  contravention  of  law.     They  should  have  been  re- 
ceived and  entered  upon  the  poll  books  as  rejected  voters. 
It  is  urged  that  notwithstanding  the  failure  on  the  part  of 
the  judges  to  comply  with  the  law,  these  votes  should  be 
counted,   the  evidence   showing  that  they  were    properly 
oflfered  and  improperly  rejected,  conceding  that  the  evidence 
is  entitled  to  all  the  weight  claimed  for  it,  we  find  no  au- 
thority for  so  doing.     Cases  of  this  nature  must  be  heard 
and  determined  ''in  such  a  manner  as    shall    carry  into 
effect  the  expressed  will  of  a  majority  of  the  legal  voters,  as 
indicated  by  their  votes."     (General  laws,  sec.  41,  p.  708.) 
This  expi'essed  will  can  only  be  gathered  from  the  poll  books, 
and  a  vote  must  be  recorded  before  it  can  be  said  to  have 
obtained  such  an.  expression  as  the  law  contemplates.     In 
contests  such  as  this,  the  main  question  is,  which  candidate 
received  the  highest  number  of  legal  votes  cast.     It  is 
claimed  that  the  persons  named  did  all  they  could  to  express 
their  will  and  intention  on  election  day;  and  that  as  the 
evidence  shows  they  were  qualified  voters,  their  votes  should 
be   counted.     It  is  unnecessary  to  discuss  the  evidence. 
Suffice  it  to  say  it  is  exceedingly  unsatisfactory,  and  we  can- 
not give  it  the  weight  which  counsel  claim  for  it.     Besides, 
we  are  clearly  convinced  that  it  would  be  productive  of  ar- 
rant fraud  and  gross  perjury  to  establish  the  rule  that  the 
courts  could  properly  count  the  vote  of  a  person  who  did 
not  vote  at  the  time  of  the  election,  and  whose  name  is  not 
to  be  found  on  the  poll  books,  leaving  it  to  be  ascertained 
subsequent  to  the  election  from  the  testimony  of  such  per- 
son himself  in  whose  favor  his  vote  would  have  been  cast. 
If  such  a  rale  should  be  established,  it  would  be  both  pos- 
sible and  probable  that  the  result  of  elections,  as  declared 
by  the  board  of  canvassers  and  the  will  of  the  people,  as 
expressed  by  the  poll  books,  would  frequently  be  changed 
and  thwarted  through  the  contrivance  of  the  judges  and  the 
ready  testimony  of  suborned  witnesses.      In  refusing  to 
count  the  votes  of  these  persons,  the  court  below  did  not  err. 
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It  is  claimed  by  appellants'  counsel  that  the  court  below 
erred  in  refusing  to  deduct  the  votes  of  B.  P.  Cardwell  and 
Jacob  Fritz  from  respondents'  tally,  for  the  reason  that  the 
the  evidence  establishes  the  fact  that  they  are  employees  of 
the  United  States  government,  and  consequently  disquali- 
fied by  article  I,  section  4,  of  the  state  constitution,  which 
declares  that  "  for  the  purpose  of  voting  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by  reason  of  hia 
presence  or  absence  while  employed  in  the  service  of  the 
United  States,  or  of  this  state,"  and  etc.     B.  P.  Cardwell 
came  to  Wasco  County  from  Portland  more  than  ninety 
days  before  the  election,  and  brought  with  him  his  family. 
At  the  date  of  the  election  and  for  a  long  time  prior  thereto, 
he  was  and  had  been  the  deputy  of  the  United  States  as- 
sessor and  collector  of  internal  revenue.     The  court  below 
found  that  the  transfer  of  his  domicile  from  Portland  to 
Wasco  County  was  accompanied  by  such  appropriate  acts 
on  his  part  as  to  leave  no  doubt  that  it  was  a  hoivafide 
change  of  residence.     Jacob  Fritz  came  to  Wasco  County 
in  1863,  and  was  at  that  time  a  private  soldier  in  G  com- 
pany of  the  Fourth  Infantry  of  the  United  States  regular 
army,  and  in  1865,  his  term  of  enlistment  having  expired, 
he  was  honorably  discharged  from  the  military  service. 
Subsequently  he  was  employed  as  a  civilian  by  the  proper 
authorities  to  take  charge  of  the  abandoned  military  post 
and  reservation  adjacent  to  the  Dalles;  he  discharged  no 
military  duty  whatever,  but  acted  simply  as  a  sort  of  keeper 
and  protector  of  the  government  property  in  about  the  post 
abandoned.  He  continued  to  reside  in  Wasco  County  al- 
most uninterruptedly  from  the  time  of  his  discharge  from 
the  military  service  until  the  day  of  the  election,  a  period  of 
almost  five  years.     Both  these  individuals  were  employees 
of  the  United  States  government  and  in  the  civil  seryice. 
The  facts  being  as  above  set  forth,  the  question  arises  as  to 
the  applicability  and  eflfect  of  article  II,  section  4,  of  ^^ 
state  constitution  to  and  upon  the  persons  so  situated.    We 
cannot  see  the  legal  force  or  propriety  of  placing  such  a 
construction  upon  that  section  as  would  preclude  an  em- 
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ployee  of  the  United  States  or  state  gcfremment  from 
making  any  change  in  his  domicile  that  he  may  desire  to 
make.  Though  such  an  one  cannot  gain  or  lose  a  residence 
by  reason  of  his  presence  or  absence  when  employed  in  the 
service,  yet  he  can  establish  his  domicile  and  gain  a  resid- 
ence at  such  a  point  as  he  may  see  fit,  by  taking  the  proper 
and  appropriate  steps  so  to  do  independently  of  his  employ- 
ment. In  The  People  v.  Holden  (28  Cal.  137,)  it  was  decided 
that  section  4,  of  article  II,  of  the  constitution  of  California, 
(the  language  of  which  is  almost  identical  with  that  of  arti- 
cle II,  section  4,  of  the  constitution  of  Oregon,)  does  not 
add  to  or  take  from  the  conditions  upon  which  the  fact  of 
residence  is  made  to  depend;  and  it  was  held  that  that  sec- 
tion meant  simply  that  in  determining  the  fact  of  residence, 
presence  or  absence  in  the  service  of  the  United  States  shall 
not  be  taken  into  account,  or  in  other  words,  neither  pres- 
ence nor  absence  in  the  service  of  the  United  States  is  a 
condition  upon  which  the  fact  of  residences  can  be  affirmed 
or  denied.  It  sufficiently  appears  that  both  Cardwell  and 
Fritz  had  acquired  a  legal  residence  in  Wasco  County  prior 
to  the  election.  This  they  had  a  right  to  do;  nor  can  any 
such  interpretation  be  put  upon  the  section  of  the  constitu- 
tion referred  to  as  would  prevent  them  from  acquiring  such 
residence,  or  from  removing  their  residence  from  the  local- 
ity at  which  they  were  domiciled  at  the  time  they  entered 
the  civil  service  of  the  United  States  government.  They 
voted  at  the  election,  and  had  a  legal  right  so  to  do,  and  the 
court  below  did  not  err  in  refusing  to  strike  their  votes  from 
the  number  returned,  as  cast  for  the  respondents. 

Among  those  who  cast  their  votes  for  the  appellants  was 
one  Mathias  Meng.  On  June  26,  1867,  Meng  was  convicted 
of  the  crime  of  arson  in  the  circuit  court  of  the  state  of 
Oregon,  for  the  county  of  Wasco.  He  was  subsequently 
sentenced  to  imprisonment  in  the  penitentiary  for  the  term 
of  five  years.  On  September  25,  1867,  and  before  the  ex- 
piration of  his  sentence,  he  was  pardoned  by  the  governor 
of  the  state,  and  was  released  from  imprisonment.  The 
pardon  was  general  and  unconditional.     Upon  these  facts. 
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the  court  belo^  held,  in  substance,  that  while  the  pardon 
remitted  the  punishment  and  blotted  out  the  offense  for 
which  Ming  was  incarcerated  in  the  penitentiary,  yet  it  did 
not  restore  him  to  his  political  rights;  they  had  become  for- 
feited and  that  there  was  no  provision  in  the  constitution  or 
the  laws  that  authorized  or  warranted  their  restitution.  "We 
cannot  yield  our  assent  to  this  proposition.  The  doctrine 
of  pardons,  as  now  recognized  and  applied  by  ci\dlized  na- 
tions has  its  origin  in  Divine  law,  upon  which  it  rests,  the 
merciful  administration  of  human  justice,  and  finds  its  sanc- 
tion in  the  rules  of  political  and  social  ethics,  which  have 
been  firmly  established  and  approved  by  the  wisdom  of 
ages.  The  pardoning  power  has  been  exercised  from  time 
immemorial  by  the  sovereigns  of  those  nations  who  have 
made  any  advancement  whatever  in  the  science  of  human 
government.  Although  it  is  liable  to  great  abuse,  yet,  from 
the  very  necessity  of  things,  no  government  could  be  said  to 
be  well  ordered,  without  leaving  this  power  somewhere 
vested.  Every  one  who  has  made  well  directed  investiga- 
tions into  this  subject  must,  we  think,  reject  the  idea  that 
the  pardoning  power  is  vested  in  the  sovereign  or  executive 
solely  with  a  view  that  its  exercise  may  relieve  convicted 
criminals  from  the  punishment  which  the  law  inflicts  as  a 
consequence  of  their  adjudged  guilt.  The  administration 
of  human  justice  being  necessarily  imperfect,  it  sometimes 
happens  that  from  a  combination  of  im toward  circumstances, 
innocent  individuals  are  adjudged  to  be  guilty  of  the  com- 
mission oi  crimes  of  which  they  are  in  reality  innocent- 
Though  such  instances  are  of  rare  occurrence,  the  fact  that 
they  have  occurred,  and  are  likely  to  again  occur,  forbids  that 
we  should  refuse  to  admit  the  fearful  truth.  The  govern- 
ment so  organized  and  administered  as  to  preclude  the  pos- 
sibility of  relief  to  one  thus  unfortunate  would  present  a 
very  lamentable  spectacle.  It  would  defeat  one  of  the  main 
objects  for  which  governments  are  formed — that  of  promo- 
ting the  individual  and  collective  happiness  and  welfare 
of  mankind.  The  necessity  and  efiiciency  of  the  pardoning 
power  will  be  much  more  readily  acknowledged  when  it  is 


STATE  OF  OREGON,  SEPTEMBEB,  1870.  575 

Wood  V.  Fitzgerald. 

exercised  to  prevent  injustice;  it  being  ascertained  that  an 
error  of  the  kind  referred  to  has  been  committed;  than  when 
it  is  invoked  to  temper  the  judgment  which  the  law  has  pro- 
nounced upon  one  whose  guilt  is  established  beyond  perad- 
venture.  In  the  one  case  it  should  be  extended  as  a  matter 
of  right,  in  the  other,  a  matter  of  grace  and  mercy,  it  should 
be  exercised  with  care  and  discrimination.  Article  V,  sec- 
tion 14  of  the  state  constitution  vests  in  the  governor  in  very 
general  terms  the  power  to  grant  reprieves,  commutations 
and  pardons,  after  conviction,  for  all  offenses  except  trea- 
son. Article  II,  section  3,  of  the  same  instrument,  declares 
that  the  privilege  of  an  elector  shall  be  forfeited  by  a  con- 
viction of  any  crime  which  is  punishable  by  imprisonment 
in  tlie  penitentiary.  As  before  stated,  Meng  was  convicted 
of  the  crime  of  arson — a  crime  punishable  by  imprisonment 
in  the  penitentiary,  and  after  such  conviction,  the  governor 
moved  by  merciful  consideration,  granted  him  a  general, 
absolute  pardon.  The  question  therefore  arises,  did  the 
pardon  restore  to  him  the  privileges  of  an  elector,  which  were 
forfeited  by  his  conviction  of  the  said  crime,  or  did  it  oper- 
ate solely  to  relieve  him  from  the  corporal  punishment  of  in- 
carceration, leaving  him  to  suffer  all  the  other  consequences 
flowing  from  such  conviction.  After  careful  consideration 
of  the  law  as  it  exists,  and  the  abundant  authorities  on  this 
point,  we  can  arrive  at  no  other  consistent  or  satisfactory 
conclusions  than  that  a  general  absolute  pardon  relieves  the 
offender  not  only  from  imprisonment  but  from  all  the  con- 
sequential disabilities  of  the  judgment  of  conviction,  and 
restores  him  to  the  full  enjoyment  of  his  civil  rights, 
with  this  restriction  merely:  "That  it  cannot  divest  any 
person  of  any  right  or  interest,  which  the  law  has  permitted 
to  be  acquired  and  vested  in  consequence  of  the  judgment," 
(4  Blackstone's  Commentaries,  402;  8  Bacon's  Abr. Title  Par- 
don; Hawkins'  Pleas  of  the  Crown,  Title  Pardon,  b.  2,  c.  37, 
sections  34  and  54.)  It  seems  to  us  that  it  would  be  a  cause 
of  profound  regret  if  the  law  were  otherwise.  In  The  People 
V.  Pease  (3  Johnson's  Cases,  333-4), the  inquiry  of  the  court 
was  directed  towards  ascertaining  whether  the  pardon  of 
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the  goyemor  did  away  with  all  the  consequent  legal  disa- 
bilities which  attached  to  one  convicted  of  an  infamous 
crime.  It  was  held  ''  That  the  disabilities  formed  no  part 
of  the  judgment  against  a  convict,  but  are  the  legal  marks 
of  infamy  which  it  fixes  upon  him.  When,  therefore,  the 
judgment  is  pardoned,  the  legal  infamy  flowing  from  it  is 
equally  disposed  of  by  the  pardon."  The  Court  further 
declared  the  proposition  that  the  judgment  to  which  those 
disabilities  are  merely  consequential  can  be  released,  and 
yet  the  disabling  effect  thereof  remain,  to  be  untenable.  7h 
the  mailer  of  Deming  (10  Johnson,  233),  the  court  wisely 
said  that  ''policy  and  humanity  require  that  we  should  give 
the  convict  so  pardoned  as  complete  a  restoration  of  his 
private  rights  as  may  be  consistent  with  the  intervening 
rights  and  interests  of  others,"  and  it  held  "  that  the  effect 
of  the  pardon  was  to  acquit  the  offender  of  all  the  penalties 
annexed  to  the  conviction,  and  to  give  him  new  credit  and 
capacity."  The  force  and  applicability  of  these  decisions 
will  be  more  readily  observed  by  a  comparison  of  the  sec- 
tion of  the  constitution  of  Oregon,  above  cited,  with  very 
similar  provisions  in  the  constitution  and  the  laws  of  New 
York.  In  Pei^kins  v.  Stevens  (24  Pickering,  277),  it  was  in 
substance  declared  that  a  full  pardon  of  on  offense  removes 
all  blemishes  of  character,  wiped  away  the  infamy  of  the 
conviction,  and  restores  the  convict  to  his  civil  rights. 
Article  II,  section  2,  of  the  constitution  of  the  United 
States,  provided  that  the  president  "  shall  have  power  to 
grant  reprieves  and  pardons  for  offenses  against  the  United 
States,  except  in  cases  of  impeachment."  The  power  vested 
in  the  president  by  this  provision  of  the  federal  constitu- 
tion, is  perhaps  more  extensive  than  that  vested  in  the  gov- 
ernor of  this  state  by  the  provision  of  the  state  constitution 
already  cited;  but  both  rest  upon  the  same  broad  principle, 
and  there  are  no  good  reasons  why  the  general  rules  adhered 
to  in  one  case,  should  not  govern  in  the  other.  The  princi- 
ples and  powers  are  much  too  analogous  to  justify  the 
application  of  different  rules.  In  Ex  parte  Garland  (4'Wal- 
ace,    333-380),  the  supreme  court  of  the  United  States, 
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decided  that  '^  a  pardon  reaches  the  punishment  prescribed 
for  an  offense^  and  the  guilt  of  the  offender,  and  where  the 
pardon  is  full,  it  releases  the  punishment,  and  blots  out  of 
existence  the  guilt,  so  that  in  the  eye  of  the  law  the  offender 
is  as  innocent  as  if  he  had  never  committed  the  offense.*  If 
granted  before  conviction,  it  prevented  any  of  the  penalties 
and  disabilities  consequent  upon  conviction  from  attaching; 
if  granted  after  conviction,  it  removes  the  penalties  and 
disabilities,  and  restores  him  to  aU  his  civil  rights."  Hence 
we  conclude  that  the  pardon  granted  to  Meng,  restored  to 
him  the  privilege  of  an  elector,  and  that  in  striking  his  vote 
from  the  number  cast  for  appellants,  the  court  below  erred. 
Before  leaving  this  branch  of  the  case,  we  would  state  that 
in  our  opinion,  article  II,  section  3  of  the  state  constitu- 
tion, does  not  in  any  way  operate  as  a  restriction  or  limita- 
tion upon  the  effect  of  a  pardon  granted  by  the  executive, 
the  force  and  effect  of  that  section  being  confined  to  those 
convicted  of  infamous  crimes,  from  whom  the  executive 
clemency  has  been  or,may  be  withheld. 

C.  H.  Tates  and  W.  S.  Ford,  two  negroes,  voted  for  the 
respondents.  On  behalf  of  the  appellants,  it  is  urged,  that 
being  negroes,  they  were  disqualified  from  voting  by  article 
1,  section  2,  of  the  state  constitution,  and  the  laws  passed 
in  pursuance  thereof,  which  limit  the  privilege  of  the  elec- 
tive franchise  to  white  persons.  On  the  other  hand,  it  is 
urged,  that  they  became  legal  voters  upon  the  ratification 
of  the  fifteenth  amendment  to  the  federal  constitution,  and 
that  therefore  their  votes  should  be  allowed  to  stand  as 
cast.  The  gravity  of  the  question  presented  by  the  conflict 
of  the  state  and  federal  constitutions,  cannot  be  over  esti- 
mated, and  for  various  reasons  we  are  led  to  examine  into 
it  with  a  degree  of  care  and  circumspection  commensurate 
with  its  importance.  On  March  30,  1870,  the  secretary  of 
state  of  the  United  States  by  proclamation  declared,  in  sub- 
stance, that  the  fifteenth  amendment  to  the  constitution  of 
the  United  States  had  been  ratified  by  the  legislatures  of 
the  states  of  North  Carolina,  West  Virginia,  Massachusetts, 
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Wisconsin,  Maine,  Louisiana,  Michigan,  South  Carolina, 
Pennsjlvania,   Arkansas,    Connecticut,    Florida,    Illinois, 
Indiana,  New  York,  New  Hampshire,  Nevada,  Vermont, 
Yirginia,    Alabama,    Missouri,    Mississippi,   Ohio,   Iowa, 
Kansas,  Minnesota,  Bhode  Island,  Nebraska,  Texas,  and 
Georgia — ^in  all,  thirty  states.     It  also  appears  from  the 
said  proclamation,  that  the  state  of  New  York,  bj  its  legis- 
lature, passed  resolutions  withdrawing  the  previous  ratifica- 
tion.   The  power  of  a  state  thus  to  withdraw  its  previous 
ratification  has  been  strenuously  asserted  and  as  strenuously 
denied.    Upon  the  question,  however,  we  do  not  pass,  for 
even  if  the  state  of  New  York  had  the  power  so  to  do,  the 
necessary  number  of  states  ratifying  the  said  amendment 
still  remains.    It  is  conceded,  that  if  the  said  amendment 
was  legally  ratified  by  the  necessary  number  of    states 
through  their  legislatures,  and  the  proper  returns  made 
thereof  to  the  department  of  state  at  the  federal  capital, 
then  the  secretary  of  state,  acting  in  behalf  of  the  president 
of  the  United  States,  had  the  power  and  authority,  in  the 
discharge  of  his  official  duty,  to  issue,  or  cause  to  be  issued, 
such  proclamation.    The  fact  of  his  having  issued  it,  basing 
his  action,  as  he  necessarily  did,  upon  the  official  returns 
filed  in  the  department  over  which  he  presides,  carried  with 
it  prima  fade  evidence  of  the  legal  ratification  of  the  said 
amendment.     We  cannot  presume  otherwise,  than  that  he 
regularly  performed  his  official  duty,  and  that  the  resolu- 
tions of  the  legislatures  of  the  states  named,  ratifying  the 
amendment  were  in  his  custody,  having  been  placed  there 
officially.    In  the  record  and  proofs  of  this  case  we  find 
nothing  overcoming  this  prima  fade  evidence  or  lessening 
the  force  of  this  presumption.    The  question  of  the  l^ality 
of  the  ratification  of  this  amendment  is  one  which  is  exceed- 
ingly difficult  of  solution.     If  it  is  a  political  question,  it 
can. only  be  properly  passed  upon  by  the  people  or  their 
representatives,  and  judicial  inquiry  is,  from  the  very  na- 
ture thereof,  precluded.    If  judicial,  then  the  courts  have 
the  power  to  inquire  into  and  pass  upon  every  step  taken 
and  eveiy  vote  cast,  in  congress  and  in  the  legislatures,  in 
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every  stage  of  the  progress  of  the  amendment,  from  the  time 
it  was  first  proposed  in  the  congress  of  the  United  States,  to 
the  date  of  the  issuing  of  the  proclamation  by  the  secretary 
of  state.  This  woxdd  certainly  open  up  a  wider  range  of 
jurisdiction  than  has  ever  before  been  traversed  by  any 
state  court,  and  whatever  may  be  the  powers  of  the  federal 
courts  in  this  direction,  it  must  be  conceded,  we  think,  that 
no  state  court  has  the  necessary  power  or  jurisdiction  to 
marshal  before  it,  the  proofs  necessary  to  establish  any  dis- 
puted question  of  fact  in  connection  with  the  passage  and 
ratification  of  this  amendment. 

Let  us  assume,  however,  for  the  purposes  of  this  case, 
that  it  is  a  judicial  question.  A  careful  examination  of  the 
records  discloses  nothing  to  warrant  the  court  in  pronounc- 
ing it  illegal  and  void.  It  is  true,  counsel  in  the  argument, 
alluded  to  certain  facts  of  pretty  general  notoriety,  which,  if 
true  and  properly  established,  would  mndoubtedly  weigh 
heavily  against  the  validity  of  the  amendment,  but  they  were 
all  extraneous  to  the  record,  and  lacked  those  qualities  neces- 
sary to  command  or  justify  judicial  consideration.  The 
manner  of  the  adoption  of  this  amendment  is  a  matter  of 
history,  and  while  individuals  may  be  capstrained  to  believe 
it  an  unwise  measure  of  government  policy,  and  while  the 
very  peculiar  circumstances  attending  its  ratification  by  the 
legislatures  of  some  of  the  states  render  it  obnoxious  to  ex- 
ception, yet  in  view  of  the  ascertained  facts  in  this  case,  we 
cannot  do  otherwise  than  declare  it  to  be  a  valid  amendment 
to  the  federal  constitution.  To  hold  otherwise  under  the 
circumstances  woxdd  be  to  unwarrantably  overthrow  certain 
well  established  principles  of  law,  and  give  to  judicial  dis- 
cussion such  a  coloring  of  partisan  feeling  as  woxdd  lead  to 
very  tmfortunate  results.  We  proceed  next  to  consider  the 
effect  of  this  amendment  upon  article  !!,•  sec.  2,  of  the  state 
constitution.  Prior  to  the  ratification  of  the  said  amend- 
ment the  several  states  had  complete  control  over  all  ques* 
tions  of  suffirage,  that  being  among  the  powers  reserved  by  the 
tenth  amendment  to  the  federal  constitution.  By  the  ratifica- 
tion of  the  fifthteenth  amendment  they  in  a  measure  parted 
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with  this  reserved  right,  so  far  as  to  acquiese  in  the  remoT^  of 
all  restrictions  heretofore  existing  "on  account  of  color,  or 
previous  condition  of  servitude,"  and  to  agree  not  to  abridge 
the  right  granted  by  that  amendment,  leaving  negroes,  who 
are  recognized  as  citizens  by  certain  acts  of  the  federal  con- 
gress, free  to  exercise  the  privileges  of  the  elective  franchise 
in  any  and  all  the  states  upon  the  same  conditions  as  white 
persons.    Having  been  ratified,  this  amendment  became  a 
part  of  the  federal  constitution — part  of  the  supreme  law  of 
the  land — and  its  effect  is  to  deprive  the  provisions  of  the 
state  constitution  and  the  acts  of  the  state  legislature,  re- 
stricting the  exercise  of  the  suffrage  to  white  persons,  of  all 
legal  force  and  efficacy.    The  votes  of  Yates  and  Ford  will 
remain  as  cast,  and  as  counted  by  the  court  below.     In 
passing  upon  this  case,  the  court  below  refused  to  allow  the 
votes  of  seven  persons,  cast  for  appellants,  and  those  of  four 
other  persons  cast  £or  the  respondents;  it  having  found  that 
though  otherwise  qualified,  they  voted  out  of  the  several 
precincts  in  which  it  was  claimed  they  resided.     Article  II, 
section  17,  of  the  state  constitution,  declares  that  ''all  quali- 
fied electors  shall  vote  in  the  election  precinct  in  the  county 
where  they  may  res^e  for  county  officers,  and  in  any  county 
in  the  state  for  state  officers,  or  in  any  county  of  a  congress- 
ional district  in  which  such  elector  may  reside  for  members 
of  congress."    This  provision  appears  to  be  the  basis  upon 
which  rests  section  1  of  title  I  of  chapter  XIII,  p.  696  of  the 
generd  laws,  which  section  provides,  among  other  things, 
**that  ninety  days  bonafde  residence  in  a  county,  next  pre- 
ceding an  election,  shall  be  required  to  entitle  a  person  to 
vote  for  county  and  precinct  officers,  and  likewise  ninety 
days  preceding  such  election  in  a  district  for  district  officers." 
It  clearly  appears  that  a  person  who  has  resided  in  the  state 
of  Oregon  for  six  n^onths,  and  is  otherwise  qualified,  may 
cast  his  vote  for  any  candidate  for  any  state  office  in  any 
county  in  the  state,  also,  that  being  a  citizen  of  the  state, 
and  having  resided  in  a  certain  district  ninety  days  next 
preceding  an  election,  he  may  vote  for  any  candidate  for 
any  district  office  in  any  county  in  the  district  wherein  he 


STATE  OF  OREGON,  SEPTEMBER,  1869.  581 

Wood  V.  Fitzgerald. 

may  be  on  the  day  of  the  election.  Assuredly,  then,  the 
logical  sequence  would  be,  that,  having  resided  in  a  certain 
county  ninety  days  next  preceding  an  election,  the  elector 
may  vote  for  county  officers  in  any  part,  or  precinct  rather, 
of  the  county.  But  it  is  not  in  view  of  the  law  proposed  to 
lay  down  such  a  broad  and  comprehensive  rule,  the  purpose 
of  this  inquiry  being  simply  to  ascertain  and  arrive  at  what 
should  be  the  just  and  proper  rule  by  which  to  decide  the 
exact  point  presented. 

It  appears  that  the  persons  referred  to,  though  they  re- 
sided within  the  county,  had  no  fixed  and  settled  domicile 
in  any  precinct  therein,  but  that  from  the  nature  of  their 
avocations — ^being  for  the  most  part  stock  raisers,  herders 
and  transporters  of  freight — were  constantly  changing  the 
localiiy  of  their  temporary  domiciles.  There  is  no  law  upon 
the  statute  book  which  fairly  reaches  the  circumstances  of 
the  persons  whose  right  to  vote  is  now  being  inquired  into. 
General  rules  we  have,  and  a  number  of  legislative  enact- 
ments, which,  if  we  were  to  construe  them  narrowly,  might 
be  cited  in  opposition  to  their  right  to  vote.  But  it  is  not 
our"intention  to j  place  upon  these  laws  an  interpretation 
which,  while  it  agrees  with  the  letter,  totally  disregards  the 
spirit  thereof.  Every  qualified  resident  of  a  county  has  a 
right  to  cast  his  vote  therein  for  county  officers.  As  a  mat- 
ter of  abstract  justice,  the  mere  fact  of  his  being  fixedly 
domiciled  in  some  one  of  the  precincts  therein,  shoxdd  not 
invest  him  with  greater  rights  than  should  be  accorded  to 
one  who  may  chance  to  reside  in  a  part  of  the  county  where 
no  precinct  has  been  erected,  or  to  one  whose  employment 
obliges  him  to  shift  his  domicile  from  point  to  point,  with 
such  frequency  as  to  prevent  him  from  acquiring  the  qualifi- 
cation of  a  residence  of  ninety  days  in  any  given  precinct. 
All  these  classes  are  equally  interested  in  the  proper  ad- 
ministration of  the  affairs  of  the  county,  as  well  as  of  the 
district  or  of  the  state,  and  should  in  all  fairness  be  allowed 
a  vote.  It  is  true  that  when  an  individual  has  established 
for  himself  a  settled  residence  and  fixed  domicile  in  any 
precinct  of  a  county,  there  he  must  vot^.     When,  however. 
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an  individual  is  a  bona  fide  resident  of  a  county^  but  has  no 
fixed  residence  or  domicile  in  any  particular  precinct 
therein,  he  may  vote  in  any  precinct  in  which  he  finds  him- 
self on  the  day  of  election.  It  may  be  that  by  allowing  this 
class  of  persons  to  vote  in  whatever  precinct  they  chance  to 
be  on  the  election  days,  may  increase  the  facilities  for  the 
perpetration  of  fraud,  and  may  induce  reckless  persons  to 
repeat  their  votes,  but  if  the  laws  punishing  fraudulent 
voters  are  enforced  as  they  should  be,  the  danger  to  be  ap- 
prehended is  not  so  great  as  the  wrong  of  unnecessarily  and 
arbitrarily  restricting  the  privileges  of  that  large  number 
of  worthy  and  energetic  citizens,  who,  from  the  nature  of 
their  honest  employment,  frequently  have  no  fixed  residence, 
and  are  constantly  called  upon  to  shift  even  their  temporary 
abodes,  from  point  to  point,  in  order  to  properly  conduct 
their  business.  Being  well  assured  that  our  views  upon 
this  branch  of  the  case  agree  with  the  spirit  of  the  law,  we 
shall  allow  these  votes  to  remain  as  they  stand  upon  the 
poll  books. 

Appellant's  counsel  charge  error  in  the  court  below,  in 
counting  the  votes  of  H.  Crellish,  E.  Bernard,  and  E.  A. 
Willis.  These  persons  voted  for  the  respondent,  but  it 
appears  that  their  vgtes  were  excluded  from  the  final  count 
by  the  judges  of  election,  in  the  manner  prescribed  by  sec- 
tion 23,  p.  702,  of  the  general  laws.  From  the  statement 
of  agreed  facts,  it  appears  that  they  were  all  persons  of 
foreign  birth,  and  that  they  had  resided  long  enough  in  the 
state  and  county  to  be  entitled  to  vote,  if  otherwise  quali- 
fied. It  also  appears  that  they  had  been  naturalized  less 
than  six  months  prior  to  the  election,  and  having  previously 
served  in  the  armies  of  the  United  States,  were  admitted  to 
citizenship  in  the  manner  set  forth  in  section  171  of  the  act 
of  congress,  in  relation  to  the  naturalization  of  aliens.  It 
is  urged  that,  notwithstanding  this  section  dispenses  with 
any  previous  declarations  of  intentions,  and  permits  the 
naturalization  of  an  alien,  under  certain  circumstances,  to 
proceed  without  such  previous  declaration,  still  such  person 
cannot  exercise  the  privilege  of  an  elector  until  one  year  has 


STATE  OF  OREGON.  SEPTEMBER,  1869.  583 


Wood  V.  Fitzgerald. 


elapsed  from  the  date  of  his  naturalization.  In  support  of 
this  proposition,  counsel  cite  article  II,  section  2,  of  the 
state  constitution,  and  particularly  that  part  thereof,  which 
declares  that  "every  white  male  of  foreign  birth  of  the  age 
of  twenty-one  years  and  upwards,  who  shall  have  resided  in 
the  United  States  one  year,  and  shall  have  resided  in 
this  State  during  the  six  months  immediately  preceding 
such  election,  and  shall  have  declared  his  intention  to  be- 
come a  citizen  of  the  United  States  one  year  preceding  such 
election,  *  *  *  shall  be  entitled  to  vote,  at  all 
elections  authorized  by  law,"  and  insist  that  in  cases  such 
as  these,  this  constitutional  provision  becomes  a  dead  letter, 
unless  we  treat  the  naturalization  of  an  alien  under  section 
seventeen  of  the  act  of  congress  referred  to,  as  nothing 
more  than  a  declaration  of  intention,  and  refuse  him  the 
privilege  of  voting  until  a  full  year  has  elapsed  from  the 
date  of  such  naturalization.  We  confess  our  utter  inability 
to  discover  any  legal  or  logical  force  in  the  proposition 
presented.  The  question:  Should  these  votes  be  counted? 
furnishes  its  own  answer.  When  these  persons  were  natural- 
ized, they  became  citizens  of  the  United  States  instantly, 
and  as  such  had  a  right  to  vote,  for  it  is  agreed  that  they 
had  resided  in  the  state  and  county  a  much  greater  length 
of  time  than  the  law  requires.  The  court  below  counted 
these  votes,  adding  them  to  the  number  cast  for  respondent, 
and  in  so  doing,  did  not  err. 

The  next  question  of  importance  that  presents  itself,  is  as 
to  the  proper  disposition  of  the  costs  herein.  The  court 
below  having  found  in  favor  of  the  respondents,  adjudged 
that  they  have  and  recover  costs  and  disbursements.  Was 
this  judgment  erroneous?  We  think  it  was,  and  for  these 
reasons.  All  the  authorities  concur  in  declaring  the  right 
to  recover  costs  to  be  purely  statutory.  No  such  right 
existed  at  common  law.  The  authority  to  tax  costs  and 
disbursements  eo  nomine  in  favor  of  the  prevailing  party  in 
the  English  courts,  is  found  in  the  statute  of  Gloucester,  6 
Edward  I,  c.  1,  and  in  the  statutes,  23  Heniy  VIII,  c.  15; 
4  James  I,  c.  3;  8  &  9  William,  III,  c.  11;  and  4  and  5  Anne, 
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c.  16;  and  the  varioiis  amendments  thereto.  In  this  state, 
the  right  to  recover  costs  is  given  by  the  code ;  the  pro- 
visions in  relation  thereto  being  in  principle  and  effect 
similar  to  the  English  statutes  named.  The  rule  above  set 
forth  is  clearly  laid  down  in  Clark  v.  Dewey  (15  Johnson, 
250);  in  Waterman  v.  BenachoUen  (113  Johnson,  425),  and 
in  The  Supervisors  of  Orumdaga  v.  Brings  (3  Denio,  174), 
and  is  folly  recognized  and  followed  in  McDonald  v.  livans^ 
recently  decided  by  this  court.  Upon  this  point,  seeBouvier'a 
Dictionary,  vol.  1,  title,  costs,  subdivision  2,  and  the 
authorities  there  cited.  These  principles  of  law  being  set- 
tled clearly  and  beyond  aU  contention,  let  us  apply  them  to 
this  case.  Title  V  of  chapter  13  of  the  general  laws,  pro- 
vides for  and  points  out  tiie  manner  of  contesting  the  elec- 
tion of  district,  county,  and  precinct  ofBicers.  It  is  singu- 
larly silent  upon  the  subject  of  costs  and  disbursements. 
Title  y,  of  chapter  6  of  the  code  of  civil  procedure,  is 
devoted  entirely  to  the  subject  of  costs  and  disburse- 
ments, and  sections  539  and  541  enumerate  or  describe  the 
cases  in  which  the  plaintiff  or  defendant  is  allowed  to  re- 
cover costs.  Neither  of  the  sections  contain  any  refer- 
ence to  a  case  of  contest  of  election.  It  is  evidently  a  cairii« 
omissxis.  Section  543  of  the  code,  provides  that  ''a  party 
entitled  to  costs,  shall  also  be  allowed  for  all  necessary  dis- 
bursements," etc. 

From  the  application  of  the  rules  of  construction  just  re- 
ferred to,  it  follows,  that  unless  a  party  is  allowed  costs 
he  cannot  recover  disbursements.  For  the  recovery  of  dis- 
bursements is  made  dependent  upon  the  recovery  of  costs 
bj  tlie  statute.  It  follows,  therefore,  that  in  cases  of  con- 
test of  election,  under  title  Y,  of  chapter  13  of  the  general 
laws,  costs  and  disbursements  cannot  be  recovered,  and  the 
court  below  erred  in  entering  a  judgment  therefor. 

As  regards  the  votes  of  the  other  persons  named  in  the 
brief,  and  referred  to  in  the  argument,  we  find  that  thej 
were  disposed  of  on  questions  of  fact  solely,  and  upon  ex- 
amination, we  have  concluded  not  to  interfere  with  the 
findings  of  the  court  below  in  relation  thereto. 
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From  the  above,  it  follows,  that  to  the  number  of  votes 
polled  for  Wood  and  Mays,  as  aseertainedlby  the  court 
below,  there  should  be  added  the  votes  of  Zettler,  Snooks, 
Brown  and  Curry;  and  to  the  number  of  votes  polled  for 
Fitzgerald  and  Wingate,  should  be  added  the  votes  of  Hen- 
derson, Kimberlin,  Masterson,  Scroggins,  Manning,  Wil- 
liams, Strau  and  Meng.  The  number  of  legal  votes,  there- 
fore, for  each  candidate  stands  as  follows:  Wood,  316; 
Fitzgerald,  309;  Mays,  307  and  Wingate,  306.  Wood  and 
Fitzgerald  having  each  a  majority  over  the  other  candidates, 
are  entitled  to  the  offices  of  commissioners  of  Wasco 
County. 

Let  judgment  be  entered  and  certificates  issued  accord- 
ingly- 


ABANDONMENT. 

1.  If  the  defendant  has  voluntarily  abandoned  the  nse  of  the  land  in 
question  aa  a  part  of  its  line  of  transportation,  the  land  is  liable  to  be 
condemned.    Oregon  Cascades  B,  R,  Co,  y.  Oregon  Steam  JVav.  Co.,  164. 

ABATEMENT. 

See  PBAonoXy  13. 

1.  A  DENiAXi  of  the  plaintiff's  corporate  existence,  may,  in  some  instances, 
be  a  plea  in  bar;  but  when  establishing  the  truth  of  the  plea,  will  not 
authorize  a  judgment  that  will  bar  a  future  action,  but  will  abate  the 
present  action,  the  plea  is  in  abatement.  Oregon  Centrdi  R,  R.  Co.  v. 
Wait,  91. 

ACOOBD  AND  SATISFACTION. 
See  Beceift. 

ACKNOWLEDGMENT. 
See  DxsD. 

ACTION. 
See  PiiEading;  Altebatioit,  3;  Cobpobatxoit,  24,  33;  Mbchakiob'  Lise,  2,  3. 

ADMINISTBATOB. 
See  ExscuTOB  and  Admixisibatob. 

ADMISSIONS. 
See  Etidence;  Pleadino,  14;  Stxpulatzoe,  1. 

ADYEBSE  POSSESSION. 
See  PosBESBiov. 

AFFIDAVIT. 
See  JuBisDicnov;  Pbicuce,  15,  16. 

AGENT. 
See  pBnrciPAii  uro  Aanr. 
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ALIEN. 
See  Tbbatt. 

ALIMONY. 
See  DiYOBCE. 

ALTERATION. 
See  Interlineation,   1. 

1.  'If  the  plaintiff  took  a  joint  note  knowing  that  it  was  altered  withont  the 

consent  of  one  of  the  makers,  he  can  not  recover  /igainst  the  maker  not 
consenting.     Wills  v.  WUson,  308. 

2.  If  it  is  so  altered,  and  the  plaintiff  before  receiving  the  altered  note  was 
pnt  upon  inquiry,  he  can  not  recover  against  the  party  who  did  not  con- 
sent to  the  alteration.    Id. 

8.  If  the  plaintiff  was  without  fault  and  was  deceived,  and  received  the 
note  believing  that  the  note  was  ^tered  by  both  the  makers,  when  in 
fact  one  of  the  makers  did  not  authorize  the  alteration,  the  plaintiff  i» 
entitled  to  recover  against  the  latter  upon  the  original  note,  to  the  same 
extent  as  if  no  alteration  had  been  made.    Id. 

ABANDONMENT. 

1.  If  a  railroad  corporation  has  voluntarily  abandoned  the  use  of  the  land 
in  question  as  a  part  of  its  line  of  transportation,  the  land  is  liable  to 
be  condemned  to  the  use  of  another  corporation.  The  question  of  for- 
feiture can  not  be  tried  in  a  proceeding  to  condemn  land.  Oregon  Cas- 
cades B.  R.  Co.  V.  Oregon  Steam  Nov.  Co.,  164. 

AMEia)MENT. 
See  Pbaotice,  10,  11;  Sxtpflementabt  Answeb,  1. 

1.  If  a  proposed  amendment  to  a  pleading  sets  up  only  a  canse  of  action  or 
of  defense  that  existed  at  the  filing  of  the  former  pleading,  it  devolves 
upon  the  party  asking  the  amendment  to  show  a  reasonable  excuse  for 
the  delay.    HoUaday  et  al.  v.  EUiot  et  al.,  340. 

2.  Yabiakce. — Variance  to  be  material,  must  have  misled  the  adverse  party 
to  his  prejudice.  When  misled,  proof  thereof  must  be  made  to  the 
Court  below,  to  enable  a  party  to  avail  himself  of  the  provisions  of  sec- 
tion 94  of  the  Code.    Hia  v.  MeUon,  542. 

ANIMALS. 
See  Fence. 

ANSWER. 

See  Slanseb,  3;  SuFPiiEMSNTABY  Answeb,  1. 

1.  Avoidance. — ^An  answer  that  seeks  to  avoid  the  force  of  an  alleged  cove- 
nant of  warranty,  by  a  statement  that  the  covenantor  did  not  undertake 
to  convey  any  greater  interest  in  the  premises  than  one  fifth,  does  not 
allege  a  material  fact.    Taggart  v.  Risley  et  oZ.,  306. 
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2.  In  an  action  to  condemn  land  to  the  nse  of  a  railway  company,  the  de- 
fendant denied  that  the  plaintiff  was  a  corporation,  and  also  presented 
issues,  as  to  the  yalne  of  the  land,  and  the  amount  of  resulting  damages; 
Held,  that  these  issues  could  n«t  be  tried  together.  The  defendant  de- 
clined to  elect,  and  the  denial  of  the  plaintiff's  corporate  capacity,  was 
struck  out  on  motion  of  the  plaintiff.    Oregon  Cen.  B,  R.  Co,  v.  Waii,  91. 

APPEAL. 

See  Costs,  6;  Cbiminaii  Law,  };  Discbetion,  2;  EuecnoN,  2,  4;  Ezbcu- 
TioM,  6;  JuixiMBNT,  8;  MANDAifXTs,  9;  Pbagtzcx,  22;  Bioisteb  op  Lauds, 
2;  Shxbiff,  1. 

1.  SxBYics  OF  Nones  OF  Appsal. — ^Notice  of  an  appeal  from  a  judgment, 
rendered  by  a  justice  of  the  peace,  may  be  served  either  upon  the  party 
personally,  or  on  the  attorney  who  appeared  for  him  in  the  action,  if  such 
attorney  resides  in  the  county  where  the  trial  was  had.  Carr  y.  Hurd, 
160. 

2.  STATBafENT. — A  CBUsc  will  not  be  dismissed  for  want  of  a  statement,  or 
because  the  statement  certified  here  is  defectiye.  Piitman  v.  Pittman, 
472. 

3.  An  order,  made  in  a  divorce  suit,  assigning  the  minor  children  to  the 
custody  of  one  of  the  parties,  is  in  the  nature  of  a  decree,  and  is  a  sub- 
ject of  review  on  appeal  under  sec.  525.    Id. 

4.  JuDOMEirr  bt  Confession. — Sec.  526  of  the  Code  provides  that  no  ap- 
peal shall  lie,  in  cases  of  judgment  or  decree,  by  confession  or  for  want 
of  answer.    Fassman  v.  Baumgartner,  469. 

5  By  an  attempted  appeal  from  a  decree  for  want  of  answer,  this  court  ac- 
quires no  other  jurisdiction  over  the  subject  than  the  power  to  dismiss 
such  appeal.    Id. 

6.  An  undertaking  must  be  filed  within  the  time  prescribed,  to  wit:  within 
ten  days  after  the  service  of  the  notice  of  appeal  is  given,  or  the  appeal 
is  not  perfected,  and  will  be  dismissed  on  motion.  Canyon  Rood  Co.  v. 
Lawrence,  519.  * 

7.  Notice  of  Appbaii. — Where  the  notice  of  appeal  specified  a  judgment  for 
$57.75,  and  the  transcript  disclosed  a  judgment  for  $52.50,  the  appeal 
was  dismissed.    Chipman  v.  Bronson,  320. 

8.  If  error  has  been  committed  or  discretion  abused,  it  must  appear  affirma- 
tively.   It  will  not  be  presumed.    FiUmian  v.  PUiman,  553. 

9.  Betitbn. — The  return  of  service  of  notice  of  appeal  being  imperfect,  may 
be  amended  so  as  to  conform  to  the  facts.    Seely  v.  SabaslioLn,  563. 

APPEAEANCE. 
See  Pbocess;  Jubisdiction;  Attobnet,  1. 

ABBEST. 
See  Wabbant  of  Abbest;  Execution,  6. 
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ASSAULT. 
S«e  Sklf  Detbmbe,  2.    * 

ASSIGNMENT. 

1.  Ratification. — ^TJpon  proof  that  the  tmstee  had  no  linowledge  of  a  dis- 
crepancy between  the  terms  of  the  original  deed  and  those  of  the  con- 
flrmatory  deed,  and  that  the  latter  was  in  the  custody  of  another  and  was 
neyer  in  the  custody  of  the  trustee,  except  for  the  purpose  of  signing  the 
release  written  thereon:  Edd,  that  such  signing  waa  not  a  ratification 
of,  or  consent  to,  a  change  in  the  character  of  the  trust.  Chapman  v. 
WUbur,  326. 

2.  VoLimTAST  CoMTBTANCB. — The  execution  of  an  assignment  by  the  trustee 
(he  being  the  grantee)  which  was  written  on  the  back  of  a  oonfimtttory 
deed,  was  held  not  to  be  coudusiye  proof  that  the  trustee  knew  the  con- 
tents of  the  confirmatory  deed.    Id, 

ASSESSMENT. 

1.  A  NOTE  payable  at  a  specified  place  in  this  state  is  an  "indebtedness 
within  this  state,"  within  the  meaning  of  the  reyenue  law,  notwithstand- 
ing the  owner  of  the  note  may  be  a  non-resident  and  absent.  Ankeny  d 
oZ.  y.  JduUnomah  CownUf,  386. 

2.  Am  ordinary  promissory  note,  the  owner  of  which  is  absent  from  this 
state,  is  not  an  "indebtedness  within  this  state,"  which  can  be  deducted 
from  the  debtor's  assessment.    Anhmy  y.  MvUnomah  Gowdy,  388. 

ASSESSOB. 
See  Taxjes,  4,  5. 

ASSIGNS. 
See  CoysNANT,  1. 

ATTORNEY. 

See  UsuBY,  1. 

1.  Duty  of  Ooumbel. — Where  counsel  had  appeared  and  subscribed  the 
original  answer,  and  the  excuse  was  made  that  the  defendant  had  no 
means  to  secure  the  aid  of  counsel.  It  was  held,  that  the  law  will  not 
tolerate  the  position  that  counsel  can  or  will  place  themselyes  on  the 
record  as  such,  and  afterwards  permit  this  excuse  to  be  true  in  point  of 
fact.    HoUaday  et  al.  y.  EUioU  et  al.,  340. 

BAIL. 

See  Cbiminaij  Law. 

1.  Habeas  Cobpus.—Ou  habeas  corpus  to  discharge  from  an  order  holding 
to  bail,  a  rehearing  of  the  eyidence  is  not  a  matter  of  course  Fleming 
etai.  y.  Bitis,  286. 


INDEX.  591 


BAILMENT. 
See  Pbincipaii  and  Aosnt. 

BAB. 

See  PuLiDura;  Abatkmxht,  1. 

BETTING  AND  GAMING. 
See  LoTTSBY. 

BILLS  AND  NOTES. 
See  Altbbation,  1,  3;  Ck>NTBACT,  2,  3,  4,  5;  Eyidenob,  1;  Taxss,  1,  2,  3. 

•      BILL  OF  PABTIOULABS. 
See  Pleading;  Psaotice. 

BILL  OF  BEVIEW. 
See  Dbgbeb,  1;  Judgment,  11. 

1.  A  siiit  in  the  nature  of  a  bill  of  reyiew  to  set  aside  or  modify  a  judgment 
or  decree,  is  entertained  by  yirtne  of  the  original  and  not  the  appellate 
jorisdiction  of  the  Court.    Kennard  et  cU,  y.  Sax,  263. 

2.  To  varrant  a  review  of  a  decree  by  an  original  smt,  except  for  error 
appearing  on  the  record,  a  reason  must  be  shown  why  the  facts  now 
presented  were  not  presented  and  determined  on  the  former  trial.  Har- 
per V.  Eatding  etal.,  361. 

BILL  OF  SALE. 

See  SaiiB. 

BOAT. 
See  Nayigablb  Stbeam. 

BOOM. 

See  Navigable  Stbeam. 

BBIDGE. 
See  Highway,  1,  2. 

BBOEER. 
See  Pbinoipal  and  Agent. 

BUILDINGS. 
'    See  Bailway,  3. 

BURDEN  OF  PROOF. 
See  Evidence;  Constbuction,  1. 
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CANAL. 

See  COBPOBATION. 

'  CAUSE  OF  ACTION. 
See  Action;  Pleapino. 

CEBTIOKABI. 
See  Wbit  of  Bjeyiew.  * 

CHALLENGE. 
See  Election. 

CHANCERY. 

See  Equity. 

CHECK. 
See  BiLUS  and  Notes. 

CHILD. 
See  Pasent  and  Child. 

CIRCUIT  COURT. 
See  CoNBTrrunoN,  1;  Donation  Act,  4;  Time,  1. 

CITY  OF  PORTLAND. 

1.  Neoliqencb.— Section  127  of  the  charter  of  the  city  of  Portland,  exempts 
the  city  from  liability  for  any  injury  to  the  person,  growing  out  of  the 
defective  condition  of  any  street  or  sidewalk.  O'Harra  et  al.  t.  City 
of  Portland,  525. 

CLERK. 
See  JuDOSfENT,  9,  10. 

CLOUD  ON  TITLE. 

See  Equitt. 

1.  Complaint. — In  a  suit  to  remoye  a  cloud  from  a  title  acquired  under  a 
judgment  by  confession,  in  which  the  plaintijQf  admits  that  the  derk 
failed  to  enter  the  judgment  in  the  judgment  book,  the  complaint  should 
state  what  acts  were  done  by  the  parties  and  by  the  clerk  in  relation  to 

^"^  confessing  and  entering  the  judgment.    King  y.  Higgins,  406. 

2.  Suit  to  RsMoyE  Cloud. — In  a  suit  brought  to  remoye  a  cloud  from 
title  to  real  estate,  it  is  necessary  to  state  facts  from  which  the  Court  can 
properly  draw  the  conclusion  that  the  claim  made  by  the  defendant  is  a 
cloud  upon  the  plaintifiTs  title.    Id. 
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3.  Idkm. — It  is  not  every  case  where  an  instrument  in  the  hands  of  another 
person  is  oaloulated  to  induce  the  belief  that  the  plaintifiTs  title  is  invalid, 
that  such  instrument  is  the  foundation  of  a  suit.  Nor  is  it,  in  all  oases, 
necessary  for  the  plaintiff  to  wait  until  he  has  been  disturbed  by  legal 
proceedings,  nor  to  first  establish  his  title  by  a  judgment  at  law.    Id. 

4.  Insx. — One  may  maintain  a  suit  to  remove  a  cloud,  notwithstanding  it 
appears  from  his  complaint  that  he  has  a  legal  title.  The  exception  is, 
that  if  it  appears  on  the  face  of  the  papers  under  which  the  defendant 
claims,  that  the  legal  title  is  in  the  plaintiff,  the  suit  cannot  be  main- 
tained.   Id. 

COIN. 
See  Intk&linbateon. 

1.  Where  the  plaintiff  sues  for  gold  coin  loaned  to  the  amount  of  $80,  he 
will  not  be  entitled  to  recover  a  judgment  for  $114,  on  the  ground  that 
the  coin  was  worth  that  sum  in  currency.    Davis  v.  Jfoson,  154. 

2.  In  such  case,  evidence  of  the  relative  value  of  coin  and  legal  tendex 
notes  is  not  admissible.    Id, 

3.  Gttstox. — Nor  is  evidence  of  the  custom  of  a  particular  bank  to  pay 
coin  on  checks  that  do  not  name  the  kind  of  currency,  or  of  the  customs 
of  other  banks  in  the  place  in  this  respect.    Id, 

4.  ExPBEss  AND  Implied  Ck>NTBACT8. — ^Where  the  parties  have  agreed  orally 
that  the  wages  shall  be  at  a  fixed  rate  in  gold  coin,  but  have  failed  to 
reduce  the  agreement  to  writing,  it  is  held  not  to  amount  to  a  special 
agreement,  and  evidence  of  the  reasonable  value  is  admissible,  under 
proper  pleadings.    Id. 

COMMITMENT. 

1.  An  order  of  commitment  made  by  a  Court  having  jurisdiction,  is  not 
void  because  of  error  of  fact  or  of  law.    Fleming  v.  J8i2b,  286. 

[  2.  Inpobmaijtt  in  the  commitment  will  not  justify  a  discharge  when  it  is  in 
the  power  of  the  petitioner  to  produce  the  record,  and  he  fails  to  pro- 
dace  it.    Id, 

COMMON  CABRIEB. 

See  PjUNCIPAIi  AND  AOKNT. 

COMPENSATION. 
See  Dakaobs. 

COMPLAINT. 
Bee  PiAADiNos. 

COMPROMISE. 
Bee  Eboxipt;  Conbidbbatiom. 
39 
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CONFESSION. 

See  AfpbaIj,  4. 

1.  ADsnaRioss.-  Where  admissions  were  made  to  the  arrestiiig  officer,  and 
it  also  appears  (hut  the  officer  adTised  the  defendant  to  make  a  confes- 
sion but  it  did  oot  appear  whether  the  admission  was  made  before  or 
after  the  advice  was  given,  and  the  defendant's  attorney  n^lected  to 
qaestion  the  witness  on  that  snbject,  the  Court  refused  to  charge  the 
jnrj  that  they  shonld  disregard  the  evidence  of  the  admissions.  State  t. 
Leonardf  167. 

CONFESSION  OF  JUDGMENT. 
See  Judoxknt;    Cloud  on  Titlb,  1. 

1.  Undeb  a  statnte  relating  to  jadgments  by  confession,  which  requires  the 
plaintiff  to  file  a  sworn  statement,  and  enacts  that  the  clerk  shall  indorse 
the  judgment  upon  the  statement  and  enter  it  in  the  judgment  book,  the 
t«o  entries  onght  to  be  deemed  to  have  the  force  of  duplicate  copies, 
each  having  the  effect  of  an  original.    King  v.  Hlggins,  406. 

2.  Clebical  Ebbob. — ^Where  the  clerk  indorsed  the  judgment  on  the  state- 
meut,  but  by  mistake  omitted  to  enter  it  in  the  judgment  book,  it  was 
held  that  the  omission  would  not  invalidate  the  judgment,  except  in 
favor  of  one  who  has  been  misled  by  the  omission,    id. 

CONSIDEKATION. 

1.  The  n^ease  of  a  doubtful  claim  is  a  sufficient  consideration  to  uphold  a 
couQter-release  of  a  claim  for  damages.     Williams  ▼.  Foppleton,  139. 

2.  Pabol  evidence  may  explain  a  writing  as  to  the  consideration  expressed 
therein,  and  the  actual  consideration  may  be  proved.    Id. 

3.  Failubb  of  consideration  may  be  ^ead  in  an  action  for  unpaid  assess- 
ments on  stock.    Oregon  Central  ^  R,  Co.  v.  Scoggin,  161. 

CONSTITUTION. 
See  Comrrr  Seat,  1;  Cobpobation,  21,  32;  Statute,  1;  Vaganot,  1. 

1.  Ip  the  question,  whether  a  woman  who  died  before  the  passage  of  the 
donation  law  became  entitled  under  that  Act,  is  still  open  to  discussion, 
its  review  should  be  had  in  the  Supreme  Court.     White  v.  AUen,  103. 

2.  Legislative  Poweb. — ^Except  in  special  cases,  where  the  constitution 
prohibits  it,  the  Legislature  may  control  the  unearned  emoluments  of 
office.    Bird  v.  County  of  Wasco,  282. 

3.  The  object  of  art.  4,  sec.  20,  of  the  Constitution,  is  to  prevent  matiers 
whoUy  foreign,  and  disconnected  from  the  subject  expressed  in  the  title  of 
the  Act,  from  being  inserted  in  the  body  of  the  Act.  Simpson  v.  Bailey, 
615. 

CONTINUANCE. 

See  Attobke9^  1. 

1.  Whebe  it  was  not  satisfactorily  shown  that  there  was  a  reasonable  ex- 
pectation of  procuring  the  evidence  at  another  term,  a  continuance  was 
denied.    Stale  v.  Leonard,  157. 
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2.  Idkm. — ^Where  the  witness  has  no  fixed  residence,  a  clear  showing  should 
be  made  of  the  circamstances  tending  to  prove  the  probability  of  obtain- 
ing his  eyidence.    Id. 

CONSTRUCTION. 

See  Constitution,  3;  Cotenant,  1;  Febs,  4;  Powbb,  2;  Cobpobation,  27,  28; 

JuDOMBNT  Lien,  2;  Pleading,  23,  24. 

1.  CoNTBACT. — ^Where  an  estimate  had  been  previonsly  made,  and  the  de- 
fendant contracted  for  removing  earth,  in  the  words,  "For  grading  as 
per  estimate  on  file,  thirty  cents  per  cnbic  yard:"  neld,  that  prima /ocie 
the  estimate  must  be  taken  as  correct,  and  the  bnrden  of  proof  is  on  the 
the  plaintiff  to  show  that  there  is  a  mistake  in  the  estimate.  Noriknip  y. 
CUy  of  Portland,  361. 

2.  Wheb^  a  literal  construction  of  the  words  of  an  act  leads  to  an  absurdity, 
resort  will  be  had  to  the  ordinary  means  of  interpretation,  and  the  court 
will  look  to  the  occasion  and  necessity  of  the  law,  the  defects  in  the 
former  law,  and  the  designed  remedy.    Smith  y.  Smith,  363. 

3.  In  construing  contracts,  meaning  must  be  giyen  to  each  of  the  terms  em- 
ployed if  possible.    Chapman  v.  Wilbur^  326. 

CONTRACT. 

See  AiiTEBATioN,  3;  Evidbncb,  20;  Inteblineation,  1;  Constbitction,  1; 
Coin,  4;  Implied  Fbomise,  1;  Fabtt  Wall,  2;  Pleading,  12,  13,  20,  21; 
Statute  op  Fbauds,  4;  Redemption,  5. 

1.  Altebation. — Where  one  of  two  joint  makers  had  altered  a  promissory 
note  before  it  was  accepted  by  the  plaintiff,  if  the  plaintiff  was  without 
fault  and  was  deceived,  and  receiyed  the  note  believing.that  the  note  was 
altered  by  both  the  makers,  when  in  fact  one  of  the  makers  did  not  au- 
thorize the  alteration,  the  plaintiff  is  entitled  to  recoyer  against  the  latter 
upon  the  original  note,  to  the  same  extent  as  if  no  alteration  had  been 
made.     WiUs  v.  Wilson,  308. 

2.  Altebation. — ^Adding  to  a  promissory  note  the  words  "in  gold  coin,"  is 
a  material  alteration.    Id. 

3.  Such  an  alteration  by  one  of  the  makers,  without  authority  from  the 
other,  would  be  an  unlawful  act.    Id. 

4.  Notice. — If  the  plaintiff  took  the  note  knowing  that  it  wa» altered  with- 
out the  consent  of  o^e  of  the  makers,  he  cannot  recover  against  the  maker 
not  consenting.    Id. 

5.  Idem. — If  the  note  was  so  altered,  and  the  plaintiff  before  receiving  the 
altered  note  was  put  upon  inquiry,  he  cannot  recover  against  the  party 
who  did  not  consent  to  the  alteration.     Id. 

6.  CoNSTBUCTioN. — A  grant  by  the  words,  "To  flow  back  the  water  to  the 
foot  of  the  present  wheel,"  *  »  •  •  •  "and  the  right  at  all  times 
to  use  all  the  water  which  Naturally  flows  below  said  mill:"  Held,  to 
mean  the  water  as  it  flows  from  the  mill-wheel,  the  miU  being  in 
operation.     Oregon  Iron  Company  y.  TruUenger,  1. 
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7.  Idem. — It  is  necessary  to  gire  eonsideration  to  all  parts  of  a  deed  in 
order  to  ascertain  what  was  the  intention  of  the  parties;  and  for  this  par- 
pose,  sorronnding  circnmstances  within  the  knowledge  of  the  parties  at 
the  time  should  be  considered.    Id. 

8.  Whebb  8.  has  a  contract  with  K.,  the  owner  of  a  ferry,  that  8.  and  hiH 
family  shall  hare  their  ferryage  free;  and  S.  owns  land  on  which  there 
is  a  saw-mill  and  growing  timber,  and  contracts  with  N.  that  N.  shall 
nse  the  saw-mill  and  saw  the  growing  timber  at  N/s  expense  and  cost; 
and  8.  shall  conTey  the  lumber  from  the  mill  across  the  ferry  and  sell  it, 
and  the  two  shall  divide  the  gross  proceeds  equally;  and  8.  hires  6.  to 
haul  the  lumber  across  the  river  at  the  ferry  for  $3  per  thousand — the 
ferryage  of  the  lumber  across  the  river  is  not  the  ferryage  of  8.,  and  K. 
is  not  obliged  to  ferry  the  lumber  free  of  charge.    Stephens  t.  JBjicU,  50. 

9.  CoKornovAL  AoaEKMEifT. — ^The  parties  having  entered  into  an  express 
agreement,  to  be  liable  in  a  certain  contingency,  no  agreement  to  assume 
other  similar  liabilities  can  be  implied.  The  specification  of  a  particular 
contingency,  excludes  all  ideas  of  liability  upon  a  different  contingency. 
Failing  dal.  ▼.  Osbome,  498. 

10.  CovsNAsrr  of  WABBAinT. — The  plaintiff  stipulated  on  the  sale  of  land 
to  refund  the  purchase  money,  '*  if  it  should  be  adjudged  that  they  had 
no  legal  right  to  sell,  and  if  said  defendant  by  reason  thereof,  be  legally 
compelled  to  give  up  possession  of  said  premises:"  Hdd^  that  the 
defendant  had  no  greater  right  under  this  contract,  than  one  who  takes 
under  a  covenant  of  general  warranty.  That  there  must  be  an  ouster, 
either  actual  or  constructive,  before  a  cause  of  action  arises.    Id. 

11.  Sbverabui  Govtbactb. — ^A  contract  to  sell  a  farm,  a  town  lot,  and  cer- 
tain personal  property  for  a  gross  sum,  is  not  a  severable  contract. 
Banks  v.  Crete,  4tll, 

CONVEKSION. 
See  Labcbnt. 

CONVEYANCE. 

8ee  Husband  and  Wifb,  1. 

1.  Tbusteb. — ^Where  one  in  possession,  without  title,  conveyed  twc*  adja- 
cent blocks  of  land  in  trust,  "  for  the  purpose  of  erecting  an  academy 
titereon  and  therewith,  **  with  covenants  for  further  assurance,  and  having 
afterwards  acquired  the  legal  title,  executed  a  deed  purporting  to  be  con- 
firmatory of  the  former  deed,  and  purporting  to  recite  its  substance,  bnt 
which  describes  the  former  deed  as  a  deed  conveying  the  "  land  for  the 
purpose  of  establishing  thereon  a  seminary  of  learuiug  to  he  divided  into 
a  male  and  female  academy;**  and  which  in  terms  grants  the  land  in 
trust,  '*for  the  uses  and  purposes  aforesaid:'-*  Edd,  that  the  change  in 
language  does  not  denote  an  agreement  on  the  part  of  the  oestuis  que 
trust  to  change  the  nature  of  the  trust.    Chapman  v.  WiBmr,  326. 

CORPOBATION. 

See  Equitt,  1;    Pleading.  18;   Practice,  1,   5;   Titlk,    1;   Judomeht,  4; 
Poweb,  1,  2;  Principal  and  Aqent,  1;  Trial,  1,  2. 
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1.  Intkbkbt  of  Duuectob. — The  .statute  contemplates  that  directors  of  a 
private  corporation  will  sometimes  act  on  matters  where  the  director  has 
an  interest.    Hedges  y  .  Paquett,  77 . 

2.  Idkm. — The  role  that  prohibits  one  from  being  jndge  in  his  own  cause, 
applies  so  far  to  directors,  that  the  decision  of  the  interested  director, 
in  his  own  behalf,  is  not  conclusiye,  but  it  is  subject  to  be  set  aside. 

*  if  it  is  not  equal  and  just,  and  free  from  anj  taint  of  fraud  or  partiality. 
Id. 

3.  DiBECTOBs,  Voidable  Acts  of. — ^Acts  of  a  Board  of  Directors,  even  if 
Toidable  on  the  ground  of  interest  of  members  in  the  question,  are  not 
for  that  cause  absolutely  void,  and  whoever  seeks  to  avoid  them,  at  his 
own  instance  and  suit,  must  show  that  he  is  injured  in  consequence  of 
the  act  complained  of.    Id, 

4.  Pbactici. — In  an  action  to  condemn  lands  to  the  use  of  a  railroad  com- 
pany, when  the  issue  is  formed  by  a  statement  in  the  complaint  that  the 
defendant's  damages  do  not  exceed  the  sum  of  two  hundred  dollars,  and 
a  statement  in  the  answer  that  the  land  sought  to  be  appropriated  is  of 
the  value  of  $234,  and  that  the  additional  damages  to  the  defendant 
resulting  from  such  appropriation  wiU  amount  to  $2,516,  the  defendant 
was  permitted  to  open  and  close  the  case.  Oregon  &  CaX,  R,  R.  Co.  ▼. 
Barlow  eicU,,  311. 

5.  EsTiMATB  OF  YaIjUB. — ^Thc  amount  to  be  paid  for  the  land  appropriated 
should  be  its  value  at  the  commencement  of  the  action.    Id, 

6.  So  held  although  the  road  was  constructed  before  the  commencement  of 
the  action.    Id. 

7.  Where  the  road  was  constructed  before  the  commencement  of  the 
action,  the  defendants  were  not  allowed  to  recover  in  this  proceeding  for 
trees  destroyed  on  the  land  appropriated  before  the  action  was  com- 
menced, nor  for  timber  cut  down  by  the  plaintiff  on  the  defendants' 
adjacent  lands.    Id. 

8.  Danokb  fbom  Fibe.— If  a  railroad  is  to  be  constructed  so  near  to  the 
defendants'  bams  as  to  improperly  expose  them  to  danger  from  fire  from 
passing  trains,  that  is  a  proper  subject  to  be  considered  by  the  jury  in 
estimating  damages.    Id. 

9.  Idem. — If  the  danger  is  such  as  to  render  it  advisable  to  remove  the 
barns,  the  cost  of  removal  is  a  proper  subject  to  be  considered  by  the 
jury  in  estimating  damages.    Id. 

10.  Ponding  "Wateb. — If,  by  an  improper  construction  of  the  railroad  now 
built,  the  road  bed  acts  as  a  dam  and  improperly  ponds  water  and  causes 
it  to  overflow  the  defendants'  lands,  their  remedy  is  by  a  proceeding  to 
prevent  or  remove  the  obstruction,  and  it  is  not  a  ground  for  additional 
damages  in  this  proceeding.    Id. 

11.  Idem.— The  damages  to  be  assessed  are  such  as  resalt  from  a  proper 
construction  of  the  road.    Id. 

12.  Idem. — If  a  proper  ponstruction  of  the  road  will  pond  water  upon  the 
defendants'  adjacent  land,  the  overflow  is  a  proper  subject  to  be  consid- 
ered in  estimating  damages.    Id, 
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13.  DiBABiLiTT. — A  corporator  may  sue  his  corporation.  MUUr  d  al.  v. 
Oregon  City  Paper  Mf.  Co,,  24. 

14.  Idem. — A  director  of  a  private  corporation  ia  not  individuallj  bonnd  by 
the  vote  of  a  majority,  when  he  claims  on  a  contract  in  which  he  is  one 
party  and  the  corporation  another.    Id. 

15.  Action  bt  a  Gobpobation  fob  Bioht  of  Wat. — In  an  action  by  a  corpo- 
ration to  condemn  land  for  a  canal,  the  plaintiff  cannot  disparage  the 
defendant's  title.     WiUamet  FaUs  Canai  and  Lock  Co.  y.  Eetiy,  99. 

16.  Pasties. — It  being  the  duty  of  the  plaintiff  to  bring  all  owners  into 
Court,  if  he  does  not,  he  cannot  avail  himself  of  the  neglect  in  order  to 
reduce  the  amount  of  damages.    Id. 

17.  CoacPENSATioN. — ^The  defendants  are  entitled,  in  any  event,  to  the  actual 
value  of  the  parcel  sought  to  be  condemned  to  the  plaintiiF's  use.  But 
whether  the  defendants  recover  in  addition  to  that,  depends  upon 
whether  the  injury  done  to  the  residue  will  be  greater  than  the  benefits. 
Id. 

18.  Wateb  Powee.— If  the  appropriation  will  carry  with  it  water  power,  or 
render  such  power  less  valuable,  such  water  power  should  be  considered 
by  the  jury  in  making  the  estimate.    Id. 

19.  Abticles  of  Incobpobation. — The  evidence  of  the  powers  of  a  corpora- 
tion is  now  to  be  found  in  the  general  law  and  in  its  articles  of  incorpo- 
ration, as  formerly  this  was  contained  in  the  charter.  Oregon  Cascades 
B.  R.  Co.  V.  Bailey  and  The  Oregon  Steam  Nav.  Co.,  164. 

20.  Condemnation  of  Pbivatb  Fbopebtt. — ^The  law  permits  private  prop- 
erty to  be  appropriated  for  the  use  of  a  corporation,  whether  acquired  by 
purchase  or  by  the  judgment  of  a  court.    Id. 

21.  The  Condemnation  is  to  a  Publio  Use. — ^When  private  property  is  con- 
demned to  the  use  of  a  corporation,  it  is  condemned  to  a  public  use.  Id. 

22.  Idem. — It  is  because  the  corporation  is  to  be  a  public  agent  that  the 
legislature  has  power  to  authorize  the  condemnation.    Id. 

23.  Idem. — ^If  the  government  authorizes  the  taking  of  private  property  for 
any  use  but  a  public  one,  the  act  is  void.    Id. 

24.  PuBCHASB. — ^A  corporation  has  no  higher  or  better  right  to  property 
condemned  by  the  judgment  of  a  court,  than  to  that  acquired  by  pur- 
chase without  condemnation.    Id. 

• 

25.  LiABiLiTT  OF  Cobpobation's  Pbopebtt  to  Condemnation. — In  general, 
property  held  by  a  corporation  and  nec^sary  to  the  public  use  for  which 
the  corporation  is  created,  is  not  liable  to  be  condemned  and  appropri- 
ated to  another  corporation  for  the  same  use.    Id. 

26.  A  OBEATEB  public  necessity  may  arise  and  thus  authorize  a  new  appro- 
priation; as,  for  instance,  where  it  is  necessary  for  one  railway  to  cross 
another.    Id. 

27.  Abticles  of  Incoepobation,  Constbtjction  of. — A  company  incorporated 
to  transport  freight  and  passengers  on  a  river  and  its  portages,  is  not 
necessarily  limited  to  one  side  of  the  river  at  a  portage.    Id. 
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28.  BioHT  OF  Wat. — A  railway  oorporation  has  no  right  to  the  exclusive 
control  of  a  ronte  or  way  that  is  not  necessary  and  osef ol  in  its  corporate 
business.    Id. 

29.  Abandonment. — If  a  railway  corporation  has  voluntarily  abandoned  its 
right  of  way,  the  land  is  liable  to  be  condemned  to  the  use  of  another 
corporation.    Id. 

30.  FoBFEiruBB. — The  question  of  forfeiture  cannot  be  tried  in  a  proceeding 
to  condemn  land. 

31.  Obqanization. — ^A  corporation  may  receive  subscriptions  of  its  stock, 
and  may  sue  before  being  fully  organized.    Id, 

32.  The  word  corporation  is  used  in  the  constitution  to  denote  such  ideal 
bodies  as  had  previously  been  created  under  that  name  by  charter  or  by 
special  legislative  acts.     Oregon  Cascade  B,  R,  Co.  v.  Bdiley  et  al.j  164. 

33.  AcnoN  TO  Condemn  Land  fob  a  Bailboad. — ^Where  the  plaintiff  sues  to 
condemn  sixty  feet  in  width,  he  will  not  be  allowed  to  give  evidence  of 
the  value,  and  ask  a  verdict  for  the  condemnation  of  forty-five  feet  in 
width.    Id. 

34.  A  GoBPOBATioK  Confined  to  Spegotbd  Business. — ^A  corporation  organ- 
ized for  the  purpose  of  *  manufacturing  and  selling  lumber,"  cannot 
hold  a  lien  for  labor  performed  in  the  construction  of  a  building.  Where 
such  a  corporation  sued  to  enforce  a  lien  for  both  lumber  furnished  and 
labor  performed  in  the  construction  of  a  building,  and  the  complaint 
failed  to  show  how  much  of  the  gross  amount  was  for  lumber  furnished, 
the  judgment  was  reversed.  BaUes  Lumber  and  M,  Co.  v.  Wasco  W.  M. 
Co.  et  ai.,  527. 

COSTS. 
>  See  DrvoBOE,  1. 

• 

1.  The  pleadings  show  a  charge  and  a  denial  of  wrongful  entry  upon 
premises  in  order  to  remove  a  house,  a  claim  and  denial  that  the  house  was 
built  upon  lands  to  which  at  that  time  the  parties  were  conflicting  claim- 
ants under  the  homestead  law :  Held,  that  these  allegations  put  the  question 
of  title  directly  in  issue,  and  under  sec.  531,  subdivision  1,  of  the  Code, 
would  give  costs  to  the  plaintiff,  though  he  recovered  less  than  fifty  dol- 
lars by  the  judgment,    Crossman  V.  Zander,  495. 

2.  If  the  house  was  not  real  property,  the  defendant  should  have  made 
such  a  case  in  his  pleading.    Id. 

3.  Bill  of  disbursements,  how  constituted,  nature  of  objections  thereto. 
WUson  r.  CUy  of  Salem,  482. 

4.  Costs  can  in  no  action  at  law  be  awarded  to  both  parties.  McBonaldw. 
Evans,  474. 

5.  Construction  of  sec.  539  of  the  Code,  as  to  when  a  party  is  entitled  to 
costs.    Id. 

6.  Cost  on  Appeal. — ^Where,  on  appeal  from  a  justice's  court,  the  respond- 
ent obtains  a  verdict  for  less  than  he  recovered  in  the  justice's  court,  the 
costs  on  appeal  are  in  the  discretion  of  the  court.  Hollvder  r.  Hagui, 
319. 
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7.  CosTB. — In  cases  of  contest  of  election  under  title  Y,  of  chajiter  13  of  the 
General  Laws,  costs  and  disbursements  cannot  be  reooyered.  Wood  t. 
Fitzgerald,  568. 

CO-TENANT. 
See  Ejectment,  2. 

COUNTY. 

^^  • 

See  HiQHWAT,  2. 

COUNTER  CLAIM. 
See  Answea. 

COUNTY  COURT. 
See  Taxes,  4,  5;  Probate,  1,  2. 

COUNTY  JUDGE. 

1.  Tebic  of  Office. — Wheneyer  a  county  jadge  is  elected  his  term  of  office 
continues  for  four  years,  unless  terminifted  by  death  or  resignation. 
WhUney  y.  Johns,  533. 

COUNTY  SEAT. 

SeeMiLBAOE,  1. 

1.  Constitution. — Hdd,  that  the  act  of  the  legislature  changing  the  loca- 
tion of  the  county  seat  of  Umatilla  county,  is  constitutional;  and  that 
the  proceedings  of  the  county  officers  in  pursuance  of  that  act  are  ealid. 
Simpson  el  al,  y.  Bailey  et  oi.,  515. 

COVENANT. 
See  Answeb,  1;  Wabbantt,  1;  Contbact,  10. 

1.  CoN8TBT7cnoN. — ^A  coyenant  in  a  deed  was  in  these  words:  ''The  said 
party  of  the  first  part,  for  them  and  their  heirs,  the  said  premises,  in 
the  quiet  and  peaceful  possession  of  the  said  party  of  the  second  part, 
their  heirs  and  assigns,  against  the  said  party  of  the  first  part  and  their 
heirs,  lawfully  claiming,  or  to  claim  the  same,  shall  and  will  warrant, 
and  by  these  presents  foreyer  defend:"  Hdd^  not  to  be  a  ooyenant  for 
quiet  enjoyment,  and  that  it  does  not  warrant  against  assigns  of  the 
grantor.    MoffiU  et  al.  y.  Coffin,  426. 

2.  Idem. — ^An  express  coyenant  cannot  be  construed  so  as  to  extend  its 
.    obligations  by  implication.    Id, 

COVERTURE. 
See  Husband  and  Wife. 

CRIMINAL  LAW. 

See  HomciDE;  Liquob  Spibituous,  1;  EyiDSNCE,  4,  5,  6,  7,  16,  17;   Wbit 

OF  REyiEW,  6;  Sei<f  Defense,  1,  2. 
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1.  Appsal. — On  appeal  in  a  criminal  case  the  transcript  contained  no 
specification  qr  assignment  of  error,  and  the  appeal  was  dismissed. 
8taU  Y.  EUis,  497. 

2.  SzLLiNa  LiQUOB  WITHOUT  LioEMBB. — Tois. — On  an  indictment  for  selling 
liquor  without  a  license,  where  there  is  no  question  as  to  the  statute  of 
limitations,  the  time  when  the  liquor  wa0  spld  is  not  material.  But 
where  the  name  of  the  person  to  whom  the  sale  was  made  is  stated  in 
the  indictment,  the  proof  must  show  that  a  sale  was  made  to  the  person 
named.    State  ▼.  Cutting,  260. 

DAMAGES. 

See  CoRPOBATioN,  5;  Highway,  4;  Prinoipal  akd  Aqbnt,  1,  2;  Speciaii 
Damagb,  1;  CoNTBAOT,  10;  Eyidkngk,  12;  Kegligenox,  3,  6;  Rail- 
way, 1,  10. 

1.  In  an  action  for  malpractice,  either  the  plaintiff  is  entitled  to  recover  full 
compensation  for  the  injury,  or  the  defendants  are  entitled  to  be  wholly 
exonerated.    Heath  y.  Glisan  et  at.,  64;  GUtner  y.  BoydsUm,  118. 

2.  Measttbx  of  Damages. — In  estimating  damages  for  injury  to  the  person 
carelessly  shot  and  hit  by  the  wad  of  a  cannon,  it  is  proper  to  consider 
loss  of  time,  money  necessarily  expended,  or  debts  necessarily  incurred 
in  curing  the  bodily  injury,  and  whateyer  bodily  pain  the  injury  may 
haye  caused  the  injured  party.    Oliver  y.  North  Padfic  Trans.  Co,,  84. 

DECBEE. 

See  AppEAii,  3;  Judgment,  12;  Pabtnebship,  6;  Pbactice,  16;  FobkoiiOsube, 

3;  Pleading,  16. 

1.  Bill  of  Beyiew. — ^A  defectiye  decree,  which  is  fully  presented  in  the 
pleadings,  may  be  reformed  under  a  prayer  for  general  relief.  Allen  y. 
White,  103. 

2.  JuNioB  MoBTOAGEE. — ^A  junior  mortgagee  is  not  so  far  bound  by  a  decree 
rendered  without  notice  to  him,  as  to  be  compelled  to  apply  by  bill  for 
leave  to  redeem.  But  he  may  resort  to  the  ordinary  mode  of  foreclosure 
as  if  no  sale  had  been  made.    Besser  y.  Hawthorne,  129. 

3.  JuBisDicmoN  OF  THE  Pebson. — If  the  rule  formerly  bound  the  party  not 
served,  to  abide  **bythe  account,**  unless  he  could  show  fraud  or  collu- 
sibn,  it  does  not  show  that  his  right  to  redeem  was  cut  off.    Id, 

4.  Setting  Abide  a  Dsobes. — As  a  general  rule;  a  decree  of  a  Court  having 
jurisdiction  cannot  be  attacked  collaterally,  and  it  is  not  a  suifficient 
showing  of  a  want  of  jurisdiction  to  allege  that  the  defendant  was  insane 
at  the  time  of  the  trial.    Harper  v.  Harding,  361. 

5.  Pbbsumption  of  Jubisdigtion. — Every  reasonable  intendment  will  be 
invoked  in  support  of  the  judgment  or  decree  of  a  court  of  general 
jurisdiction.    Oroslouis  v.  Northcut,  394. 

6.  Decbee,  when  Void. — ^After  a  decree  has  become  final,  any  colorable 
statement  of  facts  in  the  complaint  is  suifficient  to  prevent  the  decree 
from  being  held  void,  but  there  must  be  some  statements  sufficiently 
general  to  comprehend  the  requisite  facts  by  fair  intendment.    Id. 
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7.  If  there  is  nothing  in  the  facts  stated  in  the  pleadings  that  would,  if 
denied,  render  proofs  necessary,  no  intendment  in  f^vor  of  the  decision 
will  arise  to  aid  or  supply  an  omission  of  essential  facts.    Id. 

DEDICATION. 

1.  Stbxetb. — When  the  owners  of  land  lay  it  off  into  blocks  and  streets  and 
sell  lots  abntting  on  a  street  so  laid  off,  so  that  the  street  is  a  conyenience 
to  the  purchasers  of  the  lots,  those  acts  amount  to  a  dedication  of  such 
street.    CUy  of  Portland  t.  WhiUle,  126. 

2.  Dedication  Binds  Pttbchasebs.— Such  persons,  and  all  persons  subse- 
quently claiming  under  them,  are  bound.    Id. 

3.  Not  Beyooable. — ^When  the  land  is  dedicated  by  the  owners  and  beoomee 
a  street,  the  subsequent  assent  of  such  owners,  that  it  should  be  used  as 
a  public  square,  would  not  change  its  character  from  that  of  a  street.  Id. 

DEED. 
See  CoNTETANCB,  1;   Evidence,   2,  3;   Equitt,  2;   Husband  and  Wivk,  1. 

DEFAMATION. 

See  Slandeb. 

DEFAULT. 
See  JcTDOMENT,  9;  Pbaoticx,  16. 

DEFENSE. 
See  Answeb;  Pleading;  Equitt,  3;  Slandeb,  2. 

DELAY. 
See  Amendment,  1. 

DELIVEBY. 
See  Possession. 

DEMUBBEB. 

See  Pleading.  * 

1.  The  objection  **  that  tMe  complaint  does  not  state  facta  sufficient  to  con- 
stitute a  cause  of  action,*'  is  not  waived  by  failure  to  demur.  Bowen  ti 
cU,  v.  Emmerson,  452.  ^ 

DEPOSITION. 
See  Evidence,  10;  Testimont  De  Bene  Esse,  1. 

DESCENT. 
See  Heib. 

DILIGENCE. 
See  Amendment,  1. 


; 
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DISCRETION. 
See  Costs,  6;  Tbial,  2. 

1.  Yabiance. — In  an  action  on  an  undertt^king  on  attachment,  one  allega- 
tion was,  that  the  plaintiff  had  actually  contracted  a  sale  of  the  grain 
attached;  and  the  evidence  rejected  was,  that  the  owner  of  the  grain  had 
a  conditional  promise,  that  npon  a  certain  contingency  buyers  would 
take  the  grain,  and  that  that  contingency  afterwards  happened:  Hdd, 
without  deciding  whether  the  rejected  evidence  made  out  a  ground  for 
special  damage  or  not,  that  there  was  a  variance  which  the  court  in  its 
discretion,  might  disregard:  Seld,  also,  that  if  it  was  discretionary  to 
admit  or  reject  the  evidence,  nothing  short  of  an  abuse  of  discretion 
could  be  assigned  as  error.    Brown  v.  Moore,  435. 

2.  In  all  matters  of  discretion  the  general  doctrine  is,  that  nothing  but  an 
abuse  of  discretion  by  the  court  below,  will  warrant  the  interference  of 
an  appellate  court.    Piitnxan  v.  PiUman,  553. 

DISSOLUTION. 
See  Fabtnsbship,  6. 

DIVORCE. 

1.  HusBAin>  TO  Advanos  Monet. — ^Where  a  decree  of  divorce,  obtained  with- 
out perAopal  service  of  summons  was  open^  and  the  wife  allowed  to  de- 
fend, and  there  were  circumstances  tending  to  show  that  the  plaintiff  had 
induced  or  permitted  his  wife  to  go  to  another  state  that  he  might  obtain 
a  divorce  in  her  absence  without  her  knowledge;  it  was  directed  that  an 
order  be  entered  requiring  the  plaintiff  to  provide  for  the  expenses  of 
her  return;  but  it  was  required  that  the  order  should  contain  provisions 
guarding  [against  diverting  the  money  to  any  other  purpose.  Smith  v. 
amxih,  363. 

2.  PowEB  07  THE  CouBT. — ^Whether,  under  the  act  of  1854  concerning  di- 
vorce, the  court  had  power  to  transfer,  in  fee,  the  lands  of  a  party  to  the 
children.     fQueryJ     Oroslouis  v.  Northcul,  394. 

3.  Cusi'ODY  OF  Infants. — The  law  confers  upon  the  court  which  pronounces 
the  decree  of  divorce,  the  power  to  make  such  order  for  the  care  and 
custody  of  the  infants  as  shall  best  subserve  their  interests.  PiUman  v. 
PUtman,  553. 

4.  Fbesumftion. — The  mere  fact  of  awarding  the  care  and  custody  of  the 
infants  to  the  party  in  fault,  raises  no  presumption  of  error.    Id, 

DOCKET. 
See  JnDOMENT  Lien,  2. 

DOMICIL. 

See  Residence. 

DONATION  ACT. 

See  Possession  2;  Tbeatt,  1. 
1.  Deceased  Wife. — ^Where  a  husband  and  wife  settled  upon  640  acres  of  land 
'  in  1844,  and  the  family  continued  to  reside  upon  and  cultivate  the  land. 
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bnt  the  wife  died  on  the  twenty-sixth  day  of  September,  1850;  no  land 
was  granted  to  the  wife  by  the  donation  act,  and  the  snrviTor  can  talce 
nnder  that  act  but  320  acres.     White  ▼.  AUeUy  103. 

2.  Pbititt. — One  who  has  no  right  to  or  interest  in  the  land  cannot  set  up 
the  disqaalification  of  a  donee.    Id. 

3.  Idem. — One  who  settled  on  govemment  land,  in  compliance  with  the 
donation  act,  while  it  was  still  government  land  and  before  a  certificate 
issued  to  another,  acquired  such  an  interest  as  rendered  him  competent 
to  set  up  the  disqualification.    Id,  , 

4.  BuPBBMX  GouBT. — If  the  question  whether  a  woman  who  died  before 
September  27,  1850,  or  her  representatiyes,  become  entitled  under  the 
donation  act  is  still  open  to  discussion,  since  the  ruling  in  Ford  t.  Ken- 
nedy t  1  Oregon,  166,  its  review  should  be  had  in  the  Supreme  Court.    Id, 

5.  Donation  Law. — Judicial  Salv. — A  claimant  under  the  donation  law, 
may,  before  patent  issues,  obtain  such  an  interest  in  the  land  as  will  be 
subject  to  judicial  sale.    Groslouis  v.  Northcut,  894. 

6.  Heibs  of  Settlebs. — ^The  heirs  of  those  settlers  who  died  prior  to  Sep- 
tember 27,  1850,  cannot,  under  the  donation  act,  inherit  by  virtue  of 
the  residence  and  cultivation  of  their  ancestors.    Newton  ▼.  Spencer,  548. 

DURESS. 
See  Evidence,  22. 

EASEMENT. 
See  BiOHT  of  Wat. 

EJECTMENT. 

1.  Title. — In  an  action  for  the  recovery  of  the  possession  of  real  prop- 
erty, it  is  not  necessary  for  the  plaintiff  to  set  out  his  muniments  of 
title.    PeoM  V.  Hannah,  301. 

2.  Whebe  a  defendant  set  up  a  title  in  himself  to  an  undivided  interest,  he 
was  required  to  specify  what  interest  or  share  he  owns.    Id. 

ELECTION. 

JuDOMENT,  6;  Bbbidenoe,  2;  Natxjbalization,    1;    Special   Pboceedinob, 

1.  2,  3.  4. 

1.  Challenqe. — ^Pboofb. — Judges  of  election  have  no  right  to  reject  votes 
without  any  evidence  that  they  are  illegal,  the  voter  not  being  chal- 
lenged, or  having  taken  the  prescribed  oath.  If  they  desire  other 
proofs  beyond  the  voter's  sworn  statement,  the  evidence  must  be  pro- 
duced at  the  time  he  votes.  DarraghY.  Bird,  229;  see  Wood  ▼.  FUt- 
fferald,  568. 

2.  Will  of  Majobity. — In  a  contest,  the  will  of  a  majority  of  the  legal 
voters,  as  expressed  by-their  votes,  must  be  carried  into  effect.    Id. 

3.  Rejected  Votes. — All  rejected  votes  should  appear  on  the  poll  book  in 
the  manner  prescribed  in  sec.  18,  p.  701,  of  the  compiled  laws.    Id. 
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4.  Pbkcinct. — An  elector  shonld  vote  for  county  officers  only  in  the  pre- 
cinct where  he  resides.    Id. 

6.  BcTBDEN  OF  Pboof. — A  party  attacking  a  Yoter  who  has  voted,  mnst  show 
that  he  is  disqualified.    Id.   ' 

6.  GHAiiLENOK. — ^Whenever  a  person  is  challenged  by  a  legal  voter,  unless 
such  challenge  is  withdrawn,  he  has  no  right,  unsworn,  to  vote,  nor  can 
the  judges  receive  such  vote.    Id. 

7.  CiiOsiNa  Polls. — After  the  hour  for  closing  the  polls,  they  cannot  be 
opened  again.    Id. 

8.  In  contested  election  cases  the  law  limits  judicial  inquiry  to  the  votes 
returned  upon  the  poll  books.     Wood  v.  FiUgeraid,  568. 

9.  Bbsidbncb.— Pbxcinct. — ^Where  an  individual  has  established  for  him- 
self a  settled  residence  and  a  fixed  domicile  in  any  precinct  in  a  county, 
there  he  must  vote;  where,  however,  an  individual  is  a  honafide  resident 
of  a  county,  but  has  no  fixed  residence  or  domicile  in  any  particular 
precinct  therein,  he  may  vote  in  any  precinct  in  which  he  may  find  him- 
self on  the  day  of  election.    Id. 

10.  Natubalization.— By  being  naturalized  an  alien  becomes  instantly  a 
citizen  of  the  United  States,  and  of  this  state,  and  as  such  has  a  right 
to  vote  for  county  officers  at  any  election,  at  which  such  officers  are  to 
be  chosen,  occurring  after  his  naturalization,  if  he  has  the  necessary 
qualification  as  to  residence  in  the  state  and  county.    Id. 

EQUITY. 

See  CoBPOBATioN,  3;  Mbbokb,  2;  Bkdemftion,  2,  3;  Jubisdiction,  1;  Pabt- 

nbbship,  4,  6. 

1.  Cobpobation. — A  court  will  not  interfere  to  review  or  correct  the  pro- 
ceedings of  the  directors  of  a  corporation,  on  the  ground  of  fraud  or 
mismanagement,  unless  there  is  cause  for  a  displacement  of  the  officers, 
or  for  a  final  winding  up  of  the  affiiirs  of  the  corporation.  Mtdges  et  al. 
V.  Faqueit  et  al.,  77. 

2.  Yoidablb  Deed. — An  application  to  set  aside  a  voidable  deed,  is  ad- 
dressed to  the  equity  side  of  the  court,  and  a  grantor  who  seeks  to  show 
that  his  own  deed  is  voidable,  has  no  standing  in  a  court  of  equity  while 
he  retains  the  purchase  price.    KeUy  v.  People  Trans.  Co.,  189. 

3.  EQurrABLE  Defense. — It  is  essential  to  an  equitable  defense  that  the  de- 
fendant has  no  legal  defense.     WhUe  v.  Allen,  103. 

4.  Bill  of  Beview. — By  our  code,  $  377,  whatever  subject  matter  could  for- 
merly have  been  presented  by  any  of  the  various  formal  bills  in  chan- 
cery, may  now  be  brought  before  the  court  as  an  "  original  suit;"  and  if 
the  subject  matter  constitutes  a  defense,  it  may  now  be  presented  by  an 
answer.    Id. 

5.  Affibmative  Belief. — ^Defense. — ^It  is' not  always  the  case  that  facts 
which  would  constitute  a  perfect  defense,  will  afibrd  grounds  for  aflSbma- 
tive  equitable  relief.    Kennard  et  al.  v.  Sax,  263. 
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6.  Ebbob  that  does  not  Pbejudicb. — Where  a  jndgment  has  been  irr^a- 
larly  entered  without  frand,  but  the  case  shows  that  the  amount  is  justly 
due  from  the  party  complaining,  and  that  payment  is  withheld,  equity 
will  not  relieye.    Id, 

• 

7.  Incbbasx  nr  Yalux. — ^Where  no  attempt  is  made  to  pay  the  purchase 
price,  and  obtain  a  deed  until  a  considerable  change  has  occurred  in  the 
ralue,  and  the  defendant  has  made  improyements,  this  has  been  held  a 
sufficient  ground  for  refusing  to  decree  specific  performance.  KnoU  v. 
Stephens,  269. 

EBBOB. 
See  AppeaIj,  8;  Discbstion,  1,  2;  Gommitmei^,  1;  Yebdict,  1,  3. 

ESTOPPEL. 

See  Bedshftion;  Eyidencx;  Homicide,  1,  2,  3,  4;  New  Tbial,  14;  Pbag- 
TicE,  8;  Beceipt,  1,  2;  Testimony  de  bene  esse,  1;  Considebation,  2; 
Confession,    1;    License,    1;    Patent,    1;   PBiNciPAii   and   Agent,  3; 
'     Slandeb,  1. 

1.  Pbesxtmption. — If  a  note  is  found  in  the  possession  of  the  maker  it 
raises  a  presumption  that  the  note  has  been  paid.  Hedges  ▼.  Strong, 
Admr.,  18. 

2.  Considebation. — An  acknowledgment  of  payment  of  purchase  money 
contained  in  a  deed  or  bill  of  sale  may  be  explained  by  parol.  Brown  y. 
CahaXin,  45. 

3.  Pabol  eyidence  is  admissible  to  show  that  the  consideration  expressed 
in  a  deed  was  not  the  actual  consideration.    Id. 

4.  Beasonable  doubt  defined.    State  y.  ConnaUy,  69. 

5.  BuBDEN  OF  Pboof. — When  the  prosecution  has  established  beyond  a 
reasonable  doubt  that  the  defendant  has  killed  the  person  slain,  by  means 
of  purposely  shooting  him  with  a  gun,  the  burden  of  proof  is  thrown 
on  the  defendant  to  proye  any  facts  that  may  tend  to  justify  or  excuse 
the  killing.    Id. 

6.  Idem. — In  that  case,  if  the  eyidence  of  the  prosecution  does  not  show 
facts  or  circumstances  tending  to  justify  or  excuse  the  act,  the  burden  of 
proof  being  thrown  upon  the  defendant,  the  rule  in  regard  to  reasonable 
doubt  does  not  apply  to  justification  or  excuse;  but  the  defendant  must 
show  by  a  preponderance  of  eyidence  that  the  kiUing  was  justifiable  or 
excusable.    Id. 

7.  Pbepondebance. — The  question  whether  the  killing  was  necessary  in 
order  to  preyent  a  felony,  is  to  be  determined  by  the  preponderance  of 
eyidence.    Id. 

8.  Beasonable  Doubt. — Tet,  if  the  jury,  upon  the  consideration  of  the 
whole  of  the  eyidence,  entertain  a  reasonable  doubt  as  to  whether  shoot- 
ing the  deceased  was  unlawful,  they  must  giye  the  prisoner  the  benefit 
of  that  doubt,  and  acquit  him.    Id. 

9.  Expebtb. — Opinions  of  men  skilled  in  a  particulJEur  art  or  science  are 
admitted  to  aid  the  judgment  of  the  jurors.    Heath  y.  Glisan  H  a/.,  64. 
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10.  If  it  is  error  for  a  witness  to  Tolnntarily  state  the  contents  of  a  written 
memorandum,  the  error  will  not  vitiate  the  residue  of  his  deposition  if 
he  at  the  time  produce  and  exhibit  the  memorandum.  White  y.  AUeriy 
103. 

11.  Mbmobamdum. — The  fact  that  a  witness  has  looked  at  a  memorandum  to 
refresh  his  recollection  before  being  called,  does  not  render  him  incom- 
petent.   Id. 

12.  ExPEKT. — The  opinion  of  a  witness  was  not  permitted,  of  the  value  of  a 
parcel  of  land,  "including  whatever  water  privilege  would  be  appur- 
tenant."    WiHamet  Falls  Lock  and  Carud  Go.  v.  EeUy,  99. 

13.  Measube  of  yAi.uE. — It  is  not  competent  to  show  what  a  parcel  of  land 
brought  at  a  sherifiTs  sale  for  the  purpose  of  proving  its  value.    Id. 

14.  BuBDBM  OF  Pboof. — AoBifr  MUST  Disclose  Agency — If  the  defendant 
pleads  that  he  made  the  contract  as  agent  of  another,  and  not  as  princi- 
pal, and  issue  is  joined,  it  devolves  on  the  defendant  to  show  that  he  so 
contracted,  and  that  the  plaintiff  had  notice  of  the  agency.  McCaU  v. 
EllioU  138. 

15.  Beptttation. — The  defendant,  in  an  action  for  malpractice,  should  not 
be  allowed  to  prove  what  is  his  reputation  for  skill  in  his  profession,  but 
the  witness  may  state  facts  within  his  knowledge  as  to  the  defendant's 
skill.     Williama  v.  Poppklorif  139. 

16.  Opinion. — Nor  is  the  opinion  of  another  physician  to  be  taken  as  to 
whether  the  defendant  is  a  skillful  surgeon.    Id. 

17.  Confessions. — ^Where  the  conversations  of  the  defendants  are  admissible 
as  confessions,  the  whole  conversation  relating  to  the  subject  may  be 
admitted,  although  it  includes  a  conversation  that  occurred  on  a  former 
occasion,  which  was  being  detailed  to  the  defendant.  State  v.  Taylor,  10. 

18.  Pbivxleoe  of  Witness. — A  witness  on  a  former  examination  had  made 
statements  which  were  then  reduced  to  writing;  she  was  asked  whether 
on  that  occasion  she  mentioned  the  name  of  one  *'  Morris."  It  was  not 
error  for  the  Court  to  direct  that  the  witness  be  allowed  to  inspect  the 
writing  before  answering,  although  it  appears  on  inspection  that  the 
name  **  Morris"  was  not  contained  in  the  writing.    Id, 

19.  Pabol  evidence  of  a  written  statement  of  value  furnished  the  assessor 
is  not  admissible.  The  0.  Cascades  E,  R.  Co.  v.  The  0.  Steam  Nav.  Co. 
et  ai.,  164. 

20.  Admissions. — Nor  is  the  assessment  roll  admissible  to  prove  the  value  of 
the  land  sought  to  be  condemned  for  a  railway,  or  to  prove  at  what  sum 
the  ow^er  valued  it.    Id. 

21.  In  an  action  for  work  and  labor,  if  the  defendant  seeks  to  show  that  the 
plaintiff  did  not  labor  diligently,  he  should  raise  the  question  by  his 
answer.    Albee  v.  Albee^  321. 

22.  Expebt— Opinion.— A  medical  expert  was  not  permitted  to  give  his 
opinion  in  regard  to  the  skill  of  the  defendant,  but  was  allowed  to  state 
how  (with  what  degree  of  skill)  the  defendant  performed  a  certain 
surgical  operation.    Boydston  v.  Oiltner,  118. 
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23.  Adkissionb. — ^Where  admissions  were  made  to  the  arresting  officer,  and 
it  also  appears  that  the  officer  advised  the  defendant  to  make  a  confes- 
sion, bnt  it  did  not  appear  whether  the  admission  was  made  before  or 
after  the  advice  was  given,  and  the  defendant's  attorney  neglected  to 
question  the  witness  on  that  subject,  the  Court  refused  to  charge  the 
jury  that  they  should  disregard  the  evidence  of  the  admissions.  State  v. 
Leonard,  157. 

EXAMINATION. 
See  Wbit  of  Bbview,  6;  Habkab  Cobpus,  3,  4,  5. 

EXCEPTIONS. 
See  Pbactige. 

EXCISE. 
See  LicENSB. 

EXECUTION. 

See  Donation  Act,  5;  Fobeclosube,  6;  Judovent  Lien,  1>  Patent,  5; 

Bedemption,  1. 

1.  Exemption. — Property  cannot  be  recovered  as  exempt  from  execution 
*'  unless  selected  and  reserved  by  the  judgment  debtor,  or  his  agent,"  at 
the  time  of  the  levy,  or  within  a  reasonable  time  after  the  levy  shall  be 
known  to  him.*    WfiUe  v,  Thompson  et  al,,  115. 

4 

2.  Idem. — When  the  constable  was  about  to  levy  on  wheat,  and  the  defend- 
ant asked  him  to  levy  on  the  defendant's  team,  in  place  of  the  wheat, 
claiming  no 'exemption,  the  levy  is  good.    Id. 

3.  Redemption. — ^The  equity  of  redemption  cannot  be  cut  off,  unless  by 
the  intervention  of  a  court  or  by  an  actual  conveyance  by  the  mortgagor. 
Besaer  v.  Hawthorn  et  cd.,  129. 

4.  Thebe  is  a  distinction  between  a  voluntary  payment  by  a  garnishee  and 
compulsory  payment  on  execution .    OpiU  v.  Winn,  9. 

5.  In  the  former  case,  the  court  refused  to  interfere^  on  motion  of  the  de- 
fendant, although  the  money  was  due  for  labor,  and  claimed  to  be  exempt 
from  execution.    Id, 

6.  Gabnishee. — A.  recovered  judgment  in  this  court  against  D.  in  a  dvil 
action  for  a  sum  of  money,  and  thereupon,  in  a  proceeding  in  which  T. 
was  served  with  garnishee  process,  A.  recovered  a  judgment  against  T. 
for  an  indebtedness  alleged  to  be  due  from  Y.  to  D.  In  pursuance  of 
the  judgment  against  D.  the  latter  was  imprisoned  for  want  of  payment. 
An  execution  was  issued  against  Y.,  and  Y.  paid  to  the  sheriff  the  amonnt 
adjudged  against  him,  under  protest,  and  then  appealed -his  esse  to  the 
Supreme  Court.  It  was  held,  that  the  money  paid  by  Y.  must  be  applied 
on  the  execution  against  D.,  notwithstanding  the  protest  and  appeal. 
Dufumoy  v.  SlUzd,  58. 
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EXECUTOB  AND  ADMIN ISTBATOB. 

See  Patbmt,  3. 

1.  Whbbx  one  of  two  co-executors  resides  in  this  State,  and  transacts  the 
business  pertaining  to  the  estate,  and  the  other  resides  abroad,  the  resi- 
dence of  the  foimer  wiU  determine  the  situs  of  the  choses  in  action  belong- 
ing to  the  estate.    Johnson  d  al.  y.  I%e  City  Council  of  Oregon  City,  13. 

EXFEBTS. 
See  Eyidencb,  11. 

1.  TicGHMiGAi.  WoBDs.  -The  opinion  of  an  expert  may  be  taken  upon  the 
meaning  of  technical  words  used  in  a  pleading,  but  not  on  the  construo- 
tion  of  the  pleading.     WiUiams  ▼.  PoppleUm,  139. 

2.  Expsst.— Ofimion. — ^A  medical  expert  was  not  permitted  to  giye  his 
opinion  in  regard  to  the  skill  of  the  defendant.    Boydston  y.  QUinar,  118. 

3.  But  an  expert  was  allowed  to  state  how  (with  what  degree  of  skill)  the 
defendant  performed  a  certain  surgical  operation.    Id. 

EXPBESS  CONTBACT. 
^  See'GoNTBAOT,  9. 

FACTS. 
See  Tbiai.;  PLBAmHOs,  20,  21. 

FALSE  mPBISONMENT. 
See  Habbus  Gobfub. 

FEES. 

See  UsuBT,  1. 

\i  MiLBAaK. — Gonstmction  given  to  sees.  14,  p.  738;  15,  p.  739;  33,  p. 
903;  and  35,  p.  905,  with  reference  to  fees  and  constructiye  mileage. 
Howe  y.  Douglas  County,  488. 

2.  SiNOLB  mileage  for  each  precinct,  only  allowed  for  serving  notices  upon 
the  judges  of  election.    Id. 

3.  What  mileage  allowed  in  serving  the  panel  of  jurors  with  notices.    Id. 

4.  Fbes  of  OmcBBs. — ^The  act  of  the  legislature  approved  October  21, 
1864,  in  relation  to  the  fees  and  compensation  of  officers,  in  the  counties 
lying  east  of  the  Gascade  range  of  mountains,  is  an  original,  independ- 
ent act,  and  not  merely  an  amendment  to  a  pre-existing  law.  Sird  y. 
County  of  Wasco,  282. 

FELONY. 
See  Pabdok,  1 . 


40 


FEMME  GOVEBT. 
See  HuBBANP  axd  Wifb. 
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FENCE. 
8ee  Bailwat,  9. 

FERRY. 

1.  License. — ^Under  the  law  of  1854,  sec.  40,  p.  868,  a  ferry  license  becomes 
a  limited  franchise.    Bec/dey  t.  Leanif  470. 

2.  At  the  expiration  of  any  term  of  license,  the  owner  of  the  lands,  em- 
bracing the  ferry  landings  might  assert  his  right  to  a  preference  to  the 
grant  of  license,  with  the  same  effect  as  he  might  have  done  at  the  time 
of  the  establishment  of  the  ferry.     Id. 

3.  Undeb  the  statute  in  relation  to  ferry  license,  no  person  other  than  the 
owner  of  the  land  can  secure  a  license,  unless  the  owner  of  the  land 
neglects  to  apply;  and  then  only  upon  proof  of  service  of  Jiptice.  The 
same  rule  governs  a  case  where  the  application  is  for  the  renewal  of  a 
license.    Bec/dey  v.  Learn,  544. 

FORECLOSURE. 
8ee  Decbek,  2;  Lien,  1,  2,  3;  MeceanioIs  Lien,  1,  5. 

1.  Want  of  Service. — ^Where  S.  conveyed  land  to  A.  and  took  badf  a 
mortgage  for  the  purchase  money,  which  was  duly  recorded,  and  A. 
mortgaged  the  same  land  to  B.,  and  the  latter  mortgage  was  also  doly 
recorded.  And  afterwards  S.  foreclosed  his  mortgage  without  Hiaking 
B.  a  party  to  the  suit  of  foreclosure,  and  S.  purchased  the  premises  tm- 
der  the  decree  of  foreclosure,  and  regularly  obtained  his  sheriff's  deed 
under  the  decree,  and  then  sold  and  conveyed  to  H.  The  title  of  H.  is 
subject  to  the  mortgage  executed  by  A.  to  B.    Besser  v.  HaxBthomt,  129. 

2.  Pasties  on  Fobeclosube. — When  the  statute  is  silent  as  to  the  necessity 
of  making  a  junior  mortgagee  a  party,  the  rule  applies,  that  all  incum- 
brancers, as  well  as  the  mortgagor,  should  be  made  parties,  if  not  as 
indispensable,  at  least  as  proper  parties  to  the  suit,  whether  they  are 
prior  or  subsequent  incumbrancers.    Id, 

3.  If  any  incumbrancers,  whether  prior  or  subsequent,  are  not  made  par- 
ties, the  decree  of  foreclosure  does  not  bind  them.    Id, 

4.  Equity  of  redemption  defined.    Id, 

5.  Title. — Our  system  has  so  changed  the  law,  that  the  mortgagor  retains 
the  right  of  possession  and  the  legal  title,  and  the  title  cannot  be  divested 
by  a  suit  to  which  the  mortgagee  is  a  stranger.    Id. 

6.  Redemption. — ^The  statute  defining  the  mode  of  redemption  does  not 
create  the  equity  of  redemption.  It  only  defines  the  modes  in  which 
that  right  is  to  be  exercised.    Id. 

FORFEITURE. 

See  Abandonbient,  1. 

1.  The  question  whether  a  corporation  has  forfeited  its  franchises  can  not 
bo  tried  in  an  action  brought  to  obtain  a  right  of  way.  Oregon  Cascades 
R.  R,  Co,  V.  Oregon  Steam  Nav.  Co.,  164. 
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2.  UsuBPATioN. — If  a  corporation  has  usurped  priyileges  or  franchises  not 
belonging  to  it,  to  the  detriment  of  the  pnblic,  the  remedy  is  by  an 
action  in  the  name  of  the  state.    KeUy  ▼.  Peo.  Trans,  Co,,  189. 

FOEMEB  ADJUDICATION. 
See  Plxadimo;  Bill  of  Kkyibw,  1,  2. 

FRANCHISE. 
See  FoBFEiTusB,  1,  2 ;  Fxbbt,  1. 

GAKNISHEE. 

See  Execution,  6. 

1.  Gabnishbb. — Where  a  person  who  is  served  with  garnishee  process 

'  Yolxmtarily  pays  money  to  a  constable,  it  is  not  error  for  the  justice  of 

the  peace  to  refuse  to  enter  an  order  directing  the  constable  to  pay  the 

money  to  the  judgment  debtor,  although  the  money  may  be  earnings  for 

which  the  justice  could  not  lawfully  enter  judgment.    OpUz  y.  Winn,  9. 

GUARANTY. 

See  OoMTBACT,  9. 

HABEAS  CORPUS. 

See    COMMZTMBNT,    3,    4. 

1.  Pbogess. — Informality  in  the  commitment  will  not  justify  a  discharge 
when  it  is  in  the  power  of  the  petitioner  to  produce  the  record  and  he 
fails  to  produce  it.    Fleming  v.  Biiis,  286. 

2.  A  CEBTIFIBD  copy  of  the  proceedings,  voluntarily  and  irregularly  pre- 
sented, does  not  give  jurisdiction  to  review  and  remand  the  cause.    Jd. 

3.  CsBTioBABi. — ^A  writ  of  review  was  issued  lis  auxiliary  to  the  writ  of 
habeas  corptts.    Id, 

4.  Habeas  Cobpus. — On  habeas  corpus  to  discharge  from  an  order  holding 
to  bail,  a  rehearing  of  the  evidence  is  not  a  matter  of  course.    Id, 

5.  Cebtiobabi  as  Auxiliabt  to  Habeas  Cobpus. — ^A  writ  of  review  as 
auxiliary  to  the  writ  of  habeas  corpus  being  granted,  the  court  refused  to 
rehear  the  witnesses  who  were  examined  before  the  committing  magis- 
trate.   Id, 

6.  The  jurisdiction  of  a  committing  magistrate  may  be  put  in  issue  on  the 
return  of  a  writ  of  liobeas  corpus.    Norman  v.  Zieber,  Sheriff,  197. 

HEIR. 
See  Donation  Act,  6;  Pabtnxbship,  3;  Patent,  4,  5,  6. 

HIGHWAY. 

See  Navigable  Stbeam,  9,  10. 

1.  CouNTT  Liable  fob  NEaLioENCE  of  Road  Supebvibobs. — Road  super- 
visors are  agents  for  the  county,  and  the  county  is  liable  for  a  super- 
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Tisor's  negligence  in  not  repairing  a  bridge.    MtCdUa  ▼.  MviStmomak 
Cavnty,  424. 

2.  Bbidgb. — ^Tbe  connty  ia  responsible,  nnder  lection  347  of  the  Code,  ior 
negligence  in  allowing  a  bridge  to  be  ont  of  repair,  wherebj  injury 
accrnes  to  any  person  traTeling  over  it,  who  is  himself  not  gnilty  of 
negligence;  and  negligence  is  a  question  for  the  jnry .    Id. 

3.  DovATios  Law. — ^The  heirs  of  those  settlers  who  died  prior  to  SepL  27, 
IboO,  cannot,  nnder  the  Donation  Act,  inherit  by  rirtne  of  the  residenoe 
and  cnltiTation  of  their  anceatois.    Nevckm  y.  Spaieer,  548. 

HOMICIDE. 
8ee  Etidsmci,  4,  5,  6. 

1.  Mauck. — ^Where  the  proof  shows  that  the  killing  was  done  volnntarilT, 
or  intentionally  with  a  weapon  which  was  intended  for  taking  life,  the 
use  of  that  kind  of  a  weapon  raises  a  presnmptioii  that  the  kiUing  wis 
done  malidonsly.    Slaie  y  Berirand,  61. 

2.  BnBDBM  OF  Fsoor. — When  sneh  proof  is  made,  onless  the  cirenmstanees 
of  the  killing  show  that  it  was  justifiable  or  exeosable,  the  burden  of 
proof  deTolves  on  the  defendant  to  show  an  excuse  or  justification  for 
the  kiUing.    Id. 

3.  Whkx  killing  with  such  weapon  is  positiyely  proved,  or  prored  beyond 
a  reasonable  doubt,  it  is  not  a  ground  of  aoquital  that  the  eridenoe  fails 
to  show  whether  or  not  the  killing  was  justifiable.    Id. 

4.  Thb  burden  of  proof,  in  such  a  case,  rests  on  the  defendant  to  show 
by  a  preponderance  of  evidence  that  the  killing  was  justifiable  or  excus- 
able.   Id, 

HUSBAND  AND  WIFE. 

1.  A  femme  covert  derives  her  power  to  convey  real  estate  from  the  statute, 
and  a  full  compliance  with  the  statute  includes  the  specified  acts  on  the 
part  of  the  certifying  officer.    Bariy  v.  Ladd,  353. 

2.  Thb  acknowledgment  by  a  married  woman,  of  the  execution  of  her  deed, 
cannot  be  proved  by  parol  in  a  case  where  the  certificate  has  never  ex- 
isted.   Id. 

IGNOBANCE. 
1.  Ighobancb  of  the  hiw  will  not  excuse.     WWs  v.  Wilson  d  at.,  308. 

IMPLIED  PBOMISE. 

1.  Pabznt  AiTD  Chuj). — ^Where  a  father  gives  his  minor  son  the  privilege 
of  working  for  himself  and  having  whatever  wages  he  may  earn,  and 
afterwards  the  minor  voluntarily  returns  and  labors  on  his  father's  faim 
until  he  becomes  twenty-one  years  of  age,  the  law  does  not  imply  a 
promise  on  the  part  of  the  father  to  pay  wages  to  the  son  for  the  time 
during  the  minority.    Albee  v.  Albee,  321. 

IMPRISONMENT. 
See  Habeas  Cobpub;  Execution,  6. 
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IMPKOVEMENTS. 
See  BxDBUPTioN,  5. 

INDICTMENT.  • 

1.  DxGBBB  07  Cbimb. — ^A  defendant  charged  with  stealing  from  the  person, 
may  be  convicted  either  of  larceny,  or  of  larceny  from  the  person,  if  the 
facts  charged  in  the  indictment  are  sufficient  to  include  both  degrees  of 
crime.    State  v.  Taplor,  10. 

INFANCY. 
See  Ikplzed  Pboi^b,  1;  DfvOBCa,  3^. 

INJUNCTION. 

1.  DiscBBTioN. — AlthoTigh  the  removal  of  a  pilaster  was  deemed  the  only 
adequate  remedy,  a  temporary  injunction  before  final  hearing  was 
refused,  on  the  grounds  that  the  plaintiff  showed  no  indications-  of  pres- 
ently occupying  th«  premises,  and  the  building  had  so  far  progressed 
that  a  removal  would  be  nearly  or  quite  as  expensive  at  the  present  time 
as  at  the  completion  of  the  building.    Swrton  y.  MqfiU  et  al,,  29. 

2.  Gbantino  or  refusing  an  injunction  is  deemed  the  exerdse  of  thB  discre* 
tion  of  the  court.    Id, 

3.  CoMFBMBATEON. — When,  by  not  conforming  to  the  terms  of  a  building 
contract,  the  width  of  a  plaintiff's  premises  above  the  upper  floor  was 
improperly  diminished  by  two  inches,  the  injunction  was  denied  on  the 
ground  that  the  injury  is  not  beyond  pecuniary  compensation.    Id. 

4.  ^HBBB  a  motion  for  an  injunction  is  submitted  on  complaint  and 
answer,  and  the  answer  denies  all  the  equities  of  the  bill,  the  injunction 
should  not  be  granted.     WeUman  v.  Barker  et  ol.,  253. 

INTEREST. 

1.  Intbbest. — ^A  note,  made  before  the  passsige  of  the  passage  of  the  statute 
prescribing  rates  of  interest,  which  calls  for  three  per  cent,  per  month, 
will  be  enforced  according  to  the  terms  of  the  note.  Besaer  v.  Hdxo- 
thoTM,  129.      • 

2.  UsiTBious  CoNTBAOT. — An  agreement  made  under  the  statute  of  1854,  to 
compound  interest  oftener  than  once  a  year,  cannot  be  enforced;  bid 
heldt  that  it  does  not  vitiate  the  contract  as  to  the  principal  sum  secured 
and  simple  interest.    Murray  v.  Oliver,  539. 

INTERLINEATION. 

See'  Altebation,  1. 

1.  Altbbation. — ^Adding  to  a  promissory  note  the  word  '*  in  gold  coin,"  is 
a  material  alteration.     WUls  v.  WUson  et  al.,  308. 

ISSUE. 
See  Tbial,  2. 
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JOINDEE  OF  ACTIONS. 
866  Ab^timeht,  1;  Pbactick,  13;  Anbweb,  2;  PuLiomo,  22. 

JUDGMENT. 

866  Abatement,  1;  Dxcbbk,  5,  6,  7;  Gabnibhss,  1;  Pbactics,  5;  Bbgobd, 
1;  GoNFRsaioN  of  Judgment,  1,  2;  EQinrr,  4;  Pleading,  2;  Bail- 
way,  7. 

1.  Confession  of  Judgment. — ^Where  a  confession  of  judgment  is  made, 
"in  an  action  pending,"  the  statement  mentioned  in  section  252  of  the 
Code  is  not  requisite.     Miller  t.  The  Oregon  City  Mfg.  Co.,  24. 

2.  CoBPOBATioN. — ^The  president  of  a  private  corporation  is  competent  to 
confess  judgment.    Id, 

3.  Although  a  junior  judgment  creditor  may  be  relieyed  on  motion  from 
the  effect  of  a  judgment  irreguktrly  entered,  it  is  not  clear  that  a  charge 
of  actual  fraud  in  procuring  a  confession  of  judgment  ought  to  be  tried 
on  motion  and  affidayits.    Id, 

4.  The  Court  refused  to  set  aside  a  judgment  obtained  by  confession  in 
favor  of  a  director  and  against  his  corporation.    Id. 

5.  Cebtaintt. — When  a  judgment  is  rendered,  the  record  should  show 
unequivocally  what  matters  have  been  adjudicated.    Dray  v.  Crickj  298. 

6.  Cebtificate  of  Election. — ^The  certificate  of  a  board  of  canvassers  of 
election  returns  is  the  record  of  what  was  decided,  audit  is  the  Intimate 
evidence  of  the  decision.     Wdmer  v.  Myers,  218. 

7.  Conclusiveness. — ^When  a  tribunal  or  board,  no  matter  how  inferior  its 
jurisdiction  or  limited  its  power,  proceeds  within  its  jurisdictioii,  and 
determines  a  matter  which  it  is  authorized  by  law  to  decide,  its  decidon, 
even  if  erroneous,  is  binding  until  it  is  reversed.    Id. 

8.  Appeal. — Its  Effect  on  the  Decision. — The  fact  that  an  appeal  has 
been  taken  doeu  not  affect  the  conclusive  nature  of  the  decision  while  it 
remains  unreversed.    Id, 

9.  Entbt  of  Judgment  bt  the  Clebk. — ^In  cases  falling  within  the  pro- 
visions of  sec.  246  of  the  Code,  the  clerk  has  power  to  enter  jadgments 
upon  defaults,  without  judicial  direction  or  intervention.  Oraydon  v. 
Thomas,  250. 

10.  Idem. — In  so  doing,  he  exercises  ministerial  and  not  judicial  functioDs. 
Id. 

11.  Idem. — Infobmalities.— Judgments  when  so  entered,  will  not  be  opened 
up,  set  aside,  or  disregarded  because  of  slight  informalities.    Id. 

12.  Satisfying  Judgment.— Ordinarily  a  court  has  power  to  direct  a  decree 
or  judgment,  which  is  of  record  before  it,  to  be  canceled  of  recold,  upon 
a  proper  showing  that  it  is  in  fact  satisfied.    Provost  v.  Millard,  370. 

« 

JUDGMENT  LIEN. 

1.  Lien  of  Judgment. — A  transcript  of  a  judgment  in  a  justice's  oooit,  wss 
filed  in  circuit  court,  in  1861,  and  became  a  lien  on  real  estate  for  five 
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years,  under  the  law  of  1855.  In  1862,  the  statute  made  it  a  lien  as  long 
as  an  execution  might  issue,  repealing  the  law  of  1855,  and  in  1864  it 
was  enacted  that  a  lien  should  extend  to  ten  years,  and  process  was  pro- 
Tided  by  which  execution  might  issue  after  ten  years,  which  would  con- 
tinue the  lien.  Section  3  of  the  repealing  act,  p.  944  of  the  Code,  passed 
1864,  provides  that  "no  rights  Tested  or  liabilities  incurred  at  that  time 
shall  be  lost  or  discharged  : "  Hddf  under  these  statutes,  that  the  judg- 
ment lien  is  an  incident  to  a  judgment,  and  is  a  "liability  incurred," 
and  was  saved  from  the  effect  of  a  repealing  statute.  Dearborn  t.  PaJtUm 
et  ai.,  420. 

2.  Fabtnsbship. — Effect  of  docketing  a  judgment  in  the  partnership  name, 
id. 

JUDGES  OF  ELECTION. 
See  EiiSCTioN,   1;  Jddomint,  6. 

JUDICIAL  SALE. 

See  Executioh;  Dbcbss. 

JURISDICTION. 

See  Afpbai.,  5;  Cobpobation,  2,  23;  Ditobcx,  2;  Judgment,  10,  12:  Psao- 
TicE,  9,  22;  Pbocess,  1;  Bboistxb  of  Lands,  2;  Taxes,  4;  CoMMXTifBirr, 
1,  4;  Decbbb,  3,  5;  Docket,  1;  Hiqhwat,  1;  Plbadino,  2,  16,  17;  Pbo- 
BATB,  1;  Special  PsocEEDiNas,  3;  Wbit  of  Eetiew,  2. 

1.  The  circuit  court  refused  to  entertain  a  bill  to  compel  a  plaintiff  who  had 
obtained  a  decree  of  foreclosure  in  another  district,  to  appear  there  and 
cancel  the  decree.    Provost  t.  MiUard,  370. 

2.  Bboulab  Pbocess  Pbotbcib  an  Officeb. — ^An  attachment  issued  on  an 
insufficient  affidaTit  will  protect  the  officer  who  serTed  it,  but  not  the 
party  and  justice  of  the  peace  who  caused  it  to  issue.    Id. 

3.  Justice's  Docket  Entbies. — When  a  judgment  is  attacked  collaterally,  a 
court  will  not  look  outside  the  record  to  learn  that  the  appointment  of  a 
special  constable  was  not  properly  made.    Id. 

it.  Effect  of  Appeabino. — ^When  a  docket  entry  shows  that  the  defendant 
appeared,  and  does  not  show  that  the  appearance  was  special,  parol  evi- 
dence will  not  be  heard  to  attack  the  judgment  collaterally.    Id. 

5.  Subject  Matibb.  —Although  a  complaint  be  objectionable  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  the 
court  may  haTe  jurisdiction,  and  may  permit  amendment.  Norman  t. 
Zw6er,  Sheriff,  197. 

JUKOBS. 
See  Highway,  2;  Natioable  Stbeam,  1,  3;  New  Trtat.,  15;  View,  1;  Ybb- 

DICT,  2. 

1.  JuBOBS  are  not  at  liberty  to  disregard  the  law,  under  a  belief  that  they 
can  thus  do  justice  between  the  parties.    Davis  t.  Mason,  154. 

2.  Opinions  of  experts  are  admitted  in  cTidence  to  aid  and  not  to  control  the 
judgment  of  the  jurors.    Heath  t.  Olisan  et  dl,,  64. 
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3.  A  JUB0B*8  affidavit  cannot  be  receiyed  to  show  a  mistake  in  making  up 
the  Texdict  The  Oregon  Caaoadea  R.  B.  Co,  ▼.  Oregon  Sieam  Nav»  Co., 
178. 

JUSTICE  OP  THE  PEACE. 
See  Docket,  1;  Jubibdiction,  1,  3. 

LAND. 
See  DrcoH,  1;  Bboistsb  of  Lands,  1 ;  "Railway,  1. 

LAin)LOED  AND  TENANT?. 

1.  Eepaibs. — ^A  tenant  has  no  remedy  against  a  landlord  for  snffering 
premises  to  be  ont  of  repair,  unless  the  landlord  has  agreed  to  repair. 
Eahn  T.  Love,  206. 

LARCENY. 
See  Indictmkkt,  1. 

LEGAL   TENDEB. 
See  Ts2n>BB;  Coin. 

LEGISLATUBE. 
See  CoNBTinnioN,  2;  Statdtx,  1;  Cobpobjltiok,  22. 

LEVY. 
See  EzxcxmoN. 

LICENSE. 
See  FxBBT,  2;  Liquob,  Bfibituous,  1. 

1.  BuBDEN  of  Pboof. — ^The  burden  is  on  the  defendant,  to  show  that  he  is 
licensed.    SUOe  v.  CuUing,  260. 

2.  Payment. — If  one  sells  liquor,  it  is  not  material  whether  it  is  paid  for, 
bnt  it  would  not  be  a  violation  of  the  statute  for  one  to  giye  away  liquor 
without  any  expectation  of  gain  or  compensation,    id. 

3.  Sttbtebfuoe. — But  if  there  is  an  understanding,  express  or  implied,  that 
the  party  who  obtains  the  liquor  will  pay  for  it,  or  will  purchase  some- 
thing else  because  of  it,  the  act  is  disposing  of  the  liquor  within  the 
meaning  of  the  statute.    Id. 

a 

LIMITATION. 
See  Action;  Judgment  Lien,  1. 

LIENS. 

See  Mechanics'  Lien,  5;  Fobeclobuxe,  1. 

1.  Pbiobitt. — On  a  foreclosure  of  a  junior  mortgage,  the  proceeds  will  be 
applied;  first,  to  satisfy  the  prior  mortgage;  second,  the  junior  mortgage; 
and  the  residue  to  the  holder  of  the  legal  title.  Besser  \,  McuMormf  129. 
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2.  Whbn  the  holder  of  a  senior  mortgage  purchased  premises  under  a 
decree  of  foreclosure,  and  acquired  the  legcU  title,  the  equity  which  he 
previously  held,  would,  by  strict  rules  of  law,  be  deemed  merged  in  the 
legal  title.    Id, 

3.  But  it  has  long  been  the  practice  in  courts  of  equity  to  hold  the  legal 
and  equitable  title  distinct,  although  both  were  Tested  in  the  same 
pc^rson,  when  it  can  be  clearly  gathered  from  all  the  proceedings  that 
such  was  the  intention  of  the  holder  when  he  acquired  the  legal  title. 
And  whenever  the  nature  of  the  case  shows  that  such  severance  of  the 
legal  and  equitable  title  is  evidently  to  the  interest  of  the  holder,  such 
intention  will  be  presumed.  'Id. 

LIQUOR,  SPIRITUOUS. 

See  LibsKBX,  1,  2. 

1.  Whbbk  one  disposes  of  liquor  without  a  license,  in  less  quantities  than 
one  quart,  if  there  is  an  understanding,  express  or  implied,  that  the 
party  who  obtains  the  liquor  will  pay  for  it,  or  will  purchase  something 
else  because  of  it,  the  act  is  disposing  of  the  liquor  within  the  meaning 
of  the  statute.    8taU  v.  Gutting,  260. 

LOTTEUnr, 

1.  A  lottery  is  a  game  of  hazard  in  which  small  sums  are  ventured  for  the 
chance  of  obtaining  greater.    Fleming  v.  Bills,  Sheriff,  286. 

2.  Payment  of  prizes  in  money  is  not  essential  to  constitute  a  lottery.    Id. 

MACHINERY. 
See  Kbougkhob,  6. 

MALPRACTICE. 

See  Damages,  1;  Expebt,  2  ;  Ybbdict,  2  ;  Evidence,  14 ;  Plbadino,  IX,  14. 

1.  LiABiLiTT  OF  A  SuBosoN. — ^A  physiciau  or  surgeon  is  only  responsible 
for  ordinary  care  and  skill,  and  for  the  exercise  of  his  best  judgment  in 
matters  of  doubt.  The  words  ordinary  care  and  skill  are  here  used  in 
their  conmion  acceptation.    SecUh  v.  Oliaan  et  aL,  64. 

2.  Obdinabt  SxiLii. — By  ordinary  skill  is  meant  such  skin  as  is  commonly 
possessed  by  men  engaged  in  the  same  profession.    Id. 

3.  StTBOEON  NOT  LiABLE  FOB  Ebbob  im  Judoment. — If  the  defendants  pos- 
sessed ordinary  skill  and  used  ordinary  care,  they  are  not  liable  for  an 
error  in  judgment  committed  in  a  case  presenting  grounds  for  doubt  or 
uncertainty.    Id, 

4.  If  the  surgeon  is  grossly  ignorant,  or  fails  to  use  ordinary  care  in  the 
treatment  of  a  case  he  has  in  charge,  it  is  just  he  should  suffer  the  con- 
aequMMse  of  his  acts.     Williams  v.  PoppleUm,  139. 

5.  JiTDOMENT  OF  SuBOBON. — ^Wheu  a  skillful  and  careful  surgeon  exercises 
his  best  judgment  in  a  case  of  doubt,  he  cannot  be  held  responsible  for 
a  want  of  success.    Id. 
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6.  Bn  Gbbta. — ^A  consnltation  held  on  occasion  of  the  alleged  improper 
treatment,  is  to  be  treated  as  a  part  of  the  res  gtsta,  and  may  be  given 
in  evidence.    Id, 

7.  Ststxus  of  Pbactice. — If  the  treatment  is  in  accordance  with  a  recog- 
nized system  of  surgery,  it  is  not  for  the  court  or  jury  to  undertake  to 
determine  whether  that  system  is  the  best,  nor  to  decide  questions  of 
surgical  science  upon  which  surgeons  differ  among  themselves.    Id, 

8.  It  is  sufficient  if  the  practitioner  follow  a  known  and  recognized  system. 
Id, 

9.  SuBOBOK,  DiscBsnoN  OF. — If  a  surgeon  purposely  refracture  a  broken 
arm  without  informing  the  patient  of  the  nature  of  the  operation,  it  does 
not  follow  from  that  fact  alone  that  he  was  guilty  of  bad  surgery.  Boyds" 
ton  V.  Giliner,  118. 

10.  Gbobs  Ignobahcb. — But  if  the  arm  was  refractured  by  the  defendant  be- 
cause of  gross  ignorance  or  the  want  of  ordinary  care  or  skill,  that  act 
of  itself  renders  the  defendant  liable.    Id. 

MANDAMUS. 

1.  Mandamttb  lies  to  compel  an  officer  to  perform  an  act  which  the  law 
specially  enjoins  as  a  duty  resulting  from  his  office.    Ball  v.  Lappius,  55. 

2.  An  ordinance  passed  in  1862,  directing  the  city  marshal  of  the  city  of 
Portland  "  to  procure  at  the  cost  of  the  city  '*  *  *  *  '  "a  smaU- 
poz  hospital,  the  sekdum  to  he  subject  to  the  approval  of  the  committee  on 
health  and  poUce,"  does  not  impose  such  an  official  duty  on  the  present 
city  marshal  as  will  be  enforced  by  mandamus.    Id, 

3.  LEGAii  BiQHT. — Mandamus  is  proper  only  where  a  party  has  a  legal 
right,  and  there  is  no  other  appropriate  legal  remedy.  The  right  must 
be  certain,  and  clearly  made  out  by  the  facts  of  the  case.    Id, 

4.  DiscBXTZON. — The  granting  or  refusal  of  the  writ  is  discretionary.    Id. 

6.  Mandamus  cannot  be  used  as  a  means  to  determine  ultimate  right  to  an 
office.     Warner  v.  Myers,  218. 

6.  Common  Law. — The  office  of  a  writ  of  mandamus  was  the  same  at  com- 
mon law  as  it  is  now  declared  by  the  code.    Id. 

7.  PiiEADiNa. — ^An  answer  denying  the  legality  of  the  election  of  the  peti- 
tioner to  an  office  which  he  holds  will  not  abate  the  writ.    Id, 

8.  Thb  petitioner  having  plead  the  decision  of  the  canvassers  in  his  favor, 
and  that  he  was  in  possession  of  the  office,  an  answer  declaring  that  a 
majority  of  the  legal  votes  were  cast  for  the  defendant,  was  struck  out 
on  motion.    Id, 

9.  An  answer  declaring  that  a  contest  was  pending  to  determine  the  legality 
of  the  election,  was  also  struck  out.    Id. 

10.  Whbbb  the  clerk  has  money  in  his  hands  applicable  to  the  payment  of 
a  warrant,  which  upon  presentation  he  refuses  to  pay,  the  proper  remedy 
is  by  mandamus.    Howard  v.  Bamford,  565. 

MANSLAUGHTER. 
See  HoMicxDB. 
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MAEEIED  WOMAN. 

1.  JuDOMSMT. — ^Where  a  judgment  is  rendered  against  a  married  woman 
upon  a  contract  made  during  coYertnre,  in  order  to  oharge  the  separate 
property  of  a  married  woman,  the  record  shonld  show  that  the  debt  was 
contracted  for  the  benefit  of  the  separate  estate,  or  for  her  own  benefit 
on  the  credit  of  the  separate  estate.    Kennard  et  al,  t.  Sax^  263. 

2.  PuEADiNa. — In  an  action  against  the  wife  alone,  ooyertnre  at  the  time  0£ 
making  the  contract  may  be  plead  in  bar.    Id,  t 

3.  When  the  objection  does  not  go  to  the  liability,  but  the  fact  is  merely 
that  the  party  has  married  since  making  the  contract,  the  marriage  is 
pleadable  in  abatement.    Id. 

MECHANICS'  LIEN. 

1.  FoBKCiiOsuBK. — Material-men  must  commence  proceedings  to  foreclose 
their  liens  within  a  year  from  the  date  of  filing  their  lien  notices.  Coggan 
v.  Eeewst  275. 

2.  loBM. — They  must  commence  by  filing  a  complaint.    Id, 

3.  Idem. — ^The  fact  of  a  lien-holder  being  made  a  party  defendant  by  a 
plaintiff,  because  his  lien  is  subsequent  to  the  one  sought  to  be  foreclosed, 
does  not  release  him  from  the  duty  of  strictly  pursuing  his  statutory 
remedy.    Id. 

4.  Plxadino. — In  a  proceeding  to  enforce  a  mechanics'  lien  under  the 
statute,  the  complaint  should  show  that  the  contract  was  made  with  an 
owner  or  his  agent.     WUcox  y.  Keiih,  372. 

5.  BuiLDiNO. — ^The  defendants  occupied  several  buildings  as  a  woolen 
factory,  on  some  of  which  the  material  was  furnished  and  the  labor  per- 
formed; the  mechanics'  lien  does  not  extend  to  all  the  buildings,  but  is 
confined  to  the  building  for  which  the  material  was  furnished  or  on 
which  the  work  was  done.  DcUUs  Lumber  and  Mfg.  Co,  v.  Waaco  Woolen 
Mfg.  Co.,  527. 

6.  Plbadino. — It  should  appear  by  the  complaint  that  notice  of  the  lien 
was  filed  in  pursuance  of  the  statute.    Id, 

7.  pBioBirr. — On  a  foreclosure  of  a  junior  mortgage,  the  proceeds  will  be 
applied;  first,  to  satisfy  the  prior  mortgage;  second,  the  junior  mortgage; 
and  the  residue  to  the  holder  of  the  legal  title.  Besaer  v.  Uavothome,  129. 

MILEAGE. 

See  Fksb,  1. 

1.  No  mileage  allowed  for  posting  notices  for  collection  of  taxes.  Howe  y. 
Dougias  Courdy,  i88. 

MONEY. 
See  PATimrr ;  Conr ;  Tehdeb. 

MOBTGAGE. 
See  FoBBCiiOecrBE,  1;  Liee,  1,  2,  3. 
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MUBDEB. 
See  HoMicn>B« 

NATUBAI/IZATION. 

1.  0ns  who  has  obtained  his  final  citizen  papers,  becomes  a  voter  at  the 
time  of  being  naturalized.    Darragh  y.  Bird,  229.  ^ 

►  NAVIGABLE  BTBEAM. 

See  PZiEADiNO,  24,  26. 

1.  EzTSHDiKO  a  boom  temporarily  across  a  navigable  channel  being  a  neces- 
|ary  act,  what  wad  a  reasonable  time  for  removing  it,  is  a  question  for 
the  jury.     Weiae  v.  Smith,  446. 

2.  Tbespass. — If  there  was  no  necessity  for  fastening  a  boom  to  plaintiff  *8 
land,  the  act  would  be  a  trespass — necessity  was  a  question  for  the  jury. 
Id. 

3.  The  riparian  owner  has  an  absolute  right  to  enjoy  his  lands  in  all  proper 
ways — the  other  party  has  an  absolute  right,  as  one  of  the  public,  to 
navigate  the  stream— neither  can  justly  deprive  th^  other  of  his  rights. 
Id. 

4.  A  crTBEAM,  generally  useful  for  floating  boats,  rafts  or  logs,  though  it  be 
private  property  and  not  strictly  navigable,  is  subject  to  the  public  use 
as  a  passage  way.    £d. 

5.  Booms. — How  far  such  stream  may  be  obstructed  by  use,  or  by  booms. 
Id. 

6.  BiPABiAK  Bights. — The  right  to  meddle  with  or  touch  upon  the  banks 
of  such  a  stream,  is  founded  upon  necessity.    Id, 

7.  The  common  law  rule,  making  the  "  ebb  and  flow  of  the  tide  the  test  of 
navigability"  is  not  now  applicable  in  the  United  States.    Id. 

8.  If  a  stream  is  capable  in  its  natural  condition  of  being  profitably  used 
for  any  kind  ot  navigation,  its^use  to  that  extent  is  subjected  to  the  gen- 
eral rules  of  law  relating  to  navigation.    Id. 

9.  How  far  the  principles  and  rules  pertaining  to  the  navigation  of  tide 
waters  and  large  streams,  are  to  be  applied  to  fresh  water  streams  above 
the  flow  and  ebb  of  the  tide.    Id. 

10.  Ant  stream,  on  whose  waters  logs  and  timber  can  be  floated  to  market, 
is  navigable,  and  is  a  public  highway  for  that  purpose.  Felger  v.  Rcbin- 
8on,  465.  V 

11.  Idem. — It  is  not  necessary  that  the  stream  should  be  so  available  during 
the  whole  year  to  constitute  it  a  navigable  stream.    Id. 

NEGLIGENCE. 

See  Highway,  4, 

1.  Whebb  an  occupant  of  a  building  sues  the  owner  for  damages  for  an  in- 
jury to  the  plaintifTs  person,  caused  by  the  unsafe  condition  of  ike 
building,  he  must  show  that  the  unsafe  condition  of  the  building  is  not 
the  fault  of  the  plaintiff.    Kahn  v.  Love,  206. 


INDEX.  621 

2.  A  STATBMBNT  in  the  complaint  in  general  terms  that  the  plaintiff  exer- 
cised due  care  and  caution  at  the  time  of  the  accident  is  not  sufficient. 
Jd. 

3.  CoNTBiBUTOBY  NEouaENOB. — A  plaintiff  who  sues  fot  damages  for  negli- 
gence, mast  not  himself  be  goilty  of  any  fault  that  contributed  to  the 
injury.    Dufer  v.  CuUy,  377. 

NEW  TRIAL. 
See  JuBOB,  3. 

1.  Whebe  it  is  evident  that  the  jury  have  disregarded  instructions,  to  the 
detriment  of  a  party,  it  is  ground  for  a  new  trial.    Brown  t.  Cahalin^  45. 

2.  The  court  is  not  at  liberty  to  grant  a  new  trial  upon  doubtful  and  dis- 
puted questions  of  fact  that  have  been  passed  upon  by  a  jury.  Lander 
v.  MUes,  40. 

3.  NEwiiY-DiscoTEBED  Eyidenob. — Motious  for  new  trial  on  the  ground  of 
newly-discovered  evidence  are  regarded  with  distrust,  and  the  strictest 
showing  of  diligence  and  of  all  other  facts  necessary,  is  required.    Id, 

4.  The  testimony  must  have  been  discovered  since  the  former  trial.    Id, 

5.  It  must  be  showii  that  it  could  not  have  been  obtained  with  reasonable 
diligence  on  the  former  trial.    Id, 

6.  The  evidence  must  not  be  cumulative.    Id, 

7.  GutfuiiATivE  evidence  is  additional  evidence  to  support  the  same  point, 
and  which  is  of  the  same  character  as  evidence  already  produced.    Id. 

8.  ArauDAvrr  of  Witness. — It  is  a  practice  that  seems  to  be  generally 
approved,  to  require  the  affidavit  of  the  moving  party  to  be  accompanied 
by  the  affidavit  of  the  witness,  or  that  the  omission  be  accounted  for.  Id. 

9.  CuMCTiiATivE. — ^Evidence  of  material  facts  which  the  moving  party  did 
not  prove,  nor  attempt  to  prove,  may  be  regarded  as  not  cumulative.  Id. 

10.  Diligence. — A  party  who  moves  for  a  new  trial  should  be  free  from 
loLches,  in  not  having  moved  for  a  continuance.    Id, 

11.  It  is  not  sufficient  that  the  affiant  depose  in  terms  "that  he  has  made 
diligent  inquiry;"  the  affidavit  should  state  facts.  The  question  of  dili- 
gence must  be  determined  by  a  consideration  of  specific  facts  deposed 
to.    Id. 

12.  Acceptino  Jubob. — Where  both  parties  voluntarily  accept  a  juror  who 
declares  that  he  has  formed  a  decided  opinion  on  the  merits  of  the  case, 
the  party  asking  to  set  aside  the  verdict  for  insufficiency  of  evidence, 
should  present  a  clear  case.     Williams  v.  Poppletan,  139. 

13.  GoNTLicTiNo  Evidence. — Where  there  was  some  evidence  tending  to 
show  the  damages  to  be  the  amount  found,  the  court  refused  to  set  aside 
the  verdict  and  grant  a  new  trial.    Id, 

14.  Pbepondbbance  of  Evidencs. — A  verdict  that  is  subject  to  no  other 
objection,  should  not  be  set  aside  because  the  Judge  differs  from  the 
jury,  as  to  the  preponderance  of  evidence.  Oregon  Cascades  B,  B.  Co.  v. 
Oregon  Steam  Nav,  Co,,  178. 
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15.  Jubob's  Afitdatit. — It  wonld  be  of  dangerous  tendency  to  set  aside  a 
▼erdict,  on  the  ground  that  the  juror  has,  after  the  trial,  a  different  con- 
ception of  the  law,  or  of  the  facts,  from  that  under  which  the  verdict 
was  rendered.    Id. 

NOTICE. 

See  A1.TKBAT10N,  1,  2,  3;  Avuials,  1;  Appxal,  I;  Assiovmekt,  1;  Hiohwat, 

3;  Pbobatk.  3;  Txstihont  Db  Benb  Essx,  1. 

OFFICE. 

See  Vacanct,  1. 

1.  TxBM. — ^The  tenn  of  an  office  attaches  to  the  person  of  the  indiTidual 
elected  to  fill  the  same.    SiaU  y.  Jo?m8,  533. 

OFFICER. 

See  Attobnbt,  1;  Fees,  4;  Besidencb,  1;  Constitution,  2  ;  Beoibteb  of 

Lands,  1. 

OWNERSHIP. 
See  Posbission;  Taxbs,  1,  2,  3. 

PARDON. 

1.  A  pabdon  does  not  restore  to  a  person  convicted  of  felony  the  rights  of 
an  elector.    Darragh  t.  Birdt  229. 

2.  A  GENEBAii.  absolute  pardon,  relieves  the  person  to  whom  it  is  granted, 
not  only  from  imprisonment,  but  from  all  the  consequential  disabilitiee 
of  the  judgment  of  conviction,  and  restores  such  person  to  the  full  enjoy- 
ment of  his  civil  rights.     Wood  v.  Fitzgerald^  5C8. 

3.  Abticle  II,  section  3,  of  the  State  Constitution,  does  not  operate  as  a 
restriction  or  limitation  upon  the  effect  of  a  pardon.    Id. 

PARTNERSHIP. 
See  JudomeUt  Lien,  3. 

1.  JoiNDEB  OF  Repbesentattve  OF  DECEASED  Pabtneb. — Where  two  persons, 
who  were  partners  in  the  business  of  fishing  and  selling  fish,  bargained 
for  a  block  of  land,  gave  their  note  to  the  defendant  for  the  price,  took  the 
defendant's  bond  fpr  a  deed  on  payment  of  the  note  and  paid  one  year's 
interest  before  the  note  fell  due,  and  one  of  the  partners  having  died,  the 
other  claiming  to  act  as  surviving  partner  assigned  the  bond  and  the 
land  to  the  plaintiff  two  years  after  the  note  fell  due,  no  administration 
being  had,  and  it  being  a  disputed  question  whether  the  land  was  pnr^ 

.  chased  for  partnership  purposes,  specific  performance  was  not  decreed. 
Knott  V.  Stephens,  269. 

2.  In  a  suit  by  the  assignee  for  specific  performance,  it  was  held  that  the 
question  of  fact  whether  the  land  was  purchased  for  partnership  pnr- 

.  poses  could  not  be  ultimatelv  settled,  so  as  to  bind  the  heirs  of  the  de- 
ceased partner,  in  a  suit  where  neither  the  heirs  or  the  representatires- 
of  the  deceased  partner  were  made  parties.    Id, 
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3.  Spxcifio  Pebfobmancr. — CsBTAnnr. — If  the  representatives  were  par- 
ties, the  question  of  fact  might  be  determined  in  this  suit,  and  all  risk 
of  that  question  removed  by  the  decree.    Id. 

4.  Faib  dealing  does  not  require  the  defendant  to  convey  to  the  assignee  of 
the  survivor,  unless  he  had  reasonable  grounds  of  certainty  on  that  ques- 
tion.   Id. 

6.  Pabtibs.— A  partnership  firm  does  not  have  the  power  to  sue  and  be 
sued;  that  power  is  in  the  individuals  that  compose  the  firm.  Kamm  v. 
Harker  et  ai.,  208. 

6.  Dissolution. — Aocountino. — ^If  a  partner  being  without  fault,  can  show 
that  his  adversary  has  violated  the  term  of  the  partnership  contract,  and 
abused  the  trust  with  which,  as  a  partner,  he  was  clothed,  and  that  he 
has  partnership  assets  which  he  has  not  accounted  for,  this  entities  such 
partner  to  an  accounting.  In  pleading  it  is  only  necessary  for  a  party, 
whether  plaintiff  or  defendant,  to  state  the  facts  that  constitute  his 
cause  of  action  or  his  defense.    HoUaday  et  aX.  v.  EUioU  et  al.,  340. 

PART   OWNER. 
See  Pabtnebship,  1. 

PARTY  WALL. 

1.  The  owners  of  a  party  wall,  built  at  joint  expense,  are  not  tenants  in 
common,  but  each  owns  his  own  land  with  a  right  to  use  thawall  which 
right  may  enforce  by  action.    Burton  v.  Moffit  el  al.,  29.     ^ 

2.  Encboachmemt. — Where  a  party  contracted  to  build  a  wall  sixteen  inches 
or  two  bricks  thick,  on  the  division  line,  and  to  permit  the  other  party  to 
use  the  wall  upon  his  paying  one  half  the  cost;  and  in  constructing  the 
wall  he  erected  an  iron  pilaster  of  his  building,  which  was  ten  inches 
wide,  so  that  one  half  of  the  pilaster  stood  on  each  side  of  the  division 
line;  Eeldf  that  the  pilaster  was  not  part  of  the  wall  contracted  for,  and 
that  it  was  improperly  extended  beyond  the  division  line.    Id. 

PARENT  AND  CHILD. 
See  Imfubd  Pbomisb,  1. 

PAROL. 
See  CoNTBAOT,  9;  Husband  and  Wipe,  2;  Evidence,  18;  Pleading,  23. 

PARTIES. 
See  CoNTBACT,  5 ;  Donation,  2  ;  Pabtnebship,  2,  5 ;  Degbee,  3  ;  Fobbclosube, 

2,  5 ;  Pbincipal  and  Agent,  4. 

PARTITION. 
See  JuBisDicnoN,  6;  Pbobatb,  3. 

PATENT. 
See  Donation  Act,  5;  Tbustek,  1. 
1.   A  Patent  is  Pboop  op  Requlabity  op  Pboceedings. — After  a  patent  has 
issued,  the  exhibition  of  thQ  patent  proves  the  regularity  of  preliminary 
proceedings.     WhUe^y.  AUen,  103. 
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2.  Thi  patent  giyes  to  the  heiis  of  the  settler  a  different  estate  from  the 
one  possessed  by  their  ancestor.  They  can  encumber,  alien  or  deyisa 
it.    Delay  y.  Chapman,  Admr,,  459. 

3.  Admimistbatob. — In  the  estate  thus  acquired,  or  to  be  acquired,  by  the 
heirs  by  purchase,  the  administrator  has  no  right  or  interest,  and  in  this 
case  he  has  right  to  defend  the  action.    Id, 

4.  Hkibs. — Under  the  donation  law  of  18«')0,  upon  the  death  of  a  settler 
upon  public  lands  before  the  expiration  of  four  years  continued  resi- 
dence, etc.,  all  his  right  in  such  lands  descend  to  his  heirs,  named 
in  such  law;  and  proof  of  compliance  with  the  requirements  of 
that  law  up  to  the  death  of  the  settler,  entitles  those  heirs  to 
the  patent  for  the  land;  and  such  proof  must  be  made  by  those  heirs, 
or  some  one  for  them. 

5.  The  right  of  the  settler  in  such  lands  at  his  death  was  not  an  absolute 
fee — it  was  an  estate  which  he  could  not  convey  or  encumber  by  con- 
tract or  devise,  and  was  not  available  to  his  creditors,  and  not  subject  to 
his  debts  in  any  way;  and  this  is  the  estate  which  under  that  law  is  cast 
upon  the  heirs. 

6.  Heibship. — PuBCHASB. — Before  a  patent  can  issue  when  the  ancestor 
died  before  complying  with  the  donation  act,  the  heirs  must  ijakea  the 
proofs  required— they  must  get  the  fee  by  their  own  act;  and  such  an 
obtaining  is  by  purchase,  and  not  by  descent. 

PAYMENT. 
See  Railway,  7;  Bedemption,  4. 

PEBFORMANCE. 
See  Equitt,  7. 

PLACE  OF  TRIAL. 

^ee  Tbial.  *' 

m 

PHYSICLiN. 
See  Evidbncb,  20. 

PLEADING. 

See  Abatbicent,  1;  Bill  of  Review,  2;  Com,  1,  2,  4;  Equttt,  3,  4;  Expebib, 
1;  JuBisDicnoN,  5;  MscHAmcs'  Lien,  4,  6;  Pabtnxbship,  6;  Set-off,  1; 
Slandeb,  2;  Statute  of  Fbauds,  2,  5;  Answeb,  1;  Cloud  on  Title,  1, 
2;  Ejectment,  1;  Evidence,  20;  Joindeb  of  Actions,  1;  I^Iabbied  Women, 
2;  Neoligence,  1,  2;  Pbacticb,  7,  19«  20,  24;  Special  Damages,  1. 

1.  In  an  action  for  money  due  on  a  contract,  the  complaint  must  show  that 
a  contract  was  made  between  the  parties.    Hayden  v.  Steadman,  550. 

2.  Judgment. — In  pleading  the  judgment  of  a  court  of  special  jurisdiction, 
it  is  not  necessary  to  state  the  facts  that  confer  jurisdiction.  Tdl>y  v. 
Ferguson^  27. 
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3.  DEiffUBBSB. — If  a  demurrer  strikes  at  the  whole  of  an  answer  as  not  oon- 
stituting  a  defense,  and  there  is  a  part  of  the  answer  that  amounts  to  a 
defense,  the  demurrer  will  be  overmled.    Id. 

4.  MonoK  TO  Stbike  Out. — On  a  motion  to  strike  ont  part  of  an  answer,  if 
the  motion  contains  but  a  single  specification,  and  includes  some  matters 
that  ought  not  to  be  struck  out,  the  whole  motion  must  be  denied. 
WhUe  V.  Allen,  103. 

5.  Eyidencb. — Evidence  ought  not  to  be  inserted  In,  or  made  part  of  an 
answer.    Id, 

6.  Abatemekt. — When  an  answer  sete  up  a  defense  in  bar,  and  also  denies 
''that  the  plaintiff  is  a  corporation  duly  organized,*' the  denial  will  be 
stricken  out  as  within  the  rule  established  in  Hopvoood  t.  Patterson  (2 
Ogn.  49).    Oregon  Central  B,  R.  Co.y^  Scogginy  161. 

7.  AiiSNDUEiTT. — Where  matters  in  abatement  were  plead  at  the  same  time 
with  a  defense  in  bar,  leave  to  amend  as  to  the  matters  in  abatement  was 
denied.    Id. 

8.  It  does  not  .raise  an  issue  of  fact  to  say  of  a  corporation,  that  it  is  not 
dvly  organized.    Id, 

9.  ExPBESs  CoNTBACT. — ^Wherc  the  pleadings  admit  an  agreed  price  for 
labor,  evidence  of  its  reasonable  value  is  not  admissible.  Davia  v. 
Mason,  154. 

10.  SuppLEMENTABY  Answeb. — Material  facts  that  did  not  exist  at  the  com- 
mencement of  the  suit  may  be  set  up  by  supplementary  answer.  HVhAie 
V.  Allen,  103. 

11.  MAiiPBAcncE. — In  a  civil  action  for  alleged  malpractice,  when  the  char- 
acter of  the  wound  is  stated  in  the  answer,  and  the  statement  is  not 
disputed  by  the  replication,  the  plaintiff  will  not  be  permitted  to  prove 
that  the  wound  was  not  of  the  character  alleged  in  the  answer.  WHXiams 
V.  Poppleton,  139. 

12.  Whebe  the  plaintiff  earned  money,  under  a  contract  of  employment,  and 
was  afterwards  discharged  contrary  to  the  terms  of  the  contract,  and  he 
has  a  claim  also  for  money  that  has  become  due  since  that  time  under 
the  same  employment  for  time  that  has  run  since  his  discharge,  there 
are  not  necessarily  two  causes  of  action.  Botjoman  v.  HoUaday  et  aX,,  182. 

13.  Bbeach  of  Gontbact.— Joindeb  of  Actions. — It  is  not  an  improper 
joinder  of  actions,  to  unite  in  the  same  complaint,  a  claim  for  wages» 

'  earned  under  a  contract,  and  a  claim  for  money  due  under  the  same  con- 
tract, for  time,  that  has  run  since  the  plaintiff  was  refused  employment 
contrary  to  the  terms  of  the  contract.    Id, 

14.  Deniaij. — The  complaint,  in  an  action  for  malpractice,  contained  the 
following  statement:  "  The  fracture  was  a  simple  fracture,  and  one  that 
could  easily  have  been  reduced  and  caused  to  heal  and  become  strong  by 
a  surgeon  of  ordinary  skill,  by  ordinary  diligence  and  care,''  and  the 
statement  was  not  denied  by  the  answer:  Held,  that  it  is  admitted  that 
the  fracture  is  a  simple  fracture,  but  the  statement  that  the  injury  could 
have  been  cured,  etc.,  is  a  conclusipn,  and  is  not  to  be  deemed  admitted. 
Boydston  v.  OUtner,  118. 

41 
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15.  Bedundamcy. — On  motion,  redundant  matter  was  stricken  ont.  Pease  t. 
Harvnah,  301. 

16.  DiYOBCB. — In  a  divorce  snit  where  the  pleadings  make  no  reference  to 
the  property,  the  Court  cannot  render  a  valid  decree  transferring  from 
the  wife  to  the  children  of  the  parties  an  estate  in  fee  simple  in  a  particu- 
lar parcel  of  land.    Oroslouis  v.  Korihcut,  394. 

17.  It  is  not  a  sufficient  showing  of  want  of  jurisdiction  to  allege  that  the 
defendant  was  insane  at  the  time  of  the  trial.  Norton,  Guard.,  y.  Harding 
et  al.,  361. 

18.  Pleas  ts  Abatement  and  in  Bab.— In  an  action  to  appropriate  land  to 
the  use  of  a  railroad  corporation,  the  defendant  will  not  be  allowed  to 
unite  the  several  defenses  in  one  trial,  that  the  company  is  not  incorpor- 
ated, the  land  is  not  subject  to  appropriation,  and  its  value  is  $200,t)00. 
The  Ogn.  Cascades  B,  JR.  Co.  v.  The  Ogn.  Steam  Nav.  Co.,  1^. 

19.  It  is  not  sufficient  to  state,  that  on  a  certain  day  "  the  plaintiff  sold  and 
delivered  to  the  defendant  4,000  lbs.  of  flour,  and  that  the  same  was 
worth  $212."    Bowen  et  al.  v.  Emmeraon,  452. 

20.  In  an  action  for  money  due  upon  a  contract,  facts  should  be  stated  show- 
ing that  a  contract  existed  between  the  parties,  and  that  it  has  been 
broken.    Id. 

21.  The  complaint  should  state  the  promise  and  the  consideration,  or  facts 
from  which  a  promise  or  undertaking  upon  a  sufficient  consideration  is 
necessarily  inferred;  and  it  should  state  facts  showing  thi^t  the  time  of 
payment  has  expired,  or  should  show  in  what  respect  the  contract  has 
been  broken.    Id. 

22.  JoiNDEB  OF  Actions. — ^A  contract  was  alleged  to  have  been  made,  to  con- 
vey to  the  plaintiff  "a  certain  farm,  a  certain  town  lot,  and  twenty 
hogs,"  for  the  consideration  of  eight  hundred  dollars,  and  in  an  action 
brought  thereon  the  complaint  averred  that  a  deed  had  been  executed 
for  "  a  part  only  of  the  real  property,"  that  there  was  a  refusal  to  deliver 
the  hogs,  and  that  the  plaintiff  had  been  damaged  thereby  in  the  0tm  of 
$180:  Held,  that  the  complaint  set  up  but  one  cause  of  action.  Banks 
V.  Crow,  477. 

23.  Sale  of  Land. — Pabol. — Bespondent  was  called  as  a  witness  to  prove 
the  contract:  Held,  it  was  error  to  admit  parol  evidence  of  the  contract 
for  the  sale  of  land.    Id. 

24.  Comfi«aint. — ^An  allegation  that  Mary's  river  was  declared  navigable  for 
floating  logs  *  *  from  Metzger's  mill  to  the  farm  of  William  Wood,  *  * 
and  that  said  logs  were  floated  on  said  stream  within  said  points,  does 
not  contain  any  claim  of  right  to  float  logs  over  and  past  the  dam  at  said 
mill.    Felger  d  al.  v.  BMnson  et  al.,  455. 

25.  GoNSTBucnoN. — ^The  right  to  float  logs  between  certain  points  would  not 
justify  their  doing  damage  at  the  terminus.    Id. 

26«  MATEBiAiiiTZ. — ^Whether  an  allegation  is  material  may  be  determined  by 
this  question:  "If  it  be  denied,  will  the  failure  to  prove  it  decide  the 
case,  in  whole  or  in  part  ?  "  If  it  will  not,  the  fact  alleged  is  not  mate- 
rial.   CliM  Y.  Cline,  355. 
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27.  Matebiaij  AysBMEins.— The  law  intends  that  the  pleader  should  state 
only  material  facts.    Id, 

28.  Incidbi<taij  Poweb. — Special  disposition  of  the  real  estate  of  the  par- 
ties, although  incidental  to  the  subject  of  the  divorce,  is  within  the  pro- 
visions of  the  code  requiring  the  complaint  to  state  facts.  Oroslouis  t. 
Norihcut,  394. 

29.  An  answer  that  states  no  new  fact  and  contains  no  denials  is  not  a 
defence.    Oaston  et  od,  y.  McLeran  et  cU,,  389. 

30.  Faotb. — The  complaint  must  show  that  a  contract  was  made  between  the 
parties,  and  th&t  it  was  upon  a  consideration.  Hayden  t.  Steadman,  550. 

31.  GoiiULTEBAL  UNDEBTAioNa. — In  csso  of  a  collateral  undertaking  under 
the  statute  of  frauds,  the  plaintiff  should  declare  specially.    Id. 

32.  Thb  complaint  contained  the  following  statement:  "  The  fracture  was  a 
simple  fracture,  and  one  that  could  easily  have  been  reduced  and  caused 
to  heal  and  become  strong  by  .a  surgeon  of  ordinary  skill,  by  ordinary 
diligence  and  care,"  and  the  statement  is  not  denied  by  the  answer: 
Hddf  that  it  is  admitted  that  the  fracture  is  a  simple  fracture,  but  the 
statement  that  the  injury  could  ha^  been  cured,  etc.,  is  a  conclusion, 
and  is  not  to  be  deemed  admitted.    Id. 

PLEAS  IN  ABATEMENT. 
See  MAiutiED  Woman,  3;  Plbading,  6,  7. 

1.  JoiNDEB  OP  Pabtisb. — In  an  action  on  the  note  of  a  partnership  firm 
against  two  defendants,  a  plea  in  abatement  by  one  of  the  defendants 
that  his  co-defendant  never  was  a  member  of  the  firm,  and  stating  the 
names  of  the  members  of  the  firm,  is  not  demurrable,  as  not  constitut- 
ing a  defense.     Kamm  v.  Barker  et  cU.,  208. 

2.  Idem.— Joint  Note. — One  of  the  makers  of  a  joint  note  has  a  right  to 
have  the  other  makers  made  parties  to  the  action.    Id. 

POLL  BOOK. 
See  Election,   3. 

POSSESSION. 

1.  Evidence  of  Title. — Quiet  and  exclusive  possession  is  evidence  of  title, 
until  a  better  title  is  claimed  and  shown  by  another.  The  Oregon  Cas- 
cades R.  R.  Co.  V.  The  Oregon  Steam  Nav.  Co.,  178. 

2.  Donation  Law. — ^The  act  of  1850,  called  the  donation  law,  makes  no 
provision  for  one  dying  before  the  passage  of  the  law— it  only  provides 
for  the  persons  in  esse.  Nor  did  that  act  enlarge  possessory  rights. 
Cwcema  et  al.  v.  Hannah  et  al.t  4S5. 

3.  Title. — ^The  only  title  during  joint  occupancy  would  be  a  mere  posiys- 
sion,  and  would  extend  only  to  the  land  actually  occupied.    Id. 

POWEB. 
See  Intbblineation,  2;  PLSADiNa,  28. 

1.  CoBPOBATioNS. — ^Thc  powcr  to  purchase  lands  was  at  common  law  inci- 
dent to  corporations.    KeUy  v.  Peo.  Trans,  Co.  et  al.,  189. 
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2.  iNCiDEKTAXi  Pow^BB. — Cozporations  may  do  many  things  incidentally, 
althongb  the  power  is  not  expressly  conferred.  What  is  within  the 
spirit  and  meaning  of  the  statute  conferring  the  power,  is  within  the 
authority  conferred.    Id, 

PRACTICE. 

See  AmwKB,  1,  2;  Appxai«,  2,  7;  Comxttmeiit,  3;  Gonfbsbxon,  1;  Cobpoba- 
TioN,  4,  33;  Cbiminaij  Law,  2;  Discbetion,  1;  Eyibence,  20,  21;  Haukak 
CoBPUS,  1,  2,  3,  4,  5,  6;  Injunction,  2;  Judgment,  9;  Mandamus,  4,  8, 
10;  Mechanics'  Lien,  1,  3;  PiiEADiNo,  4,  9,  18;  Bepebbb,  1;  SpscLkL 
Pbogekdino,  1,  2;  Stipulation,  1;  Testimony  Db  Bene  Esse,  1,  2; 
Tbial,  1,  2;  Vebdict,  4;  View,  1;  Wbit  op  Betiew,  5,  6. 

1.  Pbotest. — Money  paid  into  Court  by  the  plaintiff  to  enable  the  Court  to 
render  judgment  for  the  condemnation  of  a  right  of  way,  in  pursuance 
of  the  verdict,  was,  on  motion,  ordered  paid  to  the  defendant,  notwith- 
standing it  is  accompanied  by  a  protest.  Oregon  and  CcU.  B.  i2.  Co.  r. 
Barlow  et  oZ.,  311.  ^ 

2.  Waiteb  of  Objection. — When  a  view  has  been  had  and  counsel  have 
accompanied  the  jury,  and  knowing  the  facts,  consent  to  conclude  the 
trial,  it  is  too  late  after  verdict,  to  raise  the  point  that  (he  jury  did  not 
have  a  full  view  of  the  premises.  Oregon  Cascades  B.  B.  Co,,  y.  Oregon 
Steam  Nav,  Co.,  178. 

3.  Confibhation  of  Sale. — A  mere  judgment  creditor,  who  is  not  a  party 
to  the  action,  cannot  appear  to  oppose  the  confirmation  of  a  sale. 
MUler  V.  The  Oregon  City  Paper  Mfg.  Co.,  24. 

4.  Judgment,  how  set  aside. — ^A  charge  of  actual  fraud  in  procuring  a 
judgment  by  confession,  should  not  be  finally  determined  on  motion  and 
affidavits.    Id. 

5.  JuBT  in  an  Equtft  Suit.— Stockholders  of  a  corporation  sued  the  direc- 
tors and  the  corporation,  charging  fraud  and  mismanagement;  a  jury 
was  empanelled  to  pass  upon  the  question  whether  there  had  been 
gross  mismanagement  on  the  part  of  the  directors,  and  on  the  question 
whether  the  di^ctors  had  been  guilty  of  actual  fraud.  Hedges  v. 
Faqiutt,  77. 

6.  Tbanscbipt  of  Docxet.— Where  a  transcript  on  appeal  from  a  justice's 
court  was  filed,  and  was  treated  as  a  transcript  filed  with  the  county 
clerk  to  authorize  the  judgment  to  be  docketed  in  the  circuii  court,  and 
an  execution  was  issued  out  of  the  circuit  court,  the  execution  was  set 
SHide  on  motion.     Chapman  v.  Baleigh,  34. 

7.  Cibcumstantial  Evidence. — When  the  action  was  for  an  agreed  price, 
and  the  evidence  was  conflicting  as  to  whether  that  price  was  agreed  to, 

*  the  actual  value  of  the  property  sold  was  admitted  as  a  circumstance 
tending  to  disprove  the  alleged  agreement.    Brown  v.  Cahalin,  45. 

8.  Idem. — Proof  of  the  state  of  accounts  was  admitted  as  circumstantial 
evidence,  tending  to  contradict  a  claim  of  payment  by  a  release  of  prior* 
indebtedness.    Id. 
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9.  Appbabancb. — Withdrawing  defendant's  appearance  does  not  oast  joris- 
diction  of  the  person.     White  y.  Thompson  et  cU,,  115. 

10.  Withdbawaij  op  Pabt  op  Causb  op  Action. — ^The  yerdict  of  the  jury  was, 
'*  We,  the  jury  find  that  the  town  lot  in  the  town  of  Oakland,  Douglas 
County,  Oregon,  designated  in  the  plaintiff's  complaint,  is  the  property  of 
plaintiff,  and  further,  we,  the  jury,  find  for  the  plaintiff  ninety -four  dol- 
lars:" Heldj  that  the  town  lot  had  not  been  withdrawn  from  the  case,  and 
that  its  sale  forming  a  part  of  the  parol  agreement,  rendered  the  contract 
yoid.    Banks  y.  Croxo,  477. 

11.  Tariancb. — ^If  the  plaintiff  seeks  to  recoyer  on  a  contract  essentially 
different  from  the  one  set  up,  he  should  obtain  leaye  to  amend.    Id, 

12.  Action  to  Gondbmn  Land  fob  a  Railboad. — ^Where  the  plaintiff  sues  to 
condemn  sixty  feet  in  width,  he  will  not  be  allowed  to  giye  eyidence  of 
the  yalue,  and  ask  a  yerdict  for  the  condemnation  of  forty-fiye  feet  in 
width.    Oregon  Cascades  R,  JS.  Co,  y.  Oregon  Steam  Naviga^on  Co,,  164. 

13.  BioHT  OP  Wat. — In  an  action  to  obtain  a  right  of  way  for  a  railroad,  the 
defendant  set  up  that  the  plaintiff  was  not  incorporated,  that  the  land 
was  not  subject  to  appropriation  for  such  purpose,  and  that  it  was  of  the 
yalue  of  $200,000.  It  was  held  that  the  plaintiff  would  not  be  com- 
pelled to  try  all  the  issues  at  the  same  time.    Id, 

14.  GoNSBNT. — The  parties  may  consent  to  try  the  two  latter  isEmes  together. 
Jd, 

15.  View. — Duties  of  jurors  in  yiewing  premises,  stated.    Id. 

16.  Gountbb  APFiDAyiTB. — On  a  motion  to  open  a  decree  xmder  sec.  57  of 
the  Gode,  counter  affidayits  may  be  filed.    Smith  y.  Smithy  363. 

17.  SsByicE  BY  Publication. — ^Motion  to  Open  a  Decbbe. — The  circum- 
stances  that  an  affidayit  to  obtain  an  order  of  publication  of  summons, 
was  made  upon  information  only,  and  that  it  did  not  show  what  effort 
had  been  made  to  learn  the  defendant's  residence,  may  be  considered  on 
a  motion,  for  leaye  to  answer  after  default  and  decree.    Id, 

18.  By  the  summons  it  appeared  that  the  court  was  held  in  Gouch  precinct 
in  Multnomah  county.  In  the  return,  the  constable  described  himself 
as  "constable  of  Gouch  precinct,"  without  naming  the  county.  The 
return  was  held  sufficient.    Marooney  y.  McKayt  372. 

19.  A  COPT  of  the  complaint  certified  by  the  justice  of  the  peace,  and  seired 
with  the  summons,  is  sufficiently  certified.    Id. 

20.  Ayebmbnts  in  the  answer  not  presenting  issuable  facts  will  be  struck 
out  on  motion.    BoUbrook  et  al,  y.  Page^  374. 

21.  Bbdundanct. — ^Ezpress  admissions  of  facts  alleged  in  the  complaint  are 
-  unnecessary,  and  may  be  struck  from  the  answer  as  redundant.    Id. 

22.  Motion  to  Stbike  OtrT.-7-Where  a  part  of  that  to  which  a  specific  objec- 
tion is  pointed  is  properly  pleaded,  the  objection  will  not  be  sustaiifed. 
Id, 

PRESUMPTION. 
See  Decbeb,  5;  Eyidence;  Homicide,  1,  2,  3;  Pbobatb,  1,  2. 


^    I 


630  INDEX. 


PKINCIPAL  AND  AGENT. 

1.  GoBPOBATioN  LzABLB  voB  Neouoence  07  AoENT. — A  coipoiation  is  liable 
to  the  injured  party  for  damages  caused  by  the  agent  of  the  corporation 
in  carelessly  firing  a  signal  gun  from  the  corporation's  ship,  although 
the  agent  acted  contrary  to  instructions  as  to  the  manner  of  fixing. 
Oliver  y.  North  Pacific  Trans,  Co.,  84. 

2.  pBiMciPAii  Liable,  When. —If  an  agent  abandon  his  principal's  business 
and  do  something  not  pertaining  thereto,  the  agent  or  actor  is  alone 
liable.  But  if  he  do  his  principal's  business  in  a  careless  manner  which 
he  was  directed  to  do  in  a  careful  manner,  the  departure  from  orders 
will  not  exonerate  the  principal.    Id. 

3.  BiTBDEN  OF  Pboof. — ^AoENT  MUST  DisoLosE  AoENCY. — If  the  defendant 
pleads  that  he  made  the  contract  as  agent  of  another,  and  not  as  princi. 
pal,  and  issue  is  joined,  it  derolves  on  the  defendant  to  show  that  he  so 
contracted,  and  that  the  plaintiff  had  notice  of  the  agency.  McCatt  t. 
EUioU,  138. 

4.  Agent. — ^P.  being  sued  for  the  rent  of  an  undivided  interest  in  a  water 
ditch,  answered  that  he  was  in  posseflsion  only  as  the  agent  of  M.  The 
jury  found  a  general  verdict  for  the  plaintiff,  but  also  found  a  special 
verdict  that  P.  was  in  posscRsion  as  agent  of  M.  It  was  error  to  hold 
P.  personally  liable  to  the  plaintiff  for  rents  due  on  the  ditch.  Stewart 
V.  Perkins,  508. 

PBOBATE. 

1 .  CouNTT  CoiTBT.— JuBiSDicnoN. — The  county  court  is  to  be  regarded  in 
probate  proceedings  as  a  superior  jurisdiction;  it  being  a  court  of  record 
deriving  its  power  as  a  probate  court  from  the  constitution.  And  when 
its  order  for  the  sale  of  real  and  personal  property  of  deceased  persons 
appear  to  have  been  regularly  made,  reciting  aU  the  jurisdictional  facts 
necessary  to  authorize  the  order,  no  presumption  will  be  indulged 
against  the  recitals,  and  extrinsic  evidence  of  their  truth  is  not  neces- 
sary, but  the  burden  of  showing  that  the  court  has  not  acquired  juris- 
diction is  on  the  party  who  disputes  the  truth  of  the  recital.  RusseU  v. 
Levois,  380. 

2.  Obdeb  of  Sale. — Mistake  in  Date. — Pbesxtuption. — ^The  order  of  sale 
recited  notice  to  all  persons  *"  to  appear  on  this  day ; "  an  order  to  ^ow 
cause  was  made  returnable  on  the  fifth  of  April,  but  the  heading  of  the 
order  of  sale  was,  *  *  at  a  term  of  the  court  began  and  held  on  the  first  Mon- 
day, the  fourth  of  April,"  etc.:  Held,  that  a  mistake  in  making  up  the 
record  will  be  presumed,  rather  than  that  the  order  was  made  before  the 
return  day.    Id, 

3.  Pbobate  Sale. — Infant  Helb  a  Necessabt  Pabtt. — Held,  that  a  sale  of 
a  decedent's  real  estate  to  pay  debts  by  virtue  of  an  order  of  the  probate 
court,  under  the  statute  (1855),  is  void  as  to  an  infant  heir  not  made  a 
party  to  the  proceeding,  and  for  whom  no  guardian  was  appointed. 
Such  proceedings  are  hostile  to  the  heirs,  who  are  neoessary  parties,  and 


INDEX.  631 

the  probate  court  must  have  jurisdiction  of  the  persons  (as  well  as  the 
subject  matter)  in  the  manner  provided  for  in  the  statute,  or  the  sale 
will  be  void.    Fisk  v.  KeOogg,  503. 

PROCESS. 

See  Execution,  6;  Habeas  Cobpus,  1;  Jubisdiction,  2;  Wabbant  of  Abbest,  1. 

1.  PowEB  OF  THE  CouBT  ovEB  Pbooess. — ^Evory  court  haa  power  to  control 
its  own  process,  and  prevent  its  abuse.    Provost  v.  MiUardf  370. 

PROMISSORY  NOTE. 
See  AssEssMWT,  1;  Bills  and  Notes. 

*  PURCHASE. 

See  CoBPOBATioN,  24;  Pateht,  4. 

RAFT. 

See  Navigable  Stbbam. 

RAILWAY. 
See  Pbactice,  12. 

1.  Right  of  Wat. — The  amount  to  be  paid  for  the  land  appropriated  for  a 
railway  should  be  its  value  at  the  commencement  of  the  action.  Oregon 
A  Cal,  JB.  JB.  Co.  t.  BarUyw  et  aL,  311. 

2.  The  estimate  should  not  include  the  value  of  timber  on  the  defendants, 
adjacent  lands,  cut  down  and  destroyed  by  the  plaintiff,    id. 

3.  Dangeb  fbom  Fibe. — If  a  railroad  is  to  be  constructed  so  near  to  the 
defendants*  bams  as  to  improperly  expose  them  to  danger  from  fire 
from  passing  trains,  that  is  a  proper  subject  to  be  considered  by  the 
jury  in  estimating  damages.  If  the  danger  is  such  as  to  render  it 
advisable  to  remove  the  bams,  the  cost  of  removal  is  a  proper  subject 
to  be  considered  by  the  jury  in  estimating  damages,    id. 

4.  Ponding  Wateb. — If,  by  an  improper  construction  of  the  railroad  now 
built,  the  road  bed  acts  as  a  dam  and  improperly  ponds  water  and  causes 
i^  to  overflow  the  defendants'  lands,  their  remedy  is  by  a  proceeding  to 

■  prevent  or  remove  the  obstruction,  and  it  is  not  a  ground  for  additional 
damages  in  this  proceeding,    id. 

5.  The  damages  to  be  assessed  are  such  as  will  result  from  a  proper  con- 
struction of  the  road.    Id, 

6.  If  a  proper  construction  of  the  road  will  pond  water  upon  the  defendants' 
adjacent  land,  the  overflow  is  a  proper  subject  to  be  considered  in  esti- 
mating damages.    Id, 

7.  Pbotest. — Money  paid  into  court  by  the  plaintiff  to  enable  the  court 
to  render  judgment  in  pursuance  of  the  verdict,  was,  on  motion,  ordered 
paid  to  the  defendant,  notwithstanding;  it  is  accompanied  by  a  protest. 
Id. 
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8.  LiABUjTY  OF  Cobpobation's  Pbopkrtt  to  Ck>Ni>BMMA!noN. — In  geneialf 
property  held  by  a  corporation  and  necessary  to  the  pablio  use  for  which 
the  corporation  is  created,  is  not  liable  to  be  condemned  and  appropri- 
ated to  another  corporation  for  the  same  nse.  A  greater  pablic  necessity 
may.  authorize  a  new  appropriation,  as  for  instance  where  it  is  necessary 
for  one  railway  to  cross  the  track  of  another.  Oregon  Gasoades  J2.  R.  Co. 
V.  Oregon  Skam  Nav.  Co,j  164. 

9.  Nbithsb  a  railway  company,  nor  the  owner  of  land  adjacent  to  the  rail- 
way, is  required  by  law  to  fence  the  line  between  them.  Each  is  left  by 
the  law  to  fence  or  not,  as  the  interest  of  each  shall  prompt  it  or  him. 
Oregon  Ceniral  R,  R.  Co,  y.  WaU,  91. 

10.  Thb  defendant  is  entitled  to  the  actual  ^lue  of  the  land  appropriated; 
and  if  injury  resulting  from  constructing  the  road  will  exceed  the  re- 
sulting benefits,  the  excess  of  such  injury  is  to  be  added  to  the  Talue  of 
the  land  appropriated.    Id, 

RATIFICATION. 
See  AsaiONMSKT,  1. 

REAL  ACTION. 
See  Ejectment. 

RECEIPT. 

1.  Explained  bt  Pabol.— Parol  evidence  of  the  surrounding  circumstances 
is  admissible  to  show  that  a  particular  cause  of  action  is  not  included  in 
a  general  receipt.     WUliams  v.  Poppkton^  139. 

2.  Mistake  in  a  Receipt. — When  a  settlement  has  taken  place  and  written 
receipts  have  been  given,  if  an  item  has  been  omitted  by  mistake,  the 
mistake  may  be  proved  by  parol;  but  if  the  item  was  thought  of  at  the 
time  by  both  parties  or  by  the  party  who  objects  to  the  settlement,  a  re- 
ceipt in  full  must  be  held  to  include  the  item.    Id, 

RECEIVER. 

1.  Appointment  of  a  Reoeiveb. — ^The  Court  refused  to  appoint  a  receiver, 
where  it  was  not  shown  that  there  was  danger  that  the  partnership  prop- 
erty will  be  ultimately  lost.     WeUman  etcU.v.  Barker  et  al.,  253. 

RECORD. 
See  Confession  of  Judgment,  1,  2;  Wbit  of  Review,  4. 

1.  Judgment. — Cebtainty. — ^When  a  judgment  is  rendered,  the  recoid 
should  show  unequivocally  what  matters  have  been  adjudicated.  Dray 
V.  Crich,  298. 

REDEMPTION. 

1.  Estoppel. — Where  A.,  who  was  mortgagor,  having  a  right  to  redeem, 
took  from  B.,  who  was  assignee  of  a  mortgage  in  possession,  a  lease 
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from  month  to  month  of  the  mortgaged  premises,  A.  agreeing  to  pay  a 
monthly  rent,  "  and  to  quit  and  give  np  possession  of  said  premises 
upon  demand  at  the  end  of  any  month;"  Held,  that  he  was  not  estopped 
to  set  np  his  right  to  redeem;  and  that  it  is  not  a  necessary  inference 
from  the  transaction  that  the  parties  intended  to  convert  B's  claim  into 
a  legal  title.    Atkinson  y.  Morriasy,  332. 

2.  TEin>BB. — In  general  a  mortgagor  cannot  claim  redemption  without  a 
tender  of  the  debt.  But  a  distinction  is  made  in  cases  where  the  debt  or 
duty  is  wholly  uncertain,  and  cannot  be  ascertained  but  by  the  judgment 
of  the  court,    id. 

3.  Equitt  JuBiBDicnoK. — ^Where  the  principal  object  of  a  suit  is  to 
determine  a  controverted  question  as  to  whether  an  equity  of  redemption 
exists,  the  controversy  is  sufficient  to  afford  ground  of  equity  jurisdic- 
tion.   Id. 

4.  Tender. — Where  the  defendant  refused  to  accept  money  from  the  plaint- 
iff, and  placed  his  refusal  on  the  ground  that  the  plaintiff  had  no  right 
to  redeem,  the  biU  was  sustained,  although  the  plaintiff  had  neither 
made  a  formal  tender,  nor  brought  money  into  court.    Id. 

5.  iMPBovEHEiraB. — ^Whcrc  the  mortgagee  in  possession  had  placed  valu- 
able improvements  on  the  land,  the  plaintiff  consenting  that  it  should 
be  done  at  his  expense,  the  cost  of  the  improvement  was  added  to  the 
amount  otherwise  due  to  the  mortgagee.    Id, 

MtEFESEEm 

1.  PowEB  07. — It  is  the  intention  of  the  statute,  that  trials  before  a  refered 
proceed  in  the  same  manner  as  trials  before  a  court,  and  that  referees 
are  clotheii  with  the  same  authority  in  directing  the  manner  of  a  trial, 
and  in  deciding  motions  which  may  arise  during  its  progress.  Stimson 
Y.Hsteseial.,  521. 

REGISTEB  OF  LANDS. 

1.  The  register  of  state  lands  for  the  La  Grande  District,  acts  within  said 
district  simply  as  the  agent  or  sub-commissioner  of  the  board  of  school 
land  commissioners.    Anderson  v.  Laugfiery,  277, 

2.  Idem. — He  cannot  render  such  a  decision,  judgment  or  decree  as  can  be 
appealed  from  to  the  circuit  courts.    Id. 

BEPEAL. 
See  Judgment  Lien,  2;  Statute,  1. 

1.  Be-enacting  the  law  fixing  the  salary  of  the  county  treasurer,  does  not 
deprive  him  of  the  right  to  a  percentage  for  receiving  school  funds 
allowed  to  him  by  a  statute  not  referred  to  in  the  re-enactment.  Chat- 
field  V.  Washington  County,  318. 

BESIDENCE. 

1.  Emplotees  or  the  Govebnment. — Although  residehce  cannot  be  gained 
or  lost  by  reason  of  the  person's  presence  or  absence,  while  employed  in 


634  INDEX. 

the  service  of  the  United  States,  yet  one  so  employed  may  change  his 
residence.    Darragh  y.  Bird^  229.  * 

2.  Etebt  person  mnst  have  some  fixed  place  of  residence,  or  must  labor 
nnder  a  disability  that  neither  the  law  nor  the  courts  can  relieye.  The 
mere  passing  in  and  ont  of  a  precinct  will  not  establish  a  residence, 
although  the  persons  occupation  may  be  such  as  to  make  it  ineonTenient 
to  vote  at  any  other  place,  or  if  he  has  no  fixed  place  of  residence.    Id. 

3.  An  intention  to  move  immediately  after  the  election,  does  not  amount  to 
a  change  or  loss  of  residence;  there  mnst  be  a  union  of  act  and  inten- 
tion,   id. 

4.  Thouoh  an  employee  of  the  United  States  or  State  goyemment  cannot 
"  gain  or  lose  a  residence  by  reason  of  his  presence  or  absence  while 
employed  in  the  seryice,'*  yet  he  can  establish  his  domicile,  and  gain  a 
residence,  at  such  a  point  as  he  may  desire,  by  taking  the  appropriate 
steps  to  do  so,  independently  of  his  employment.  Wood  y.  ftUgeraidt 
568. 

RESTITUTION. 
See  Equitt,  2. 

RETURN. 
See  Pbactice,  17;  Wbit  of  RsyiEw,  4. 

RIGHT  OF  WAY. 
See  Answxb,  2;  Cobpobation,  24,  33;  Railwat,  8,  10. 

RIPARIAN  PROPRIETOR. 
See  Febbt,  2,  3;  NAyioABLS  Stbbams,  2,  6. 

SALE. 
See  Redemptiok,  1 ;  License,  2. 

REVIEW. 
See  Wbit  op  Review;  Bill  of  Review. 

SALE  OF  LAND. 

1.  Equitable  Relief. — ^The  cases  in  which  courts  of  equity  interfere  to 
give  relief,  where  the  land  exceeds  or  falls  short  of  that  which  is  speci- 
fied in  the  deed  or  contract  of  sale,  are  those  in  which  the  sale  of  land 
has  been  made  by  the  acre  or  foot,  or  where  there  has  been  fraud  or 
wilful  misrepresentation.    Failing  et  cU,  y.  Osborne,  498. 

SCHOOL  FUNDS. 

1.  Outstanding  Wabrantb. — Where  there  are  outstanding  warrants  against 
a  school  district,  the  clerk  may  pay  those  first  presented.    It  is  not 
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necessary  that  the  money  of  each  year  be  exclusively  applied  to  pay  for 
schools  taught  daring  the  year  in  which  it  was  levied.  Houxird  v.  Bam- 
ford,  565. 

SELF-DEFENSE. 
See  EviDBNOE,  6,  7. 

1.  JtrsTiFicATioN. — One  may  use  all  necessary  force  to  prevent  a  forcible 
entry  into  his  house,  but  he  has  no  right  to  nse  unnecessary  force;  and 
if  he  unnecessarily  follow  and  shoot  the  party,  after  he  has  ceased  to 
attempt  to  enter,  the  attempt  forms  no  justi^ation.    State  v.  ConaUy, 

69. 

• 

2.  The  law  of  self-defense  does  not  justify  one  in  following  up  his  adversary 
after  the  immediate  danger  has  ceased.    Id. 

SET-OFF. 
See  Costs,  4;  PLSADiNa,  16,  17. 

1.  Plea  of  Fobmeb  Action. — The  action  was  for  merchandise  sold  to  the 
value  of  $432.d0,  and  money  advanced  to  the  amount  of  $107.80.  The 
defendant  answered,  denying  the  allegations  of  the  complaint,  and  stating 
tl^t  he  had,  in  an  action  against  the  present  plaintiff,  given  him  credit 
for  $343  of  the  claim  now  made :  Held,  that  it  was  error  to  instruct  the 
jury  that  the  complaint  in  the  former  case  did  not  allege  that  the  then 
defendant  had  consented  to  the  set-ofif;  and  that  if  there  was  no  other 
defense  than  the  former  action,  the  plaintiff  in  this  action  was  entitled 
to  recover  the  value  of  the  goods  sold  and  delivered  by  him.  Kafka  v. 
Simon,  555. 

SETTLEMENT. 
See  GoNsioEBATioM,  3;  Donation  Act,  1. 

SHERIFF. 
See  Execution;  Fees,  1;  Mileage,  1. 

1.  When  a  former  sheriff  is  served  with  a  certificate,  in  pursuance  of  sec- 
tion 983  of  the  code,  his  powers  cease,  and  a  contest  pending  does  not 
stay  the  effect  of  serving  the  certificate.     Warner  v.  Myers,  218. 

SLANDER. 

1.  Slandeb. — Slanderous  words  charging  an  heinous  crime,  are  actionable 
of  themselves.    Shartle  v.  Hutchinson,  337. 

2.  Mat  Plead  the  Tbuth. — If  the  words  spoken  were  true,  their  truth  is 
a  plea  the  defendant  has  a  right  to  make,  and  he  cannot  be  blamed  for 
setting  it  up.  But  he  must  take  the  risk  of  its  truth  if  he  sets  it  up. 
Id. 

3.  Damages. — If  the  charge  was  false,  repeating  it  in  the  answer  is  repeat- 
ing the  slander;  and  is  in  that  case  a  circumstance  proper  to  be  con- 
sidered by  the  jury  in  determining  the  amount  of  damages.    Id, 
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SPECIAL  DAMAGES. 

1.  An  allegation  that  the  plaintiff  could  have  earned  Qye  or  seyen  dollars 
per  day  in  hauling  grain  under  a  specified  contract,  is  not  a  sufficient 
ayerment  to  warrant  special  damages  thereon.  It  does  not  show  that  he 
might  not  have  earned  an  equal  or  greater  amount,  during  the  same 
time,  elsewhere.    Brown  v.  Moore,  435. 

SPECIAL  PROCEEDINGS. 
See  Answbb,  2;  El^btiom,  4;  Mbchasics'  Lien,  1,  3;  Tbiaii,  1,  2. 

1.  JuDOE. — ^The  import  of  the  words  the  judge  ''shall  make  all  necessary 
orders  for  the  trial  of  the  case  and  carrying  his  judgment  into  effect,"  is 
to  give  the  judge  at  chambers  power  to  do  whatever  th^  court  could  do 
in  term  time.    Myers  v.  Warner,  212. 

2.  Time  of  Hbabino. — ^The  plaintiff  having  named  a  day  for  the  hearing, 
his  motion  for  an  earlier  day  was  denied.    Id, 

3.  Contested  Electtion. — In  a  special  proceeding,  to  contest  an  election, 
under  sections  37  and  38  of  the  act  relating  to  elections,  the  notice  is  the 
commencement  of  the  proceeding,  and  the  court  acquires  jurisdiction  by 
its  service  and  return.  The  court  has  no  jurisdiction  to  hear  axi^  mo- 
tion in  the  case  until  the  return.  A  notice  that  does  not  state  a  definite 
time  for  the  hearing  is  of  no  avail.    Id. 

4.  Idem. — ^When  the  time  stated  in  a  notice,  is  "at  the  next  term  of  the 
Circuit  Court  of  said  county,  or  as  soon  as  said  judge  will  hear  the  same," 
the  indefinite  words  may  be  rejected  as  surplusage.    Id. 

STATEMENT. 
See  AppEAii,  2. 

STATUTE. 

See  CoNSTBUcnoN,  2;   Fees,  4;   Judgment  Lien,  2;   Mechanics'  Lien,  3; 

Time,  1. 

* 

1.  Enactment  and  Bepeal. — When  the  legislature  seeks  to  repeal  an  act  or 
to  limit  its  territorial  application,  it  is  not  necessary  to  set  forth  the  en- 
tire act  or  section,  as  in  cases  of  revision  or  amendment.  Bird  v.  Coun- 
ty of  Wasco,  282. 

STATtJTE  OP  FRAUDS. 
See  Pleading,  23. 

1.  To  bring  a  contract  within  the  Statute  of  Frauds,  relating  to  parol  agree- 
ments not  to  be  performed  within  a  year,  it  must  appear  to  be  neces- 
sarily incapable  of  performance  within  that  time.  Hedges  v.  Strong, 
Adm*r.,  18. 

2.  Whebe  the  statute  declares  a  promise  void  unless  in  writing,  it  is  not 
necessary  to  allege  in  the  complaint  that  the  promise  is  in  writing.    Id. 
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3.  New  Gonsidebation. — It  is  not  necessary  that  the  promise  should  be  in 
writing,  where  the  promise  to  pay  the  debt  arises  ont  of  some  ntw  and 
original  consideration  of  benefit  moving  between  the  newly-contracting 
parties.    Id. 

4.  Whxbb  a  promise  to  pay  a  debt  is  founded  on  a  new  and  original  con- 
sideration of  benefit  to  the  promiser,  the  subsisting  liability  of  the 
original  debtor  is  no  objection  to  the  recovery.  Ludwick  v.  Watson,  256. 

5.  GoLLATXBAL  Undebtaking. — In  case  of  a  collateral  undertaking  under 
the  Statute  of  Frauds,  the  plaintiff  should  declare  specially. '  Hayden  v. 
Sieadman,  550. 

STIPULATION. 

1.  In  construing  a  stipulation  filed  in  the  cause,  the  intention  of  the  parties 
is  to  be  determined  from  the  language  used  in  the  written  stipulation. 
A  stipulation  that  the  party  was  divorced  in  a  designated  suit  is,  in  effect, 
an  admission  that  the  court  had  jurisdiction  to  grant  the  divorce.  Oro&' 
louts  V.  Northcut,  394. 

STBEET. 

See  DEDiGATioif,  1. 

1.  drrr  Council. — ^If  the  locus  in  quo  is  a  street,  an  order  of  the  city  council 
directing  it  to  be  fenced  up  is  void.    City  of  Portland  v.  WhUtk,  126. 

SUFFRAGE.  • 

See  Election;  Fabdon,  1. 

SUMMARY  FROCEEDINGS. 
See  SpbciaIj  Fbocsedinob. 

SUMMONS. 
See  Fbactice,  16;   Fbocess. 

SUPERVISOR. 
See  HiaHWAY,  1. 

SUPPLEMENTARY  ANSWER. 

1.  Thbbe  is  a  clear  distinction  between  a  supplementary  answer  and  an 
amendment  that  sets  up  a  defense  which  was  in  existence  at  the  time  of 
the  original  answer.    EoUaday  et  al,  v.  EUioU  et  al.,  340. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution. 

TAXES. 
See  Executor,  1;  AfiSEssuENT,  1,  2.  * 

1.  PLACB.—Intangible  property,  not  growing  out  of  real  estate,  must  be 
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held  to  follow  the  person  of  the  owner.    Johnson  et  al,  t.  Ciiy  Counal 
of  Oregon  CUy,  13. 

2.  Its  locality  does  not  depend  npon  the  place  of  the  written  eyidence  of 
the  ownership.    Id. 

3.  Notes  and  other  choses  in  action  belonging  to  citizens  resident  in  Oregon 
City,  are  liable  to  taxation  under  the  charter  of  Oregon  City.    Id. 

4.  AssKssMXNT. — County  Coubt. — The  county  court  has  no  jurisdiction  or 
authority  to  correct  errors  made  by  the  assessor  in  the  yaluation  of  prox>- 
erty.  '  Shumvoay  et  at.  y.  Baker  County ^  246. 

5.  Idkm. — ^The  proper  tribunal  by  which  such  corrections  are  made  is  com- 
posed of  the  assessor  and  county  clerk.    Id, 

TENANTS  IN  COMMON. 
See  Ejbctmbnt,  1,  2;  Pabtz  Wall,  1. 

TENDER. 
See  Bedjemftion,  2,  4. 

TESTIMONY  DE  BENE  ESSE. 

1.  Notice. — The  petition  in  a  proceeding  to  perpetuate  testimony,  is 
addressed  to  the  discretion  of  the  court  or  judge;  and  under  peculiar 
circumstances  notice  to  the  adverse  party  was  required.  Carter  t.  Pease, 
4293. 

2.  This  proceeding  should  not  be  resorted  to  merely  to  ascertain  what  an 
adverse  witness  will  testify.    Id, 

TIDE. 

See  Navigable  Stbeam,  9. 

TIME. 
See  Cbiminal  Law,  3;  Fbobate,  2;  MEOHAinos'  Lien,  1,  2. 

1.  Idem. — The  times  of  holding  the  circuit  courts  in  the  third,  fourth  and 
fifth  districts,  are  not  changed  by  the  act  of  1870.    SmUh  v.  Smith,  363. 

2.  Obdeb  Enlaboino  Time. — ^An  order  enlarging  the  time  within  which  the 
statement  of  facts  is  required  to  be  made  and  Served,  must  be  made  with- 
in the  time  prescribed  by  law  for  the  performance  of  these  requirements. 
Seely  v.  Sebastian,  663. 

TITLE. 

See  Cobpobation,  16;  Costs,  1;  Donation  Act,  6;  Ejectment,  1;  Patent,  4, 

6;  Possession,  1;  Poweb,  1;  Wabbantt,  1,. 

1.  Cobpobation. — Disabilitt.— It  has  been  held  that  where  lands  have 
been  purchased  by  a  corporation  that  was  not  authorized  to  hold  the 
«       premises,  and  by  the  corporation  conveyed  to  a  third  party,  a  good  title 
passed  by  the  conveyance.    Kelly  v.  Feople^s  Trans,  Co,,  189. 
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TREATY. 
See  FoasEssioN,  2,  3. 

] .  Abticle  III  of  the  treaty  of  1846  between  the  United  States  and  Great 
Britain,  construed,  that  neither  power  intended  in  any  way  to  dispose  of 
the  soil  or  embarrass  the  right  of  eminent  domain.  Coweniaetal.  v. 
Hannah  et  al.  465. 

TRESPASS. 
See  Damagbs;  NsaLiaEMCE,  3;  Natioasus  Stbeam,  8;  Railway,  2. 

TRIAL. 

•        

See  Pbacticx;  PLXAniNa,  18;  Refebes,  1;  View,  1. 

1.  Eyidencb. — The  plaintiff,  in  an  action  to  obtain  a  right  of  way,  was  not 
permitted  to  go  into  a  general  exhibit  of  the  defendant's  corporate  trans- 
actions and  rates  of  charge,  to  show  that  the  defendant  was  claiming  the 
land  solely  for  the  purpose  of  monopoly  or  to  prevent  competition.  The 
Oregon  Cascades  R.  R,  Go,  v.  Oregon  Stea7i\  Navigaiion  Co.,  164. 

2.  In  an  action  to  condemn  lands  to  the  use  of  a  railroad  company,  when 
the  issue  is  formed  by  a  statement  in  the  complaint  that  the  defendant's 
damages  do  not  exceed  the  sum  of  two  hundred  dollars,  and  a  statement 
in  the  answer  that  the  land  sought  to  be  appropriated  is  of  the  value  of 
$234,  and  that  the  additional  damages  to  the  defendant  resultiag  from 
such  appropriation  will  amount  to  $2,516,  the  defendant  was  permitted 
to  open  and  close  the  case.  Oregon  and  California  R»  R.  C9,  v.  Bartoho, 
311. 

TRUSTEE. 

See  GONYEYANCB,  1. 

1.  Patent  to  a  Wbono  Pabtt,  Not  Void. — Where  equity  relieves  from  the 
effect  of  issuing  a  patent  to  a  wrong  party,  the  patent  is  held  to  be 
effective  to  pass  the  title  from  the  United  States,  but  the  patentee  is  held 
to  be  a  trustee  for  the  benefit  of  the  rightful  claimant.  White  v.  Allent 
103.    • 

UNDERTAKING. 
See  Appeal,  6. 

USURY. 

1.  GoNSTBUCTioN. — ^It  sccms  more  consonant  with  rules  of  construction,  to 
hold  a  stipulation  for  reasonable  attorney's  fees,  in  case  of  suit,  to  refer 
to  the  fees  given  by  statute,  than  to  hold  that  the  parties  have  by  such 
stipulation  rendered  a  contract  usurious,  which  would  othendse  have 
been  innocent.    Gaston  v.  McLeam,  389. 

2.  Pleading. — An  answer  setting  up  usury,  must  aver  clearly  every  par- 
ticular necessary  to  establish  the  usury  charged,  and  must  distinctly  neg- 
ative every  supposable  fact  which,  if  true,  would  render  the  transaction 
innocent  or  lawful.    Id, 
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VACANCY. 

1.  Appointment  to  Office. — ^The  appointee  of  the  Governor  to  fill  a  Tacancy 
in  office  occasioned  by  death  or  resigna^tion,  only  holds  said  office  nntil 
the  first  general  election  after  the  vacancy  occnrs.  At  that  time  the  peo- 
ple may  snpply  the  office  by  election.  State  ex  rd.  WhUney  t.  Johns, 
533. 

VACATION. 
See  Judgment,  9. 

VENDOR  AND  PURCHASER. 
See  Deed;  Sale. 

VENDOR'S   LIEN. 

1.  A  mobtoaoe  is  a  more  certain  security  than  a  vendor's  lien,  and  nnder 
our  laws,  the  taking  of  a  mortgage  for  the  purchase  money,  is  a  waiver 
of  the  vendor's  lien.    Peofe,  Adm*r,  v.  Kelly  et  cU.,  417. 

2.  A  vensob's  lien  exists  in  case  there  is  no  higher  security,    id. 

3.  Both  the  lien  of  a  mortgage  and  a  vendor's  lien  cannot  exist  at  the  same 
time.    Id. 

VERDICT. 
See  JuBOB,  3;  New  Tbial,  14. 

1.  Whbbb  the  verdict  was  such  as  to  show  that  the  jury  did  not  intend  to 
find  a  general  verdict,  and  the  court  in  rendering  judgment  treated  it  as 
a  general  verdict,  the  judgment  was  set  aside.    Dray  v.  Crich,  298. 

2.  In  an  action  for  malpractice  the  jury  should  not  compromise  upon  a  ver- 
dict that  is  not  in  accordance  with  their  convictions.  Boydston  v.  QUtner, 
118. 

VIEW. 
See  Pbactice,  2. 

1 .  Duties  of  jurors  when  ordered  to  view  premises.  The  Oregon  Cascades 
R,  R.  Co.  V.  The  Oregon  Steam  Nav.  Co.,  164. 

WARRANT  OF  ARREST. 

1.  Abbest  in  Civni  Cases. — The  jurisdiction  to  issue  summary  process  of 
arrest  in  civil  cases  is  made  to  depend  on  the  affidavit.  Norman  v. 
Zeiber,  Sh^ff,  197. 

2.  Idem. — When  no  affidavit  is  made,  or  that  which  is  made  does  not  pre- 
sent a  legal  foundation  for  the  Issuing  the  writ,  the  writ  and  all  proceed- 
ings under  it  are  void.    Id. 

8.  Undeb  section  107  of  the  Code  it  is  not  necessary  that  all  the  juris- 
dictional facts  should  be  recited  in  the  warrant  of  arrest.  If  these  facts 
appear  in  some  anterior  part  of  the  record,  it  is  sufficient.    Id. 
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4.  Fbaud. — Anthority  to  arrest  for  fraud  nuder  8«ction  107  of  the  Code,  is 
limited  to  the  kinds  or  classes  of  fraud  there  designated,    id. 

WABRANTY. 

See  OoNTBAcrr,  10;  Ootinamt,  1. 

1.  Onb  who  is  bound  by  a  covenant  of  general  warranty  can  not  set  up  an 
after  acquired  title.     Taggart  y.  Risley,  306. 

WATER. 
See  Nayigable  Stbeam,  2;  Railway,  4,  6. 

1.  Onb  may  not  so  use  his  own  property  as  unreasonably  to  discommode 
another.    Oregon  Iron  Co,  v.  TruUenger,  1,    -^ 

2.  Right  to  Fond  Wateb. — The  right  to  use  water  necessarily  implies  a 
right  to  detain  it.  One  exercising  this  right  can  only  detain  it.  He  can 
not  divert  it.     Id. 

3.  Hb  must  not  detain  it  unreasonably,  or  let  it  off  in  unreasonable  quan- 
tities.   Id, 

4.  What  is  unreasonable  detention  is,  in  general,  a  question  of  fact.     Id . 

5.  SEBTrruDES. — The  purchaser  of  part  of  an  estate  takes  it  with  the  servi- 
tudes that  are  visibly  attached  at  the  time  of  the  sale.    Id. 

WRITING. 
See  Fabol;  Statute  of  Fbauds,  4. 

WRIT  OF  REVIEW. 
See  Commitment,  3;  Constitution,  1 ;  Docket,  1 ;  Habeas  Cobpus,  1,  2, 3, 4, 5. 

1.  The  expiration  of  a  right  to  appeal  as  to  time,  does  not  extinguish  the 
right  to  review.    SchiroU  et  al.  v.  FkiUippi  el  al.  484. 

2.  The  statutory  appeal  and  writ  of  review  are  concurrent  remedies.    Id. 

3.  The  appeal  involves  a  trial  both  upon  the  merits  and  upon  the  law;  the 
review,  only  questions  of  law.    Id. 

4.  The  court  refuses  to  re-hear  the  witnesses  previously  examined  before 
the  committing  magistrate,  although  the  testimony  had  not  been  reduced 
to  writing.    Fleming  y.  BiUSy  Sherif,  286. 
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